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ARGUED  AND  DETERMINED  1882, 
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Court  of  KING'S  BENCH, 


IV 


Hilary  Term, 


In  the  Second  Year  of  the  Reign  of  William  IV.  (a) 


MEMORANDUM. 

PuasuANT  to  the  statute  1  &  2  ^.  4.  c.  56.  His  Ma- 
jesty,  by  his  letters  patent  dated  the  5th  of  December 
ISSlj  constituted  a  Court  to  be  called  The  Court  of 
Bankruptcy,  and  appointed  the  Honorable  Thotnas 
Erskine  to  be  the  Chief  Judge,  and  Albert  Pell,  John 
Crossy  and  George  Bose,  Esquires,  to  be  the  other  Judges 
of  that  Court 

(a)  Parke  J.  taaaHj  sat  in  the  Bail  Court  this  term.  Doring  the  fint 
four  dayt  of  the  term,  IMUedale  J.  was  ahsent  on  a  speciai  commission 
for  the  trial  of  offences  at  NoUmghamf  and  Taunton  J.  on  a  like  com- 
miasion  at  BristoL 


Vol.  IIL  B 
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1832. 


H.  C.  Selbt^  Esquire  against  Bardons  and 

ADother. 


An  ftTowiy  in     T^ECLARATION  m  replevin  for  taking  the  plainti£Ps 

Kplevin  stated     Ju^  i    .     ^r       »        v^   ^  7.  r-t       9    r 

that  the  plaintiff  goods  and  chattels  m  Verulam  Buildings,  Grm/  s  Inn, 

taot  of  a  parish,  in  the  county  oi  Middlesex,  and  detaining  the  same  against 
the^irfrfAe  sureties  and  pledges.  The  fourth  avowry  and  cogni- 
SfWs'Scra?*^  zance  were  by  the  defendant  Bardons,  as  collector  of  the 
paUon  of  a        poor-rates  of  that  part  of  the  parish  of  St.  Andrea), 

tenemeot  ^  •  "^ 

situata  in  the      Holbom,  which  lies  above  the  bars,  in  the  county  of 

place  in  which, 

&c.,that  a  rate   Middlesex,  and  of  the  parish  of  5^.  George  the  Martyr  in 

for  the  relief  of  ,..  ■         ^  n      -t  i_«i_« 

the  poor  of  the  the  said  county,  and  by  the  ^ner  defendant  as  bis  bai- 

duly  made  and  liff  9  and  it  Stated  that  the  plaintiff  was  an  inhabitant  of 

wwihA^'  "*  the  said  part  of  the  parish  of  St.  Andrew,  Holbom,  and 

mj^t^ofm*^  by  law  rateable  to  the  relief  of  the  poor  of  that  part  of 

dd"^l^in  ^^^  ^^  parish,  and  of  the  parish  of  St.  George  the 

the  sum  of  7^.;  Martyr,   in  respect  of  his  occupation  of  a  tenement 

that  he  had 

notice  of  the      situate  in  the  said  place  in  which,  &c.  and  within  the 

rate)  and  was  ^ 

required  to pajy  Said  part  of  the  parish  of  St.  Andrei:  that  a  rate  for 

that  he  was'  the  relief  of  the  poor  of  that  part  of  St.  Andrea),  Hoi-' 

moned^to"^  iorw,  and  of  the  parish  of  St.  George  the  Martyr,  was 

to^h^niuue  ^^y  ascertained,  made,  signed,  assessed,  allowed,  given 

wfa7  he  re.  notice  of,  and  publbhed  according  to  the  statutes ;  and 

he  appeared,  that  by  the  said  rate  the  plaintiff  was,  in  respect  of 

and  shewed  no  .  . 

cause,  where,     such  inhabitancy  and  occupation  as  aforesaid,  duly  rated 

upon  a  warrant 

was  duly  made  under  the  hands  of  two  justices  of  the  peace,  directed  to  defendant,  rehiring 
him  to  make  distress  of  the  plaintiff's  goods  and  chattels ;  that  the  warrant  was  delivered 
to  defendant,  under  which  he  as  collector  justified  taking  the  goods  as  a  distress,  and 
prayed  judgment  and  a  return.  Flea  in  bar,  de  injuria,  &c.  Special  demurrer,  assigning 
for  cause,  that  the  plea  offered  to  put  in  issue  several  distinct  matters,  and  was  pleads  as 
if  the  avowry  consisted  merely  in  excuse  of  the  taking  and  detaining,  and  not  in  a  jus- 
tification and  claim  of  right : 

Held*  by  Farke  and  PaUnon  Js.,  Lord  Tenterden  C.  J.  dissentiente,  that  the  plea  in  bar 
was  good* 

in 
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in  the  sum  of  7L;  that  BardonSf  as  collector,  gave  him  183S. 

notice  of  the  rate,  and  demanded  payment,  which  he  """^ 

refused ;  that  the  plaintiff  was  diily  summoned  to  appear  against 


at  the  petty  sessions  of  the  justices  of  the  ,pc;^bce  for  the 
said  coun^,  to  be  holden  at  a  time  and  place  duly  spe- 
cified, to  shew  cause  why  he  refused  payment ;  that  he 
appeared,  and  shewed  no  cause ;  that  a  warrant  was  duly 
made  under  the  hands  and  seals  of  two  justices  of  peace 
for  the  county  then  present,  directed  to  Bardons  as  col- 
lector, requiring  him,  according  to  the  statute,  to  make 
distress  of  the  plaintiff's  goods  and  chattels ;  that  the 
warrant  was  delivered  to  Bardons^  under  which  he,  as 
collector,  avowed,  and  the  other  defendant,  as  his  bailifi^ 
acknowledged  the  taking  of  the  goods  as  a  distress,  and 
prayed  judgmentand  a  return  of  thegoods.  The  plaintiff 
pleaded  in  bar  that  the  defendants  of  their  own  wrong, 
and  without  such  cause  as  they  had  in  their  avowry  and 
cognizance  alleged,  took  the  plaintiff's  goods  and  chat- 
tels, &c.  To  this  plea  there  was  a  special  demurrer, 
and  the  canses  assigned  were,  that  the  plea  in  bar  ten- 
dered and  offered  to  put  in  issue  several  distinct  mat- 
ters,— the  inhabitancy  of  the  plaintiff;  hb  chargeability 
to  the  relief  of  the  poor,  in  respect  of  his  occupation 
mentioned  in  the  avowry  and  cognizance;  the  ascer- 
tainment, making,  signing,  assessing,  allowance,  notice, 
and  publication  of  the  rate;  the  rating  and  assessment 
of  the  plaintiff;  the  notice  to  him  of  the  rate ;  the  de- 
mand and  refusal  of  the  sum  assessed ;  the  summons, 
the  appearance  before  the  justices,  the  wiffrant  of  dis- 
tress, and  delivery  thereof  to  the  defendant  Bardons. 
Another  cause  assigned  was,  that  the  plea  in  bar  was 
pleaded  as  if  the  avowry  and  cognizance  consisted  wholly 
in  excuse  of  the  taking  and  detaining,  and  did  not  avow 
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18S2,       and  justify  the  same,  and  claim  a  right  to  the  goods  and 

-~~*       chattels  by  virtue  of  the  statutes.     To  the  fifth  and  sixth 

ogaintf       avowries  and  cognizancesi  which  were  similar  m  form 

to  the  fourth,  the  plaintiff  pleaded  de  injurift;  and  there 

were  special  demurrers,  assigning  the  same  causes  as 

above.     The  plidntiff  joined  in  demurrer. 

The  case  was  argued  in  last  Michaelmas  term  by 
Coleridge  in  support  of  the  demurrer,  and  Matde  contril. 
The  Judges  not  being  agreed  in  their  opinions,  now 
delivered  judgment  seriatim.  The  points  urged  and  the 
authorities  cited  in  argument  are  sufficiently  stated  and 
commented  on  in  the  opinions  delivered  by  them. 


Pattesok  J.  The  pleas  in  bar  to  the  fourth,  fifth, 
and  sixth  cognizances  are  so  entirely  at  variance  with 
one  of  the  principal  objects  of  special  pleading,  viz.  that 
of  bringing  the  parties  to  clear  and  precise  issues  of 
fiu^t  or  of  law,  that  I  cannot  bring  my  mind  to  consider 
them  as  maintainable  upon  principle.  But  i^  upon  the 
authority  of  decided  cases,  it  should  appear  that  they 
are  maintainable,  I  am  not  prepared  to  overrule  those 
cases  upon  any  opinion  that  I  may  entertain  respecting 
the  inconvenience  of  so  general  a  form  of  issue ;  and  I 
am  free  to  confess  that,  after  an  attentive  examination  of 
the  authoriues,  I  am  of  opinion  that  the  pleas  are  main- 
tainable. 

The  leading  case  upon  the  subject  (I  mean  Crogale^s 
case  (a),  for  the  year-books  throw  little  light  on  the  sub- 
ject,) is  by  no  means  consistent  in  all  its  different  parts, 
and  much  that  is  contained  in  the  four  resolutions  is 
unnecessary  to  the  decision  of  the  case  itself. 

(a)  8  Ct.  ISi. 

The 
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The  pleadings  were  in  substance  as  follows :  — *Tres«       16S2. 
pass  for  driving  cattle.     Plea,  a  right  of  common  as 
copyholder  in  a  piece  of  pasture  into  which  the  plaintiff       aggkm 
had  put  his  cattle ;  and  that  defendant,  as  servant  of  the 
commoner,  drove  them  out     Replication,  de  injuria  su& 
propria  absque  tali  caus^ 

The  first  resolution  is  in  substance  this :  that  the  re- 
plication de  injurift  absque  tali  causi  refers  to  the  whole 
plea;  ibr  all  is  but  one  cause.  The  second  resolution 
is,  that  where  any  interest  in  land,  or  common,  or  rent 
out  of  or  way  over  land  is  claimed,  de  injuria  is  no  plea ; 
for  it  is  properly  when  the  plea  does  consist  of  matter  of 
excuse  only,  and  no  matter  of  interest  whatever.  The 
tfiird  resolution  is,  that  where  the  defendant  justifies 
under  authority  from  the  plainti£^  de  injuria  is  no  plea; 
so  where  he  justifies  under  authority  of  law.  The  fourth 
resoluuon  is,  that  the  issue  in  the  case  then  at  bar  would 
be  full  of  multiplicity. 

Upon  the  authority  of  this  case,  if  the  pleas  in  bar 
now  under  consideration  be  bad,  they  must  be  so  on  one 
of  the  fi)lIowing  grounds :  — 

.  Either  that  the  avowries  claim  some  interest,  or  that 
the  defendant  justifies  under  authority  of  law  within  the 
meaning  of  the  third  resolution,  or  that  they  are  bad  for 
multiplicity. 

In  the  first  place,  as  to  any  claim  of  interest,  it  is 
plain  that  the  avowries  claim  no  interest  whatever  in 
land,  the  sort  of  interest  to  which  the  second  resolution 
is  in  words  confined.  But,  supposing  any  interest  in 
goods  were  within  the  spirit  of  that  resolution,  still,  I  ap- 
prehend that  it  must  be  an  interest  existing  antecedent 
to  the  seizure  complained  of,  and  not  one  which  arises 
merely  out  of  that  seizure;  otherwise  this  plea  could 
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18  82.       never  be  good  in  replevin  where  a  retarn  of  goods  is 
:.    "         claimed,  and,  of  course,  an  interest  iii  them  is  asserted. 

SlLlT 

agtthui  Indeed,  it  seems  to  be  considered  in  some  text  books 
that  this  plea  m  bar  can  never  be  used  m  replevm ;  but 
on  reference  to  the  authorities  cited  for  that  position, 
they  all  appear  to  be  cases  where  an  interest  in  land  was 
claimed  by  the  avowry.  In  this  respect,  I  confess  that  I 
cannot  see  any  distinction  between  an  action  of  replevin 
and  one  of  trespass;  and  as  the  plaintiff  can  bring  either 
at  his  election,  it  would  be  strange  if  he  should  be  able 
by  suing  in  trespass  to  entitle  himself  to  the  general 
form  of  replication,  but  if  he  sues  in  replevin  should  be 
debarred  from  it.  The  case  of  JVeHs  v.  CoUerel  {a)  was 
cited  at  the  bar  to  establish  that  the  plea  of  de  injuria 
is  good  in  replevin;  but  it  appears  in  that  case  that 
three  of  the  Judges  held  it  good  against  the  opinion  of 
the  fourth,  but  that  all  the  Court  held  the  avowry  bad, 
and  therefore  no  decision  was  necessary  as  to  the  plea. 
On  the  other  hand,  the  case  of  Jones  v.  Kitchin  {b)  is 
commonly  referred  to  as  establishing  the  position,  that 
this  plea  in  bar  can  never  be  used  in  replevin ;  but  it 
does  not  go  that  length,  for  the  avowry  there  was  for 
rent  in  arrear,  and,  therefore,  de  injuria  would  have  been 
equally  bad  had  the  form  of  the  action  been  trespass. 
For,  in  White  v.  Stubbs  (c),  which  was  an  action  of  tres- 
pass, de  injurifi  was  held  to  be  a  bad  replication,  the 
plea  claiming  an  interest  in  land,  and  justifying  the 
taking  the  goods  as  encumbering  a  room  to  which  the 
defendant  shewed  title. 

>As,  therefore,  the  avowries  in  this  case  shew  no 
interest  in  land  or  in  the  goods  seized,  except  that  which 

(n)  aXev.  4&  (i)  1  Bou  {-  F^OL  70.  (c)  8 Sound. 994. 

arises 
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arises  from  daiming  a  return ;  and  as  I  find  no  aiUhorily       lftS2* 
for  jsavinib  that  such  daim  of  return  is  an  interest  within       — * 
the  meaning  of  the  'second  resolution  in  Crqgai^s  case^       agtmut 
it  seems  to  me  that  the  avowries  shew  matter  of  ei£use 
only,  and  that,  as  to  this  ground  of  objection,  the 
general  pleas  in  bar  of  de  injurift  are  good. 

In  the  next  place,  are  the  general  pleas  bad  on  account 
of  any  authority  in  law  shewn  by  the  avowries  ? 

It  is  certainly  stated  in  the  third  resolution  in  CrogaU^i^ 
case,  that  the  replication  de  injuria  is  bad  where  the 
plea  justifies  under  an  authori^  in  law;  but  this,  if 
taken  in  the  fiiU  extent  of  the  terms  used,  is  quite  incon« 
sistent  with  part  of  the  first  resolution,  which  states, 
that  where  the  plea  justifies  under  the  proceedings  of  a 
court  not  of  record,  the  general  replication  may  be 
used,  or  where  it  justifies  under  a  capias  and  warrant  to 
sherifl^  all  may  be  traversed  except  the  capias,  which 
cannot,  because  it  is  matter  of  record  and  cannot  be 
tried  by  a  jury.  Now,  the  proceedings  of  a  court  not  of 
record,  and  the  warrant  to  a  sheriff*  and  seizure  under 
ity  are  surely  as  complete  authorities  in  law  as  any 
authority  disclosed  by  the  present  avowries.  With 
respect  to  the  proceedings  of  a  court  not  of  record,  a 
qusre  is  made  in  Lane  v.  Robinson  (a),  whether  a  re- 
plication  de  injuria  would  be  good;  but  the  point  did 
not  arise  in  the  case,  and  the  year-books  referred  to 
in  Crogat^s  case  warrant  the  conclusion  that  it  would. 
In  JBro.  Abr.  title  De  Son  Tort  demesne^  there  are  in- 
stances of  this  replication  to  a  plea  justifying  by  autho- 
rity of  law.  There  is  also  the  case  referred  to  in  the 
argument  at  the  bar,  of  Chancey  v.  Win  and  Others  {p\  in 

(«)  S  Hod  102.  (6)  I'S  Mod^  G&O. 
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which  it  is  laid  down  by  Lord  HoU^  that  de  injuria  is  a 
good  replication  in  many  cases  where  the  plea  justifies 
under  an  authority  in  law-  I  do  not  therefore  think 
that  the  present  pleas  are  objectionable  on  that  ground. 

In  the  last  place,  are  the  pleas  bad  on  account  of 
the  issue,  tendered  by  them,  being  multifarious  ? 

If  this  were  res  integra,  I  should  have  no  hesitation 
in  holding  that  they  were  bad,  and  it  cannot,  I  think, 
be  denied  that  the  present  issues  are  as  full  of  multi- 
plicity as  that  in  Crogal^s  case,  and  to  which  the  fourth 
resolution  there  applied.  But  I  am  unable  to  find  any 
instance  in  which  this  general  replication  has  been  held 
bad  on  that  ground.  The  objection  is  indeed  men- 
tioned in  the  cases  cited  from  Lord  Chief  Justice 
WiUes*8  reports,  but  in  no  one  of  those  cases  does  the 
decision  proceed  on  that  objection  alone,  and  in  all  of 
them  there  were  other  undoubted  objections.  In  Cooper 
^•.  Movdce{a\  the  plea  justified  under  a  distress  for 
rent,  and  the  general  replication  was  clearly  bad  within 
the  second  resolution  in  Crogat^s  case.  In  Cockmll  v. 
Armstrong  (i),  the  plea  justified  under  a  seizure  of  cattle 
damage  feasant  in  a  close  of  which  the  bailiffs  and  bur- 
gesses of  Scarborough  were  allied  to  be  seised  in  fee; 
an  interest,  therefore,  was  claimed  in  the  land,  and  the 
general  replication  was  bad  within  the  same  resolution, 
and  Lord  Chief  Justice  Eyre  in  commenting  on  that 
case  in  Jones  v.  Kitchin  (c),  expressly  states  that  the  re- 
plication was  bad  on  that  ground,  and  not  because  it 
put  two  or  three  things  in  issue,  for  that  may  happen  in 
every  case  where  the  defence  arises  out  of  several  facta 
all  operating  to  one  point  of  excuse.    In  Bell  v.  War-* 
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ddl  (a),  the  pleas  set  up  a  custom,  which  was  held  bad, 
and,  therefore,  any  decision  as  to  the  general  replicattoiif 
became  unnecessary. 

It  is  every  day's  practice  where  the  plea  justifies  an 
assault  in  defence  of  the  possession  of  a  close,  or  re- 
moving goods  doing  damage  to  it,  to  reply  de  injuria 
generally,  and  yet  this  objection  as  to  the  multifiirious 
nature  of  the  issue  would  apply  in  both  cases.  The 
same  observation  holds  good  where  this  general  re* 
plication  is  used  in  actions  for  libel  or  slander,  in  which 
a  justification  is  pleaded. 

Many  cases  are  referred  to  in  Com.  Dig.  tit  Pleader^ 
(F)  18.  and  several  following  numbers,  and,  again, 
3  (M)  29.,  in  none  of  which  do  I  find  that  the  general 
form  of  replication  has  ever  been  held  bad  on  account 
of  its  putting  in  issue  several  facts. 

The  cases  of  Bobinson  v.  Rajfley  (&),  and  GBrien  v* 
Saxon  {c\  are  authorities  to  shew  that  it  cannot  be  ob- 
jected to  on  that  account,  provided  the  several  facts  so 
put  in  issue  constitute  one  cause  of  defence^  which,  as  it 
seems  to  me,  they  always  will,  where  the  plea  is  properly 
pleaded,  however  numerous  they  may  be,  since  if  they 
constitute  more  than  one  cause  the  plea  will  be  double* 

The  present  avowries  state  many  facts  undoubtedly,, 
but  they  are  all  necessary  to  the  defence^  and  combined 
together  they  shew  but  one  cause  of  defence,  namely, 
that  the  plaintiffs  goods  were  rightfully  taken  under  a 
distress  for  poor  rates,  and  if  the  general  replication  be 
held  bad  in  this  case,  I  atn  at  a  loss  to  see  in  what  case 
such  a  replication  can  be  held  good,  where  it  puts  more 
thui  one  fact  in  issue.    I  am  compelled,  therefore,  how- 
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Pabke  J«  (a),  after  stating  the  pleacUngSi  proceeded 
as  follows:—- 

The  question  for  our  decision  is,  whether  the  ob- 
jections pointed  out  in  the  specif  demurrer,  and  which 
have  been  insisted  upon  in  the  argument  before  us,  are 
well  founded  in  law  ?  It  appears  to  me,  upon  an  ex- 
amination of  the  authorities,  that  they  are  not,  and  that 
the  pleas  in  bar  are  good. 

It  Is  true  that  these  pleas  in  bar  put  in  issue  a  great 
number  of  distinct  facts;  and  it  is  also  true  that  the 
general  rule  is,  that  where  any  pleading  comprises 
several  traversable  facts  or  allegations,  the  whole  ought 
not  to  be  denied  together,  but  one  point  alone  dis* 
puted:  and  I  am  fully  sensible  that  the  tendency  of 
such  a  rule  is  to  simplify  the  trial  of  matters  of  fact, 
and  to  save  much  expense  in  litigation.  But  it  is  quite 
clear,  that  from  a  very  early  period  in  the  history  of 
the  law,  an  exception  to  this  general  rule  has  been  al- 
lowed with  respect  to  all  actions  of  trespass  on  the  case, 
in  the  plea  of  the  general  issue ;  and  with  respect  to 
sotne  actions  of  tort,  in  the  replication  of  de  injurid  sua 
propria  absque  tali  causi.  This  replication,  where  it  is 
without  doubt  admissible,  generally,  indeed  it  may  be 
said  always,  puts  in  issue  more  than  one  fact,  and  oftoi 
a  great  number*  For  instance,  in  an  action  of  assault, 
where  there  is  a  justification  that  the  defendant  was 
possessed  of  a  house ;  that  the  plaintiff  entered ;  that 
the  defendant  requested  him  to  retire,  and  he  refiised ; 

(a)  TaunioH  J.  deUyered  no  judgment,  having  been  connilted  in  tbe 
Gtisse  when  at  the  bar. 
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that  the  defendant  laid  hid  hands  on  the  phindff  to  18S2. 
remove  him,  and  the  plaintiff  resisted;'^-' all  these  facts  """"" 
may  be  denied  by  this  general  replication.  Cam.  Dig.  ^a^una 
Pleader^  (F)  18.  Hdtt  y.  Gerard  {a).  So,  where  an 
obligation  to  repair  fences,  and  a  breach  of  the  fences 
by  the  plaintiff  is  pleaded  as  an  excuse  for  a  trespass 
with  catde,  BasteU^  621.  a.,  Com.  Dig.  Pleader,  3  (M)  29. 
So  if  there  be  a  justification  of  assault  and  ftlse  im- 
prisonment, on  the  ground  of  a  felony  committed,  and 
reasonable  suspicion  of  the  plaintifl^  Br.  Abr.  De  Son 
Tort,  49.  So  as  to  other  justifications  in  the  like  action, 
Ibid.  18.  20.  Under  the  precept  of  an  admiralty  court, 
or  under  a  precept  after  plaint  levied  in  a  county  or 
hundred  court,  SasteU,  668  a.,  many  iiacts  may  be  put  in 
issue  by  the  general  replication,  and  there  appears  no 
question  about  the  validity  of  such  a  replication,  Crogat^B 
case  (6).  The  case  of  O^Brien  v.  Saxon  (c)  is  a  further 
authority  to  the  same  eflect,  that  many  iacts  may  be 
included  in  one  issue;  and  if  many  facts  may  be  tra« 
versed,  it  can  be  no  valid  objection  that  more  than  usual 
are  denied  in  any  particular  case. 

I  must  not,  however,  omit  to  notice,  there  is  b,  dictum 
of  Lord  Chief  Justice  WUles  in  the  case  of  Bell  v« 
WardeU  (d),  that  the  general  replication  of  de  injuria 
was  bad  on  this  ground,  and  also  in  that  of  CockeriU  v« 
Armstrong  {e);  but  Lord  Chief  Justice  Eyre,  in  Jones 
V.  Kitchin  [g),  disapproves  of  that  dictum,  and  says  that 
the  reason  is  not  that  the  replication  puts  two  or  three 
things  in  issue ;  and  bodi  these  cases  may  be  supported 
on  another  ground,  namely,  that  in  one  a  right  in  the 

(c)  LaUk.  1S8.  291.  S79.  (6)  8  C«k9y  132. 

(tf)  S^.f'C.SOS.  (rf)  Wilte9,204. 

(0  wuieifioo.  (g)  1  J?M. j- JPM0. sa 
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1882*        nature  of  a  right  of  way,  in  the  other  a  seisin  in  fee, 
-  would  be  included  in  the  traverse. 

SsLvr 

againa  It  seems  clear  to  me,  therefore^  that  this  general 

traverse  in  actions  of  tort  is  not  bad  on  account  of  the 
multiplicity  of  the  matters  put  in  issue,  and  unless  there 
be  some  distinction  between  actions  of  replevin  and 
actions  of  tort  (a  point  I  shall  afterwards  consider),  the 
first  ground  of  objection  must  fail. 

The  second  ground  is,  that  the  avowry  and  cognizance 
claim  an  interest  in  the  goods,  and  that  for  this  reason 
the  pleas  in  bar  are  not  admissible.  Upon  the  best  con- 
sideration  I  have  been  able  to  give  to  the  authorities  on 
this  subject  which  are  (many  of  them)  obscure  and  con- 
tradictory,  I  do  not  think  that  any  interest  is  claimed  in 
these  pleadings,  within  the  meaning  of  that  word  in  the 
rules  laid  down  on  thb  subject.  In  Crogai^s  case  (a)^ 
the  principal  authority,  three  cases  are  mentioned  in 
which  the  general  traverse  is  not  allowed. 

The  first  is,  where  matter  of  record  is  parcel  of  the 
issue ;  and  that  for  the  obvious  reason,  that  if  it  were 
permitted,  it  would  lead  to  a  wrong  mode  of  trial. 

The  second  case  is,  where  the  defendant  in  his  own 
right  or  as  servant  to  another  (who  is  by  that  decision 
put  on  the  same  footing  as  his  master)  claims  an  interest 
in  the  land,  or  any  common,  or  rent  going  out  of  the 
land,  or  any  way  or  passage  upon  the  land. 

The  third  case  is,  where,  by  the  defendant's  plea, 
any  authority  or  power  is  mediately  or  immediately 
derived  from  the  plaintiff*.  Under  this  description  is 
included  any  title  by  lease,  license,  or  gift  from  the 
plaintifi*;  Br.  Abr»  De  Son  Tori  Demesne,  41,  or  lease 

(a)  8  liejh  152. 
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firom  his  lessee;  16  Hen.  7.  S.     Br.  Air.  De  Son  Tort       18S2. 

Demesncy  5S.     It  is  also  added  in  Crogat^s  case,  that  the 

same  law  is  of  an  authority  given  from  the  law,  as  to        oganui 

Baksoxb. 

view  waste ;  but  in  the  case  cited  from  the  Year  Book, 
12  Ed.  4f.f  10  b.  as  supporting  this  position,  the  plea  t 

stated  that  the  plaintiff  claimed  as  tenant  by  statute  mer- 
chant, and  defendant  justified  his  entry  under  his  right  to 
view  waste,  so  that  matter  of  record  would  have  been  in 
issue  under  the  general  replication.  This  explanation  of 
the  case  was  given  at  the  bar  in  Chancy  v.  Win  (a),  and 
in  the  same  case  Lord  Holt  says,  that  the  case  of  a 
right  of  entry  to  view  waste,  is  upon  a  special  reason, 
because  the  seisin  of  the  lessor  would  be  involved  in 
the  issue.  As  a  general  proposition,  indeed,  it  is  un« 
true  that  authority  of  law  may  not  be  included  in  the 
traverse,  it  being  clear  that  an  arrest  by  a  private  in- 
dividual or  a  peace  officer  is  by  an  authority  from  the 
law ;  and  yet  pleas  containing  such  a  justification  may 
be  denied  by  a  general  traverse. 

Lord  Coke  says,  after  laying  down  these  three  rules, 
that  the  general  plea  de  injuria,  &c.  is  properly  wh^n 
the  defendant's  plea  doth  consist  merely  upon  matter  of 
excuse,  and  of  no  matter  of  interest  whatever.  By  this 
I  understand  him  to  mean  an  interest  in  the  realty,  or 
an  interest  in,  or  title  to  chattels,  averred  in  the  plea, 
and  exbting  prior  to,  and  independently  of  the  act 
complained  of,  which  interest  or  title  would  be  in  issue  on 
the  general  replication  g  and  I  take  the  principle  of  the 
rule  to  be,  that  such  alleged  interest  or  title  shall  be 
specially  traversed,  and  not  involved  in  a  general  issue. 

It  b  contended,  however,  on  the  part  of  the  defend- 

(a)  IS  Afbd.  582. 
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18S2t       and  justify  the  same,  and  claim  a  right  to  the  goods  and 

^""^       chattels  by  virtue  of  the  statutes.    To  the  fifth  and  sixth 

ngttintt       avowries  and  cognizancesi  vrhich  were  similar  in  form 
BAEooyft* 

to  the  fourth,  the  plaintiff  pleaded  de  injuria;  and  there 

were  special  demurrers,  assigning  the  same  causes  as 

above.     The  plaintiff  joined  in  demurrer. 

The  case  was  argued  in  last  Michaelmas  term  by 

Coleridge  in  support  of  the  demurrer,  and  Matde  control. 

The  Judges  not  being  agreed  in  their  opinions,  now 

delivered  judgment  seriatim.     The  points  urged  and  the 

authorities  cited  in  argument  are  sui&ciently  stated  and 

commented  on  in  the  opinions  delivered  by  them. 

Patteson  J.  The  pleas  in  bar  to  the  fourth,  fifth, 
and  sixth  cognizances  are  so  entirely  at  variance  with 
one  of  the  priiicipal  objects  of  special  pleading,  viz.  that 
of  bringing  the  parties  to  clear  and  precise  issues  of 
&ct  or  of  law,  that  I  cannot  bring  my  mind  to  consider 
them  as  maintainable  upon  principle.  But  if,  upon  the 
authority  of  decided  cases,  it  should  appear  that  they 
are  maintainable,  I  am  not  prepared  to  overrule  those 
cases  upon  any  opinion  that  I  may  entertain  respecting 
the  inconvenience  of  so  general  a  form  of  issue ;  and  I 
am  free  to  confess  that,  after  an  attentive  examination  of 
the  authorities,  I  am  of  opinion  that  the  pleas  are  main- 
tainable. 

The  leading  case  upon  the  subject  (I  mean  Crogat^s 
case  (a),  for  the  year-books  throw  little  light  on  the  sub- 
ject,) is  by  no  means  consistent  in  all  its  different  parts, 
and  much  that  is  contained  in  the  four  resolutions  is 
unnecessary  to  the  decision  of  the  case  itself. 

(a)  8  C9.  152. 

The 
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The  pleadings  were  in  substance  as  follows :  —  Tres«       1832. 
pass  for  driving  cattle.     Plea,  a  right  of  common  as 
copyholder  in  a  piece  of  pasture  into  which  the  plaintiff       agtAui 

Bakdovi. 

had  put  his  cattle;  and  that  defendant,  as  servant  of  the 
commoner,  drove  them  out.  Replication,  de  injuria  su& 
propria  absque  tali  causL 

The  first  resolution  is  in  substance  this :  that  the  re- 
plication de  injuria  absque  tali  causa  refers  to  the  whole 
plea;  for  all  is  but  one  cause.  The  second  resolution 
is,  that  where  any  interest  in  land,  or  common,  or  rent 
out  of  or  way  over  land  is  claimed,  de  injuria  is  no  plea ; 
for  it  is  properly  when  the  plea  does  consist  of  matter  of 
excuse  only,  and  no  matter  of  interest  whatever.  The 
third  resolution  is,  that  where  the  defendant  justifies 
under  authority  from  the  plaintifl^  de  injuria  is  no  plea; 
so  where  he  justifies  under  authority  of  law.  The  fourth 
resolution  is,  that  the  issue  in  the  case  then  at  bar  would 
be  full  of  multiplicity. 

Upon  the  authority  of  this  case,  if  the  pleas  in  bar 
now  under  consideration  be  bad,  they  must  be  so  on  one 
of  the  fi)llowing  grounds :  — 

.  Either  that  the  avowries  claim  some  interest,  or  that 
the  defendant  justifies  under  authority  of  law  within  the 
meaning  of  the  third  resolution,  or  that  they  are  bad  for 
multiplicity. 

In  the  first  place,  as  to  any  claim  of  interest,  it  is 
plain  that  the  avowries  claim  no  interest  whatever  in 
land,  the  sort  of  interest  to  which  the  second  resolution 
is  in  words  confined.  But,  supposing  any  interest  in 
goods  were  within  the  spirit  of  that  resolution,  still,  I  ap- 
prehend that  it  must  be  an  interest  existing  antecedent 
to  the  seizure  complained  of,  and  not  one  which  arises 
merely  out  of  that  seizure;  otherwise  this  plea  could 

B  3  never 
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18S2.       never  be  good  in  replevin  where  a  return  of  goods  is 
.  •     •         claimed,  and,  of  course,  an  interest  m  them  is  asserted. 

ngahui  Ihdeea,  it  seem^  to  be  considered  in  some  text  books 
that  this  plea  in  bar  can  never  be  used  in  replevin ;  but 
on  reference  to  the  authorities  cited  for  that  position, 
they  all  appear  to  be  cases  where  an  interest  in  land  was 
claimed  by  the  avowry.  In  this  respect,  I  confess  that  I 
cannot  see  any  distinction  between  an  action  of  replevin 
and  one  of  trespass;  and  as  the  plaintiff  can  bring  either 
at  his  election,  it  would  be  strange  if  he  should  be  able 
by  suing  in  trespass  to  entitle  himself  to  the  general 
form  of  replication,  but  if  he  sues  in  replevin  should  be 
debarred  from  it.  The  case  of  JVeUs  v.  Cotterel  {a)  was 
cited  at  the  bar  to  establish  that  the  plea  of  de  injuria 
is  good  in  replevin;  but  it  appears  in  that  case  that 
three  of  the  Judges  held  it  good  against  the  opinion  of 
the  fourth,  but  that  all  the  Court  held  the  avowry  bad, 
and  therefore  no  decision  was  necessary  as  to  the  plea. 
On  the  other  hand,  the  case  of  Jones  v.  Kitchin  [b)  is 
commonly  referred  to  as  establishing  the  position,  that 
this  plea  in  bar  can  never  be  used  in  replevin ;  but  it 
does  not  go  that  length,  for  the  avowry  there  was  for 
rent  in  arrear,  and,  therefore,  de  injuria  would  have  been 
equally  bad  had  the  form  of  the  action  been  trespass. 
For,  in  White  v.  Stubbs  (c),  which  was  an  action  of  tres« 
pass,  de  injurifi  was  held  to  be  a  bad  replication,  the 
plea  claiming  an  interest  in  land,  and  justifying  the 
taking  the  goods  as  encumbering  a  room  to  which  the 
defendant  shewed  title. 

>As,  therefore,  the  avowries  in  this  case  shew  no 
interest  in  land  or  in  the  goods  seized,  except  that  which 

(d)  ZLeo.  48.  (5)  1  Bos*  j-  PyXL  76.  (c)  8 ^tetnuf . 994. 
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arises  firom  daiming  a  return ;  and  as  I  find  no  authority       18S2. 
for  ^ying^  that  such  daim  of  return  is  an  interest  within      — — • 
the  meaning  of  the  'second  resolution  in  Crogai^s  case^       a^^imm 
it  seems  to  me  that  the  avowries  shew  matter  of  excuse 
only,  and  that,  as  to  this  ground  of  otyection,  the 
general  pleas  in  bar  of  de  mjurift  are  good. 

In  the  next  place,  are  the  general  pleas  bad  on  account 
of  any  authority  in  law  shewn  by  the  avowries  ? 

It  is  certainly  stated  in  the  third  resolution  in  Crogat^g 
case,  that  the  replication  de  injuria  is  bad  where  the 
plea  justifies  under  an  authority  in  law ;  but  this,  if 
taken  in  the  fiill  extent  of  the  terms  used,  is  quite  incon- 
sistent with  part  of  the  first  resolution,  which  states, 
that  where  the  plea  justifies  under  the  proceedings  of  a 
court  not  of  record,  the  general  replication  may  be 
used,  or  where  it  justifies  under  a  capias  and  warrant  to 
sheriff  all  may  be  traversed  except  the  capias,  which 
cannot,  because  it  is  matter  of  record  and  cannot  be 
tried  by  a  jury.  Now,  the  proceedings  of  a  court  not  of 
necord,  and  the  warrant  to  a  sheriff  and  seizure  under 
iCf  are  surely  as  complete  authorities  in  law  as  any 
authority  disclosed  by  the  present  avowries.  With 
respect  to  the  proceedings  of  a  court  not  of  record,  a 
quaere  is  made  in  lAtne  v.  Bobinson  (a),  whether  a  re* 
plication  de  injurii  would  be  good ;  but  the  point  did 
not  arise  in  the  case,  and  the  year-books  referred  to 
in  Crogaii%  case  warrant  die  conclusion  that  it  would. 
In  Bro,  Abr.  title  Ik  Son  Tori  demesne^  there  are  in- 
stances of  this  rqilication  to  a  plea  justifying  by  autho- 
rity of  law.  There  is  also  die  case  referred  to  in  the 
ailment  at  the  bar,  of  Chancey  v.  Win  and  Others  {b\  in 

(•)  8  M4td.  108.  (6)  IS  Mod.  560. 
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lSS2m       mised  lands ;  and  then  goes  on  to  allege,  in  the  ordinary 
^^        form  of  prescription,  that  his  landlord  bad  right  of 
againti       common  on  the  plaintiff's  land  for  catde  levant  and 
couchant  on   the  demised  land,  and  that  he  put  the 
catde  on  the  plaintiff's  land  in  the  exercise  of  that  right; 
in  such  a  case,  I  say,  it  is  agreed  by  all  the  decisions  that 
the  plaintiff  cannot  reply  generally  de  injurid.  sua  pro- 
pria absque  tali  causa,  but  must  traverse  some  one  of 
the  facts  alleged  in  the  plea,  admitting,  for  the  purpose 
of  the  cause,  all  the  others.     In  such  a  case  at  least  three 
separate  and  distinct  facts  are  alleged :  the  seisin  of  the 
landlord,  the  demise  to  the  defendant,  the  immemorial 
right  of  common.     Every  one  of  these  three  is  necessary 
to  the  defence;  but  the  plaintiff  must  elect  which  of  them 
he  will  deny,  and  when  he  has  so  done,  the  cause  goes 
down  to  the  jury  for  the  trial  of  that  single  feet ;  the 
jury  are  not  embarrassed  by  a  multiplicity  of  matter,  and 
the  parties  are  relieved  from  much  of  the  expense  of 
proo(  to  which  they  would  be  subjected  if  all  the  fiu:ts 
alleged  in  the  plea  were  to  be  matters  of  proof  and  con- 
troversy before  the  jury.    In  the  case  now  before  the 
Court,  the  avowry  alleged  that  a  poor-rate  was  made ; 
that  it  was  allowed  by  the  justices;  that  the  plaintiff 
was  assessed  in  it  for  his  messuage  in  which  the  dis- 
tress was  taken;   that  tliis   messuage  was  within  the 
parish ;  that  payment  of  the  assessment  was  demanded 
and  refused ;  that  a  warrant  of  justices  was  issued  to 
levy  it,  and  that  the  goods  were  taken  under  the  autho- 
rity of  that  warrant     Many  distinct  and  independent 
&cts  are  thus  alleged  in  the  avowry,  every  one  of  which 
18  necessary  to  sustain  the  right  to  take  the  goodsy  and 
to  entitle  the  defendant  to  have  them  returned  to  him ; 
and  if  this  general  plea  in  bar  be  good,  the  defendant 

must 
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mast  prove  every  one  of  them  at  the  trial,  and  the  jury 
must  consider  and  decide  upon  eacji  before  a  verdict  can 
properly  be  given.  Now,  I  think  I  might  safely  venture 
to  ask  any  plain  and  unlettered  man,  whether  he  could 
find  any  di£Gsrence  between  the  two  cases  that  I  have 
put,  either  in  common  understanding  or  in  sound  logic 
For  myself,  I  must  say  that  I  can  find  none.  If  no  such 
distinction  exists  or  can  be  found,  why  should  a  difierent 
rule  prevail  ?  why  should  all  the  matters  of  fact  be  sent 
together  to  the  jury  in  the  one  case  and  not  in  the  other  ? 
To  this  question  I  am  persuaded  that  no  sads&ctory 
answer  could  be  given  to  the  mind  of  an  unlettered  man* 
To  a  Judge^  who  is  to  act  upon  the  decisions  of  his  pre- 
decessors, a  binding  if  not  a  satisfactory  answer  might  be 
given,  by  shewing  that  the  matter  had  been  already  so 
decided ;  but  this,  as  I  conceive,  has  not  yet  been  done. 
I  find  it  decided,  that  where,  in  an  action  of  trespass, 
the  defendant's  plea  contains  merely  matter  of  excuse, 
and  not  matter  of  right,  a  replication  in  this  form  may 
be  good :  and  to  this  there  may,  perhaps,  be  no  objec- 
tion in  principle^  because  the  matter  of  excuse  may,  and 
generally  will  be,  the  only  matter  to  be  tried,  any  pre- 
vious allegation  being  a  njatter  of  inducement  only.  I 
find  it  also  laid  down,  that  where  the  defendant  claims 
any  interest  in  land  by  his  plea,  this  general  replication 
will  not  be  good ;  but  it  is  said,  that  it  may  be  otherwise 
in  the  case  of  goods.  Why  there  should  be  such  a  dis- 
tinction I  am  not  able  to  comprehend.  The  defendant 
in  this  case  does,  certainly,  in  one  of  the  avowries,  claim 
an  interest  in  the  goods,  because  he  claims  to  have 
them  returned  to  him ;  but  I.  do  not  rely  on  this.  For 
the  reasons  which  I  have  thus,  perhaps,  imperfectly 
given,  and  which  are  founded  upon  what  I  conceive  to 
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be  priDcipIe,  and  not  upon  authorities,  and  which,  there* 
fore,  render  it  unnecessary  for  me  to  advert  to  particular 
cases,  I  feel  myself  reluctantly  bound  to  differ  from  my 
two  learned  Brothers ;  and  it  is  a  satisfaction  to  me  to 
know  that  my  opinion,  which  it  is  my  duty  to  give  as  I 
entertain  it,  cannot  prejudice  the  plaintiff,  because,  not^ 
withstanding  my  opinion,  the  judgment  of  the  Court  on 
these  demurrers  must  be  given  for  the  plaintiff.  I  would 
only  add,  that  my-  view  of  the  case  would  be  the  same 
if  this  were  a  replication  to  a  plea  in  trespass,  or  if  the 
defendant  had  pleaded  instead  of  avowing,  and  so  had 
not  claimed  a  return  of  the  goods. 

Judgment  for  the  plaintiff. 


Wells  against  Hopwood. 


A  ihip  bsTiDg 
on  bosrd 
goods  which 
were  insured 
on  a  voyage 
from  London 
to  HvU,  but 


TNSU  RANGE  upon  the  ship  Britannia  and  the  cargo 
at  and  from  London  to  HuUj  and  until  the  goods 
should  be  discharged  and  safely  .landed.     The  declar- 
ation set  out  the  policy,  which  was  in  the  usual  form, 
««warrantedfree  ^jj^  contained  a  memorandum  whereby  com.  fish,  fruit, 

from  average,  ■' 

unleu  general,   flour,  and  seed  were  warranted  free  from  average,  unless 

or  the  ship  '  ^ 

ihouldbe  general,  or  the  ship   should  be  stranded.     Plea,  the 

stranded,*' 

arrived  in  Hutt  general  issue.      At  the  trial,  before  Parke  J.,  at  the 
is  a  tide^har-      spring  assizes  for  Yorkshire  J  1830,  the  plaintiff  was  non- 

hour,  and  pro- 
ceeded to  discharge  her  cargo  at  a  quay  on  the  side  of  it :  this  could  be  done  at  high  water 
only,  and  could  not  be  completed  in  one  tide.  At  the  first  low  tide,  the  vessel  grounded  on 
the  mud,  but,  on  a  subsequent  ebb,  the  rope  by  which  her  head  was  moored  to  Uie  opposite 
side  of  the  harbour,  stretched,  and  the  wind  blowing  from  the  east  at  the  same  time,  she 
did  not  ground  entirely  on  the  mud,  which  it  was  intended  she  should  do,  but  her  forepart 
got  on  a  bank  of  stones,  rubbish,  and  sand,  near  to  the  quay,  and  the  vessel  having  strained, 
some  damage  was  sustained  by  the  cargo,  but  no  lasting  injury  by  the  vessel : 

Held,  by  Lord  Tenterden  C.  J.,  LUtledale,  and  Taunton  Js.,  Parke  J,  dissentlente,  that 
this  was  a  dranditig  within  the  meaning  of  that  word  in  the  policy. 

^  suited, 
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suited,  subject  to  the  opinion  of  this  Court  upon  the       18S2. 
foUowing  case :  — 

The  plaintiff  who  is  a  merchant  at  HuUf  in  the  ^^"f^ 
month  of  Jwie  1829,  shipped  in  London^  on  board  the 
BriianruOf  for  JTutf,  sixty-nine  butts  of  ZarUe  currants. 
Upon  this  cargo,  the  policy  of  insurance  was  effected  by 
the  plaintiff's  agent,  on  behalf  of  the  plaintiff,  and  the  de- 
fendant subscribed  the  same  for  300/.,  at  the  premium  of 
Ss.  SdL  per  cent  The  butts  of  curi*ants  were  properly 
stowed  in  the  vessel,  which  was  in  every  respect  sound 
and  seaworthy.  The  ship  sailed  from  London  in  June^ 
and  arrived  at  Htdl  on  the  26th  of  the  same  month ; 
and  in  the  afternoon  of  that  day  was,  at  high  water, 
moored  alongside  the  plaintiff's  quay,  which  projects 
about  fifteen  ieet  into  the  Hull  harbour,  in  front  of 
the  plaintiff^s  warehouse.  The  harbour  is  a  tide-har*- 
bour.  In  the  harbour,  and  to  the  south  of  the  quay 
adjoining  the  plaintiff's  warehouse,  there  is  a  bank  of 
stones,  rubbish,  and  mud,  which  had  been  there  ten  or 
fifteen  years,  and  had,  in  the  course  of  time,  extended 
itself  beyond  the  outer  line  of  the  plaintiff's  quay,  near 
the  end  of  which  it  projects,  sloping  off  so  far  into  the 
river  Huttj  at  that  part  of  the  harbour,  as  to  make  it 
necessary  and  usual  for  large  vessels,  when  lying  oppo- 
site the  plaintiff's  quay,  to  be  hauled  off  ahead  from 
the  quay  shortly  after  high  water,  to  avoid  grounding 
on  the  bank.  When  the  Britannia  arrived  at  the 
plaintiff^s  quay,  she  was  moored  as  usual ;  and  as  her 
bow  projected  beyond  the  south  end  of  the  plaintiff's 
quay,  and  was,  at  high  water,  immediately  over  the  bank, 
her  head  was,  according  to  the  usual  practice  on  such 
occasions,  and  in  order  to  avoid  grounding  on  the 
bank  at  low  water,  hauled  off,  at  the  time  of  the  tide 

C  3  falling. 


n  CASES  IN  HILARY  TERM 


Wblu 


1B99L  &Iling,  from  the  quaj,  by  a  rope  being  carried  oat  from 
her  head  to  the  opposite  side  of  the  harbour,  and  there 
fiutened  to  a  post,  and  hove  tight,  the  stem  of  the 
vessel  remaining  moored  by  a  rope  fastened  to  the 
plainti£Ps  qoay.  Afier  this,  she  grounded  in  safety  upon 
the  sofi;  mud  in  the  harbour,  and,  soon  after  six  o'clock 
the  next  morning,  the  delivery  of  her  cargo  was  com- 
menced. When  she  again  floated,  at  high  water,  the 
rope  which  extended  from  her  to  the  opposite  side  of 
the  harbour  was  loosened,  and  her  head  was  again 
hauled  alongside  the  quay,  and  tl^  delivery  of  her  cai^ 
continued.  When  the  water  subsided,  the  rope  was 
again  fastened,  as  before,  to  the  opposite  side  of  the 
harbour,  and  her  head  was,  in  like  manner,  hauled  oS, 
for  the  purpose  of  avoiding  the  bank,  and  the  rope  was 
then  hove  tight  On  the  evening  of  the  27th,  after  the 
vessd  had  been  placed  in  this  position,  and  had  safely 
taken  the  ground,  with  her  head  from  the  bank,  the 
captain  sounded  the  pumps,  and  found  all  right  On 
the  morning  of  the  28th,  the  tide  having  fallen,  the  ship 
had  changed  her  position,  and  was  found  nearer  the 
quay,  with  her  forefoot  on  the  said  bank.  This  arose 
from  the  rope,  which  was  fiuitened  to  the  opposite  side 
of  the  harbour  having  stretched,  and  the  wind  at  the 
same  time  blowing  from  the  east  towards  the  bank, 
and  causing  a  strain  on  the  rope.  It  was  not  brokoi, 
or  injured,  or  loosened  at  either  end.  There  was  no 
shock  or  concussion  felt  by  those  on  board.  In  conse- 
quence of  the  grounding  with  her  fore  foot  on  the  bank, 
the  vessel  strained  at  the  time,  and  her  seams  opened, 
and  a  quantity  of  water  thereby  found  a  passage  into  the 
hold,  and  damaged  several  of  the  butts  of  currants. 
Upon  her  floating  again,  the  seams  again  closed,  and 

upon 
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upon  her  being  subsequently  examined,  no  injury  was 
discovered.  The  amount  of  damage  was  proved  to  be 
25iL  5s,  4^  upon  the  sum  of  SOOL  insured.  The  ques- 
tion for  the  opinion  of  the  Court  was.  Whether  this  was 
a  strandmg  within  the  meaning  of  the  memorandum  in 
the  policy.  If  the  Court  should  be  of  opinion  that  it 
was,  a  verdict  was  to  be  entered  for  the  plaindfi^  other- 
wise the  nonsuit  to  stand. 

The  case  was  argued  in  the  course  of  last  Trinity  term 
by  P.  PoiZodt  for  the  plaintiff  and  HoU  for  the  defendant. 
The  arguments,  and  the  several  authorities  cited,  are 
so  folly  considered  and  commented  on  by  the  learned 
Judges  in  delivering  their  opinions,  that  it  is  deemed 
unnecessary  to  notice  them  further. 

Cur*  ado.  vuU. 
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There  being  a  difference  of  opinion,  the  Judges,  in 
the  course   of  this  term,  delivered    their  judgments 


seriatim. 


Taumtok  J.  The  question  here  is,  whether  there 
has  been  a  stranding  within  the  meaning  of  the  memo- 
randum in  the  policy.  Upon  the  question,  what  con- 
stitutes a  stranding,  there  have  been  many  decisions 
within  the  last  forty  years,  and  the  difference  of 
drcomstances  is  so  minute  in  many  cases  wherein  a 
di£ferent  conclusion  has  been  drawn,  that  it  is  not  easy 
to  reconcile  them  alU  This  distinction,  however,  ap- 
pears to  me  to  be  deducible,  that  in  instances  where  the 
event  happens  in  the  ordinary  course  of  navigation,  as 
for  instance,  from  the  regular  flux  and  reflux  of  the  tide, 
without  any  external  force  or  violence,  it  is  not  a  strand- 
ing; but  where  it  arises  from  an  accident,  and  out  of 
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the  common  comrse  of  navigation,  it  is.  The  difficalty 
consists  in  the  application  of  the  rule.  In  Dobson  v. 
BoUoTij  at  Guildhall^  after  Easter  term  1799,  1  MarA. 
Z^to/fU.  2S1.  Sd  edit,  the  ship  ran  on  some  wooden 
piles  four  feet  under  water,  about  nine  yards  from  the 
shore ;  and  Lord  Kenyan  held  it  to  be  a  stranding.  In 
what  way  the  ship  ran  on  the  piles  does  not  appear; 
but  the  word  ''  ran  "  denotes  some  external  force,  and 
therefore  some  extraordinary  cause  is  implied.  So  also, 
where  the  accident  was  caused  by  the  wind,  which  had 
been  moderate,  suddenly  taking  the  ship  ahead,  and 
driving  her  ashore  stem  foremost,  Harman  v.  Vaux  (a) ; 
and  in  Baker  v.  Tcnmy  (i),  by  the  ship  being  driven  by 
the  current  on  a  rock ;  in  each  instance  the  occurrence 
was  ruled  to  be  a  stranding.  So  also  in  Rcn/ner  v.  God- 
mond{c\  the  like  conclusion  was  come  to,  where  the 
ship,  in  the  course  of  her  voyage  upon  an  inland  navi- 
gadon,  arrived  at  a  place  called  Beat  Lock^  and  while 
she  was  there  it  became  necessary,  for  the  purpose  of 
repairing  the  navigation,  that  the  water  should  be  drawn 
off.  The  master  placed  the  vessel  in  the  most  secure 
place  he  could  find,  alongside  of  four  others.  The 
water  being  then  drawn  off,  all  the  vessels  grounded, 
and  the  ship  insured  grounded  on  some  piles  in  the 
river  which  were  not  known  to  be  there,  and  the  cargo 
received  considerable  damage.  The  part  of  the  naviga- 
tion where  she  took  the  ground  was  one  in  which  vessels 
usually  were  placed  when  the  water  was  drawn  off  In 
that  case  Lord  Tenterden^  distinguishing  it  from  Heame 
V.  Edmunds  (eQ,  observed,  '*  there  the  accident  happened 
in  the  ordinary  course  of  the  voyage,  and  on  that  ground 


{a)  ZCampb,A99. 
(c)  5  B.  1-^.825. 


(6)  I  Stark.  ^Se. 
{d)  XB.^B.  368. 
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the  underwriters  were  held  not  to  be  liable.  Here  the 
loss  did  not  so  happen,  for  we  cannot  suppose  that 
these  canals  are  so  constantly  wanting  repair  as  to 
make  the  drawing  off  of  the  water  an  occurrence  in  the 
ordinary  course  of  a  voyage.  I  think,  therefore^  that 
in  this  case  the  vessel  was  stranded."  In  Camdhers  v. 
S^dd)otkam  (a),  the  ship  insured  having  arrived  opposite 
the  dock  at  UverpofAy  the  pilot,  in  the  absence  of  the 
captain,  and  contrary  to  his  caution  against  letting  the 
vessel  take  the  ground,  laid  her  aground  in  the  Mer'- 
sey^  on  a  bank.  .  When  she  floated,  he  took  her  to 
the  pier  of  the  basin,  and  made  her  fast  there^  with 
the  intuition  that  she  should  take  the  ground  when  the 
tide  fell.  Soon  afterwards  the  vessel  took  the  ground 
astern,  and  the  water  leaving  her,  she  fell  over,  on  the 
»de  farthest  from  the  pier,  with  such  violence,  that. she 
bilged,  and  broke  many  of  her  timbers.  When  the  tide 
rose  again,  she  righted,  but  with  ten  feet  water  in  her 
hold,  by  which  the  cargo  was  wetted  and  damaged. 
The  Court  held  that  this  was  clearly  a  stranding,  the 
ship  having  been  taken  out  of  the  usual  course,  and  im- 
properly moored  in  the  place  where  the  accident  after- 
wards happened.  The  same  doctrine  was  holden  in 
Barrom  v.  Bell  (&)•  There,  the  ship  having  been  com- 
pelled by  tempestuous  weather  to  bear  away  for  Holy- 
head^ and.  having  struck  on  an  anchor  upon  entering 
the  harbour,  whereby  she  sprang  a  leak,  and  was  in 
danger  of  sinking,  she  was  in  consequence  warped 
further  up  the  harbour,  where  she  took  the  ground. 
In  Bishop  v.  Pentland{c\  which  is  the  most  recent  de- 
cision on  the  subject,  a  ship  was  compelled,  in  the  course 
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1832.       of  her  voyage,  to  go  into  a  tide-liarbour,  where  she  was 
"^  moored  alongside  a  quay,  where  ships  of  her  burthen 

agairut  usually  were  moored,  and  in  as  safe  a  situation  as  could 
be  found.  It  was  necessary,  in  addition  to  the  usual 
moorings,  to  lash  her  by  a  tackle  fastened  to  her  mast 
to  posts  upon  the  pier,  to  prevent  her  falling  over  upon 
the  tide  leaving  her.  The  rope  being  of  insufficient 
strength,  the  tackle  by  which  the  ship  was  lashed,  when 
the  tide  was  out,  broke,  and  the  ship  fell  upon  her  side^ 
by  which  she  was  stove  in  and  greatly  injured;  and 
this  was  held  to  be  a  stranding.  This  last  case,  I 
think,  cannot  be  distinguished  from  the  present,  the 
only  difference  as  to  the  immediate  cause  of  the  daF- 
mi^  being,  that  there  the  rope  broke,  and  here  it 
stretched;  but  with  respect  to  the  circumstances  which 
constitute  a  stranding,  this  case  is  much  the  stronger  of 
the  two;  for  here  it  is  found,  that  the  wind  blowing 
from  the  east  towards  the  bank,  and  causing  a  strain  on 
the  rope,  the  ship  in  consequence  had  changed  her  po- 
sition, and  was  found  nearer  the  quay,  with  her  forefoot 
on  the  bank,  so  that  here  there  was  a  change  of  the 
position  of  the  ship,  and  a  stranding  by  her  forefoot 
being  on  the  bank,  and  this  partly,  if  not  wholly,  ^ected 
by  the  easterly  wind.  This,  I  think,  was  an  accidental 
circumstance,  not  necessarily  incident  to  the  course  of 
navigation.  On  the  authority  of  these  cases,  therefore, 
I  am  of  opinion  that  there  was  a  stranding  in  this  m- 
stance  within  the  meaning  of  the  memorandum. 

With  respect  to  the  cases  cited  on  the  other  side, 
namely,  Baring  v.  Henklcj  before  Lord  Ksnyouj  at  Guild'' 
iaU,  after  Trinify  term  1801  (a),  M*Dougle  v.  7%^  Boyal 

i 

(a)      Marth  on  Ins,  233. 
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Exclua^e  Aauranee  Cbmpemy  (a\  and  Heame  ▼•  Ei*       1889. 
mtmds  (b)j  it  b  sufficient  that  the  law  of  the  first  is  eE<*       

WlLU 

tremely  doobdiil ;  for  there  the  ship  was  driven  aground,  ^offmut 
and  condnned  in  that  situation  an  hour ;  and  although 
this  happened  in  consequence  of  one  brig  running  foul 
of  her  bow  and  another  of  her  stem,  yet  it  should  seem 
that  a  ship  taking  the  ground  and  remaining  there  a 
considerable  time,  must  be  considered  as  a  stranding, 
whether  it  proceeds  from  the  violence  of  the  wind,  or 
from  any  other  accident  out  of  the  usual  course  of  nar 
vigation  In  M^Dougle  v.  ^Bayal  Eaekange  Assurance 
Ccmpatttf  it  was  only  holden,  that  remaining  upon  a  rock 
only  a  minute  and  a  half,  after  striking  on  it,  was  not  a 
settlement  of  the  ship  for  a  sufficient  length  of  time  to 
constitute  a  stranding.  And  with  respect  to  the  last^ 
Heame  v.  Edmunds^  the  decision  was  founded  upon  this ; 
that  the  vessel  was  proceeding  in  the  ordinary  way,  and 
took  ground  on  the  ebb  of  the  tide^  without  any  extra- 
neous accident. 

Parks  J.  This  was  an  acdon  on  a  policy  of  insur- 
ance on  fruit  from  London  to  Htdl^  with  the  usual  me- 
morandum. The  vessel  arrived  in  Hull  harbour,  which 
is  a  tide-harbour,  and  proceeded  to  discharge  her  cargo 
at  a  quay  on  the  side  of  it  This  could  be  done  at  high 
water  only,  and  could  not  be  completed  in  one  tide. 
At  low  water  the  vessel  grounded  on  the  nutd;  but  on 
one  occasion  the  rope  by  which  her  head  was  moored  to 
the  opposite  side  of  the  harbonr  stretched,  and  the  wind 
blowing  from  the  east  at  the  same  time^  she  did  not 
gromd  entirely  on  the  mud,  which  it  was  intended  that 

(a)  4  Jf.4>  5.  50Si  (6)  1  ^.{•J9.38& 
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IffSUrn  she  should  have  done,  but  her  forefoot  got  on  a  bank  of 
^  "  stones,  rubbish,  and  mud,  near  to  the  quay,  and  the  vessel 
agaitut  having  strained,  some  damage  was  sustained  by  the  cargo.* 
Upon  her  floating  again  the  seams  closed,  and,  on  exa- 
mination, no  injury  to  the  vessel  was  discovered.  The 
substance  of  the  case  is  shortly  this :  that  a  vessel,  which, 
according  to  the  ordinary  and  usual  course  in  that  part 
of  the  voyage,  was  laid  on  the  ground  by  the  master  and 
crew  at  low  water,  from  an  accidental  cause  did  not 
ground  in  the  place  that  they  intended,  hut' sustained  no 
damage ;  and  the  question  is,  whether  this  was  a  '^  strand" 
ing*'  within  the  meaning  of  the  memorandum ;  and  I  am 
of  opinion  that  it  was  not. 

In  reading  this  memorandum,  two  things  are  clear ; 
first,  that  according  to  its  grammatical  constru<^on,  the 
simple  fact  of  **  stranding"  destroys  the  exception  in 
favour  of  the  enumerated  articles  contained  in  the  me- 
morandum, and  includes  them  in  the  general  operation 
of  the  policy,  though  no  damage  is  thereby  done  to  those 
articles ;  and  the  memorandum  is  not  to  be  read  as  if  it 
had  contained  a  further  condition  besides  the  stranding 
of  the  ship  —  that  such  average  should  be  occasioned  In^ 
the  stranding.  This  construction  is  now  fully  established 
by  the  decisions  {Nesbitt  v.  Luskington  (a),  Burnett  v.* 
Kensington  (b) ) ;  and  it  follows  that  in  all  cases  the  en- 
quiry is  to  be,  what  condition  of  the  ship  constitutes  a 
stranding,  and  not  whether  the  cargo  be  thereby  injured 
or  not 

Secondly,  another  thing  may  be  as  clearly  collected 
from  the  terms  of  the  memorandum ;  namely,  that  the 
underwriters,  who  are  presumed  to  know  the  usual 

(a)  4  T.  R.  783.  (6)  7  T.  JR.  210. 
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course  of  tbe  voyage  insured,  do  not  intend,  under  the       183d. 
term  **  strandttigy*  to  include  an  event  which  must  be  of      '^ 
occasional,  and,  in  all  probabili^,  of  frequent  occurrence     ^s^** 
in  the  course  of  the  voyage  insured.    If  the  term  is  to 
be  applied  to  such  an  event,  the  exception  from  average 
is  nugatory,  and  might  as  well  be  omitted  altogether. 
I(  for  instance,  the  grounding  of  a  vessel,  on  a  voyage 
in  which  she  would  have  to  navigate  a  tide-river  or  har- 
bour, and  must  necessarily  take  the  ground^  be  a  strand- 
ing within  the  meaning  of  this  memorandum,  and  puts 
an  end  to  the  exemption  from  average  loss,  the  clause 
containing  that  exemption  could  never  take  effect  on 
such  a  voyage,  and  would  have  no  operation.     The 
underwriters  must  be  presumed  to  have  intended  that 
the  exemption  might  take  effect,  and,  therefore^  must 
have  meant  by  this  term  an  event  which  would  not 
happen  in  the  ordinary  and  usual  course  of  the  voyage 
—a  grounding  different  from  that  which  ordinarily  and 
usually  occurs  to  vessels  navigating  tide  rivers  and  har- 
bours.   Upon  this  principle  the  case  of  Heame  v.  Edr' 
munds  (a)  was  decided,  and  it  was  there  held,  that  the 
taking  of  the  ground  by  a  vessel  in  the  ordinary  and 
usual  course  of  the  voyage  is  not  a  stranding  within  the 
intent  of  the  usual  memorandum. 

Now,  to  apply  this  rule  to  the  present  case,  it  was  the 
ordinary  and  usual  course  of  the  voyage  insured  for  the 
vessel  to  be  laid  on  the  ground  in  this  harbour :  she 
was  laid  on  the  ground  according  to  tiiat  usage,. though 
not  precisely  in  the  place  intended ;  and  tbe  whole  ques- 
tion in  the  cause  is,  whether  that  circumstance  makes  a 
diffiBrence.    That  circumstance  cannot,  as  it  seems  to  me, 

(a)  li^.j-^.  388. 

constitute 
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1832.  constitute  a  stranding^  unless  it  can  be  said,  that  wben- 
^^j^  e?er»  from  the  influence  of  wind  or  tide,  or  from  any 
agaifut  accidental  causes,  the  vessel  takes  the  ground  at  a  small 
dbtance  from  the  place  intended,  though  she  sustains  no 
damage  thereby,  she  would  be  stranded.  If  the  master 
and  crew  meant  to  place  their  vessel  on  one  sand*bank, 
and,  by  accident,  placed  it  on  another,  twenty  feet  ott^  and 
no  damage  was  sustained  in  consequence,  no  one  would 
say  that  the  difference  in  situation  constituted  a  strand- 
ing; and  if  the  injury  to  the  cargo  is  suggested  as 
making  all  the  difference  the  answer  is,  that  that  cir- 
cumstance must  be  omitted,  for  the  reasons  before  given, 
from  the  consideration  of  the  case.  It  follows,  that  it 
can  make  no  difference^  if  the  ship  be  laid  on  the  ground 
voluntarily,  in  the  course  of  a  voyage  where  such  a  pro- 
ceeding is  usual,  whether  she  be  laid  on  a  hard  bank  or 
a  soft  one,  or  partly  on  one  and  partly  on  the  other :  in 
neither  case  would  there  be  any  stranding.  This  will 
be  more  readily  conceded  if  we  look  at  the  case,  as  we 
ought  to  do,  stripped  of  the  consideration  of  damage  to 
the  cargo.  Suppose  the  precise  circumstance  in  ques- 
tion to  have  occurred  to  this  vessel,  that  the  cargo  was 
uninjured  by  this  event,  but  had  been  injured  in  the 
course  of  the  previous  voyage :.  would  the  assured  be 
entitled  to  recover  an  average  loss  ?  Or,  suppose  that 
the  rope,  instead  of  stretching  from  its  dryness,  had  con- 
tracted from  its  wetness,  and  the  wind  had  blown  from 
the  west  instead  of  the  east,  and  the  vessel  (as  it  would 
have  done)  had  taken  the  ground  at  low  water  Juriher 
from  the  quay,  but  equally  fiur  from  the  place  intended 
by  the  crew :  would  it  have  been  contended  that  she 
was  thereby  stranded^  and  the  assured  let  in  to  claim  for 
all  the  damage  sustained  by  the  cargo  insured  on  a  pre- 
vious 
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▼ions  part  of  the  voyage?    It  appears  to  me  that  it        1832. 
would  be  a  consequence  resulting  from  the  decision       "^ 
that  the  circumstances  stated  in  this  case  constituted  a       agamst 

Horwrooo. 

Stranding  —  that  the  vessel  would  be  also  considered  as 
having  been  stranded  in  the  supposed  cases.  Far  as  the 
decisions  have  carried  the  meaning  of  this  term  beyond 
its  ordinary  and  usual  signification,  the  effect  of  the 
present  decision  would  be  to  carry  it  much  further. 

It  seems  to  me  better  to  hold,  that  no  vessel  can  be 
considered  as  stranded  when  she  is  laid  on  the  ground 
by  the  voluntary  act  of  the  master  and  crew,  in  the 
course  of  a  voyage  in  which  the  usage  is  to  lay  vessels 
on  the  ground,  and  it  is  done  in  pursuance  of  that 
usage,  and  the  vessel  is  uninjured  thereby.  The  pre- 
sent case  is,  however,  in  some  respects,  difierent  from 
all  that  have  been  decided,  and  on  which  reliance  was 
placed  by  the  counsel  for  the  plaintiff  on  the  argument 

The  case  of  Carruthers  v.  Sydebotham{a)  is  distin- 
guishable^ and  was  distinguished  in  that  of  Heame  v.  Ed" 
mimdsj  {b)  and  also  in  that  of  Rayner  v.  Godmond  (c) ; 
for  the  vessel  was  laid  on  the  ground  against  the  wish  of 
the  master,  and  out  of  the  usual  course  of  the  voyage. 
In  Bayner  v.  Godmond^  the  vessel  was  considered  as  having 
been  placed  on  the  ground  out  of  the  ordinary  course  of 
that  voyage;  and  in  Bishops. Pentland(d\  the  vessel 
was  held  not  to  have  been  stranded,  when  placed  on  the 
ground  by  the  crew  in  a  tide-harbour ;  but  when  she 
was  thrown  over  by  an  unusual  accident,  the  Court 
thought  that  a  stranding  took  place.  In  that  case  also 
the  vessel  was  staoe  in  and  greatly  injured  by  falling  over ; 


(a)  4i/.4- A  77.  (b)  IS.tB.  888. 

(e)  5B.iA.  225.  ((f)  1  B,^  C..S19. 
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18S2.  and  I  should  feel  a  difficulty  in  saying,  that  the  decision 
Zl  ■  of  that  case  would  have  been  riffht  if  that  circumstance 
agahui  had  not  occurred ;  I  can  hardly  think  the  vessel  would 
have  been  considered  as  stranded,  if  she  had  fallen  over 
•in  a  tide-harbour,  where  she  took  the  ground  in  the 
ordinary  course,  and  had  sustained  no  damage  at  all. 

For  these  reasons,  I  think  that  the  judgment  of  the 
Court  ought  to  be  for  the  defendant. 

LiTTLEDALt:  J.  I  was  One  of  the  Judges  who  held, 
in  the  case  of  Bishop  v.  Pentland  (a),  that  what  occurred 
there  amounted  to  a  stranding.  Upon  further  consi- 
deration, I  continue  of  the  opinion  that  I  then  enter<« 
tained,  and  that  being  so,  I  think  it  unnecessary  to  give 
any  additional  reasons  in  favour  of  that  opinion.  And 
then,  the  only  question  with  me  is,  whether  the  circum- 
stances of  this  case  are  so  far  similar  to  what  occurred 
in  that  as  to  warrant  the  same  judgment 

In  the  present  case,  the  vessel  arrived  in  Htdl  harbour 
{which  is  a  tide-harbour)  on  the  29th  of  Juney  and  was, 
at  high  water,  moored  alongside  the  quay.  In  order  to 
avoid  grounding  on  a  bank  at  low  water,  she  was,  at  the 
time  of  the  tide  falling,  hauled  off  from  the  quay  by  a 
rope  carried  out  from  her  head  to  the  opposite  side  of 
the  harbour,  and  there  fastened  to  a  post  and  hove  tight, 
the  stern  of  the  vessel  remaining  moored  by  a  rope 
fiistened  to  the  quay.  This  was  her  situation  on  the 
evening  of  the  27th  of  June  1829 ;  she  was  therefore  then 
safely  moored  in  a  place  where,  in  the  ordinary  course 
of  her  proceeding,  she  was  intended  to  be.  On  the 
morning  of  the  28th,  the  tide  having  fallen,  the  ship 

had 
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had  chaoged  her  position,  and  was  foDnd  nearer  tke       199H, 
quayi  with  her  forefoot  on  the  bank.    This  arose  from       "^ — ^- 
the  rope  (which  was  fiutened  to  the  opposite  side  of  the      jigahui' 
harbour)  having  stretched,  and  the  wind,  at  the  same 
time  blowing  towards  the  bank,  causing  a  strain  on  the 
n^)e.    She  then  grounded  in  a  place  where^  in  the  or- 
dinary course  of  proceedings  she  was  not  meant  to  be^ 
and  she  came  to  the  ground  by  a  peril  of  the  sea,  and  , 
by  such  grounding  received  some  temporary  damage* 
In  BMcp  V.  PerUland  (a)  the  vessel  was  moored  along- 
side the  quay,  where  ships  of  her  burthen  and  build 
coming  into  Peel  harbour  usually  were  moored.     She 
was  therefore  in  a  place  where,  in  the  ordinary  course 
of  her  proceeding,  she  was  meant  to  be.    It  was  neces-  . 
saiy,  however,  to  lash  her,  by  tackle  fastened  to  the 
mast,  to  posts  upon  the  pier,  to  prevent  her  falling  over  . 
on  the  tide  leaving  her.    The  state  of  the  harbour  where 
the  vessel  lay  would  have  had  no  effect  upon  her  if  she 
had  been  properly  lashed,  and  she  would  have  sustained 
no  damage  in  the  harbour  if  the  rope  had  not  given  , 
way;  which  rope  had  been  used  contrary  to  the  opinion 
of  a  person  who  had  acted  as  pilot    When  the  tide  was 
out,  the  tackle  by  which  she  was  lashed  broke^  and  sbe 
fell  over  upon  her  side,  by  which  she  was  stove  in  and 
greatly  injured.     But  for  the  breaking  of  the  tacUe  the 
ship  would  have  remained  in  the  same  situation  that 
ships  usually  are  in  Peel  Harbour  during  ebb.    In  that 
case  also  the  vessel  came  to  the  ground  in  a  place 
where,  in  the  ordinaiy  course  of  proceedings  she  was 
not  meant  to  be,  and  came  there  by  a  peril  of  the  sea, 
and  by  the  grounding  received  damage.    In  both  cases 

(a)  7B.f  C.S19. 

Vos..  III.  D  the 
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1B300  die  damage  arose  from  a  rope^  iii  the  one  instance 
breaking,  in  the  other^  stretching.     In  that  case,  it  is 

9gmH  true,  the  vessel  fell  over  on  her  side^  whereas  in  this, 
she  grounded  without  falling  over;  in  that  case,  too, 
she  was  materially  injured ;  whereas  here  she  was  only 
injured  for  a  few  hours,  and  not  permanently:  but 
these  differences  do  not  appear  to  me  to  be  of  such 
importance  as  to  warrant  a  different  judgment  On 
the  whole,  therefore,  I  think  that  the  case  ought  to  be 
governed  by  the  decision  in  Bishop  v.  Pentland,  and, 
ODDsequently,  that  there  was  a  stranding,  which  entitles 
the  plaintiffs  to  recover. 

Lord  Tehterden  C.  J.  Several  of  the  cases  hitherto 
decided  on  this  subject  are,  as  to  their  facts,  very  near 
to  each  other,  and  not  easily  distinguishable.  But  it 
appears  to  me  that  a  general  principle  and  rule  of  law, 
may,  although  perhaps  not  explicitly  laid  down  in  any  of 
them,  be  fairly  collected  from  the  greater  number.  And 
that  rule  I  conceive  to  be  this :  where  a  vessel  takes  the 
ground  in  the  ordinary  and  usual  course  of  navigation 
and  management  in  a  tide  river  or  harbour,  upon  the 
ebbing  of  the  tide,  or  from  natural  deficiency  of  water,  so 
thatshe  may  float  again  upon  the  flow  of  tide  or  increase  of 
water,  such  an  event  shall  not  be  considered  a  stranding 
within  the  sense  of  tlie  memorandum.  But  where  the 
ground  is  taken  under  any  extraordinary  circumstances 
of  time  or  place,  by  reason  of  some  unusual  or  accidental 
occurrence,  such  an  event  shall  be  considered  a  strand* 
ingk  within  the  meaning  of  the  memorandum.  Accord'- 
ing  to  the  construction  that  has  been  long  put  upon  the 
memorandum,  the  words  **  unless  general,  or  the  ship 
be  stranded,"  are  to  be  considered  as  an  exception  out 

of 
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of  the  exception  as  to  the  amount  of  an  average  or  par-  18^9. 
tial  loss,  provided  for  by  the  memoranduin,  and«  conse*  '■*■■ 
quentlj,  to  leave  the  matter  at  large  according  to  the  con*  ^apthiM 
tents  of  the  policy ;  and  as  every  average  loss  becomes  a 
charge  upon  the  underwriters  where  a  stranding  has  taken 
place,  whether  the  loss  has  been  in  reality  occasioned  by 
the  stranding  or  no,  the  true  and  legal  sense  of  the  word 
"  stranding,"  is  a  matter  of  great  importance  in  policies 
upon  goods.  In  policies  on  ship,  the  memorandum  is 
not  found.  In  such  policies  the  inquiry  is,  whether  a 
loss  arose  by  perils  of  the  sea,  and  the  question  is  cod* 
sequently  unfettered  by  any  technical  phrase.  Upon  die 
&cts  of  this  case^  it  appears  to  me  that  the  event  which 
happened  to  this  ship  is  within  the  second  branch  of  the 
rule  as  above  proposed.  If  the  rope  had  not  slackened, 
and  the  wind  had  not  been  in  such  a  direction  as  it  was, 
the  vessel  would  have  remained  safe  during  the  night; 
for  although  raised  by  tlie  influx  of  the  tide,  she  would 
at  its  ebb  have  grounded  again  on  the  soft  and  even 
bottom  over  which  she  had  been  placed.  The  events 
that  occurred,  unusual  and  accidental  in  themselves, 
caused  the  vessel  to  quit  that  station,  and  go  in  part  to 
another,  where,  upon  the  ebbing  of  the  tide^  her  fore- 
part rested  on  a  stony  bank,  $o  as  to  be  above  her  re- 
maining part,  and  to  cause  the  straining  by  which  the 
cargo  was  injured  from  the  influx  of  water  through  the 
opming  of  the  planks. 

I  should  observe  that  my  judgment  in  this  case  is  not 
founded  upon  the  fact  of  injury  to  the  cargo,  or  of  the 
want  of  injury  to  the  ship;  I  do  not  consider  either  of 
those  circumstances  as  being  properly  an  ingredient  in 
the  question. 

The  role  as  proposed  will  probably  be  found  con- 
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IBM*       sistent  with  the  cases  quoted  at  the  bar,  and  which  it  is 
"         not  necessary  for  me  to  repeat    I  will  only  observe, 

agautti  that  the  facts  of  the  case  of  Bishop  v.  PenHand  {a)  can- 
not, in  my  opinion,  be  distinguished  in  effect  from  those 
of  the  present  case :  it  is  the  last  decision  on  the  sub- 
ject It  cannot  be  decided  that  this  is  not  a  case  of 
stranding^  without  over-ruling  that  decision.  The  rule 
as  proposed  upholds  the  judgment  in  that  case :  and  for 
the  reasons  given  I  think  this  is  a  case  of  stranding; 
and  the  verdict  must  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(o)  TB.iC.  219. 


Harrison  against  Courtauld. 
s.  accepted  a    nPHE  Master  of  the  Rolls  sent  the  following  case  for 

bUlfortbe  ^      .  .   .  ^  ..    ^ 

acoommodatioii         the  opmion  of  tbis  Court :  — 
dn««r,  who  On  the  26tb  of  December  1826,  Harrison  accepted  a 

ll^l^ty  foT  biU  of  exchange  of  that  date  for  2d8^,  drawn  upon  him 
l^^^^  by  and  payable  to  the  order  of  Stephen  Beuzeville,  at 
became  bank-    ^^^  months  after  date.     Harrison  accepted  the  bill  for 

nipt.    The  id-  ^ 

donee  enteied    the  drawer's  accommodation.    Beuxeville  afterwards  in- 

into  an  agree- 
ment with  the    dorsed  and  delivered  it  to  Courtauld  as  a  collateral  secu- 

aangneesy  for 

purcbanng  part  rity  for  a  debt  of  2000/.,  which  was  the  balance  due 

rupt's  property,  upon  certain  transactions  between  them  relative  to  the 

anang^mmit  manufacturing  of  silk.     Courtatdd  did  not  then  know 

whl^be^^  Um*  ^^  ^®  ^^^^  ^^  acc^ted  for  accommodation ;  but  be 

indonee^  had  ^^g  informed  of  it  by  BeuxeviUe  before  enterinir  into  the 

upon  the  estate ;  ^  ^ 

and  be  afVer- 

wards  gave  them  a  release  of  all  demanda,  no  mention  bang  made,  during  this  transaction, 

of  the  bill,  which  had  been  dishonoored.     He  knew  at  the  time  of  the  agreement,  but  vpc 

wiicn  be  took  the  bill,  that  it  was  accepted  for  accommodation : 

Hekl,  that  notwithitanding  the  above  reieawi  the  acceptor  waa  itill  liable  at  the  suit  of 
tkeiodorace. 

agreement 
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agreement  JKext  mendon/edi  The  billf  when  dae,  was  IftSfi* 
dishonoured*  BeuzedUe  afterwards  became  bankrupt;  -^— - 
and  in  October  1827,  an  agreement  was  executed  be-  ng/nnu 
tween  his  assignees  (with  the  assent  of  the  creditors) 
and  Courtauld^  whereby  the  assignees  agreed  to  sell  a 
certain  mill  and  premises,  lately  occupied  by  Beuzeoille^ 
to  Courteuld  for  j,500/.,  and  to  procure  him  a  surrender 
thereof  on  his  paying  the  price ;  and  he  promised  to  re- 
linquish all  claims  which  he  had  on  certain  goods  upon 
the  premises,  on  being  paid  a  sum  of  261/.  due  to  him 
for  his  work  bestowed  on  the  said  goods.  He  further 
engaged,  on  performance  of  this  agreement  by  the 
assignees,  to  execute  a  release  to  them  and  to  the  bank- 
rupt's estate  of  the  said  debt  of  2000/.,  which  constituted 
the  whole  of  his  demand  on  the  estate  except  his  claim  on 
the  goods  before  mentioned  for  261/.  A  release  of  the 
2000/*  and  of  all  suits,  causes  of  action,  and  demands,  was 
accordingly  executed  in  Menrch  lS2Sf  by  Courtauldy  who 
afterwards  received  a  counter-releiise  from  the  assignees. 
In  none  of  these  documents  was  any  mention  made  of 
the  bill  of  exchange.  In  Hilary  term  1828,  Couriauld . 
brought  an  action  against  Harrison  upon  his  acceptance. 
The  question  for  the  opinion  of  this  Court  was,  Whis- 
ther  Couriauld  was  entitled  to  recover  from  Harrison 
«pon  the  bill?  The  case  was  argued  in  Miciaelmas 
lenn  cry 

«  I 

HiW  f6t-  the  defendant  in  equity.  Couriauld  is  en- 
M^ko  reedier  on  this  acceptance.  The  present  case 
a|^|ieltffft  10  have  been  sent  for  the  purpose  of  ascertain- 
ing whether  Fentum  v.  Pocock{a)  and  Carstairs  v, 
B/oUeskmip)   are  still  considered  law  by  this   court. 


-   *       • 


(a)  5  TamiL  192«  {h)  Ibid.  551. 

D  S  Now, 


38  CASES  IN  HILARY  TERM 


H*mmitox 

CoVVtAULDt 


1892*       Now»  there  is  no  authority  for  saying,  that  where  an 
accommodation  bill  has  been  indorsed  for  value  to  a 
party  who  received  it  without  knowing  that  the  accept 
tance  was  for  accommodation,  the  acceptor  can  be  dis- 
charged as  to  such  indorsee  by  any  thing  passing 
between  the  indorsee  and  the  drawer.     I^  indeed,  the 
indorsee  knew  the  circumstances  of  the  bill  when  he 
received  it,  some  question  might,  perhaps,  be  raised  on 
the  other  side,  whether  laxton  v.  Peat  (a)  was  not  still 
an  authority  for  considering  the  acceptor  in  the  light  of 
a  surety,  who  would  be  discharged  by  releasing  the 
drawer*    But  that  point  does  not  arise  here ;  nor  did  it 
necessarily  arise  in  Fenium  v.  Pocock :  and  an  acceptor, 
considered  as  the  principal  party,   can  only  be  dis- 
charged by  express  agreement  between  him  and  the 
holder.     In  Carsiairs  v.  RoUesion  (b)  the  indorsees  of  a 
note  given  to  the  payee  without  consideration,  released 
the  latter  from  the  note  and  from  the  debt;  yet  the 
Court  of  Common  Pleas  considered  the  maker  liable  to 
the  indorsees.    That  case  is  in  point.    It  is  evident  here 
that  the  value  of  the  bill  was  not  included  in  the  agree- 
ment on  the  part  of  the  assignees ;  nor  do  they  stipulate 
for  its  being  given  up.     Cowrtatdd  could  have  no  reason 
for  discharging  the  solvent  acceptor.     The  agreement 
was  only  prospective :  the  acts  which  were  to  be  done 
on  both  sides  before  the  releases  were  completed  might 
never  be  performed ;  and,  in  fact,  had  not  been  done  at 
the  time  when  this  suit  was  commenced.     In  Farquhar 
V.  Southty  (c),  and  in  Nichok  v.  Norris  {d\  decided  in 
this  court  last  Easter  term,  Fenium  v.  Pocock  {e)  was 
recognized  as  an  authority.    Some  doubt,  indeed,  ap- 

(a)  8  CampK  185.  (b)  5  TaHni.  551. 

(c)  iM.^M.li*  (d)  See  the  end  of  Uie  pretent  case. 

(e)  5  TaunL  192.    ' 

pears 
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pears  to  be  thrown  upon  it  by  the  judgment  of  Lord  18S2* 
Eldon  in  The  Bank  of  Ireland  v.  Beresfbrd  (a) ;  but  tluit 
learned  judge  seems  to  have  been  misinformed  as  to  the 
facts  in  Fentum  v.  Pocock^  and  to  have  supposed  that 
it  was  there  known  to  all  parties,  when  the  holder  took 
the  bill,  that  the  acceptance  was  given  for  acoommo-* 
dation :  and  he  compluns  that  the  Court  of  Chancery 
has  been  misled  as  to  the  opinion  of  the  common  law 
courts  on  cases  of  this  kind*  At  all  events  the  case 
then  before  Lord  Bldon  had  circumstances  of  its  own  to 
warrant  the  conclusions  come  to  by  him,  independently 
of  any  opinion  he  might  entertain  as  to  "Eentum  v* 
Pocock. 

Jdolphiis  contrci.  Lord  EllenborougVs  decision  in 
Laxtcn  v.  Peat  (i)  was]  certainly  disapproved  of  by  the 
Court  of  Common  Pleas  in  Fentum  v.  Pocodcg  but 
their  dissent  must  be  taken  as  qualified  by  the  observ 
ation  of  Sir  James  Mansfield^  that  in  the  last  mentioned 
case  the  holder  did  not  know,  when  he  took  the  bill| 
that  it  was  accepted  for  accommodation;  whereas,  in 
Laxton  v.  Peat^  that  fact  was  known  to  the  indorsee  at 
the  time  of  the  indorsement  Here,  also,  it  was  con- 
fessedly known  to  Cotirtatddj  before  he  executed  his 
agreement  with  Beuzevill^s  assignees,  that  Harrison  had 
not  received  value  for  his  acceptance.  In  this  case  the 
accommodation  bill  (payable  at  three  months)  had  been 
more  than  a  year  in  the  hands  of  the  indorsee  before  he 
sued  upon  it.  He  made  no  mention  of  it  to  the  ac- 
ceptor till  the  drawer  had  become  bankrupt  The  whole 
course  of  his  conduct  had  shewn,  almost  as  strongly 

(a)  6  Dow.  235*  (h)  2  Campiu  185« 

D  4f  as 
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1882.  as  could  be  done  bj  express  agreement,  an  understand- 
ing that  this  bill  was  not  to  be  pot  in  force.  Then,  if 
thb  be  so,  the  opinion  of  Lord  EldoHj  intimated  in  The 
Batik  of  Ireland  v.  Bere^ord  (a),  and  expressed  more 
strongly  in  the  subsequent  case  of  Ex  parte  Glendin^ 
ning{b\  is  an  authority  for  saying,  that  where  such  in- 
dulgence is  granted  to  the  drawer  of  a  bill,  the  acceptor, 
as  his  surety,  is  discharged.  It  is  suggested  that  Lord 
EUbn  might  have  been  misled  as  to  a  case  at  common 
law ;  but  it  will  be  remembered  that  he  himself  bad  been 
a  common  law  judge.  ^Lord  Tenterden  C.  J.  And  a 
very  great  one.]  The  agreement  of  October  1827  ap- 
pears to  have  been  intended  as  a  general  setdement 
and  satisfaction  of  demands  among  these  parties :  at 
any  rate  it  must  operate  so  as  to  Harrison* 

Hill  in  reply.  In  answer  to  Ex  parte  Glendinning  (&), 
it  is  sufficient  to  say,  that  the  holder  in  that  case  knew, 
when  he  received  the  bill,  that  it  was  accepted  for  ac- 
commodation. If,  therefore,  the  distinction  drawn  from 
that  circumstance  in  favour  of  Laxton  v.  Peat{c)  be 
available,  it  distinguishes  Ex  parte  Glendinning  from 
the  present  case.  Here  the  holder  did  not  know,  when 
he  took  the  bill,  the  circumstances  of  the  acceptance. 
He^  therefore,  had  a  right  to  look  upon  Harrison  as  an 
acceptor  for  value,  whose  liability  could  only  be  dis- 
charged by  express  agreement. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent. 
This  case  has  been  argued  before  us  by  counsel,  and 
we  a^e  of  opinion,  that  under  the  circumstances  above 

(a)  6  Dow,  2S34  (b)  1  Buek*t  Ctuet  in  Bankmplcyt  517. 

(c)  S  Campb.  185. 

Stated, 
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stated,  the  defendant  is  entitled  to  recover  from  the  19S2. 

plaintiff  upon  the  said  bill  of  exchange.  — - 

1 ENTERDEN.  ffi?^ 


J.  Parke«  .  k 

W.  E.  Taunton.  , 
J.  Fatteson. 
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NICHOLS  and  Another  against  NORMS.  ^ISI't, 

1831. 
ASSUMPSIT  on  n  promissory  note  for  502.,  made  by  the  defendant^  ^.  gave  a  pro- 
jKiie6ih,  18S6y  payable  to  Robert  Johnston  the  younger,  and  indorsed  by  missory  note, 
him  to  the  plaintiffs.     Pica,  the  general  Issue.     At  the  trial  befofe  LoM  |^  ^^j^  J^ 
TmUrdoi  C.  J.«  at  the  sittings  in  Lontkm  afUr  ffiUry  term  1830,  it  ap-  had  receired  do 
peered  that  Jokntton  baring  requested  the  plaintiffs  to  supply  him  with  coosideration), 
coaby  they  refuted  to  do  so  unless  he  would  give  them  security  for  502.   Mods  to  besold 
He  accordingly  induced  the  defendant,  who  was  his  fsther'iii-laWf  to  dittw  to  B,  on  credit; 
the  nctein  question,  and  indorsed  and  delivered  it  to  the  plaintiffs,  baring  ^^  ^'  iD<loned 
told  them  that  his  father-in-law  would  be  security :  and  about  a  week  ^^  creditors 
mflerwards,  he  executed  a  bill  df  sale  to  the  defeodsnt,  to  secure  him  against  JS»  afterwards 

hk  iMbiUty  io  respect  of  the  note.     The  bill  of  sale  neter  produced  any  »«cuted  a  deed 

of  composition 
thing  to  the  defendant.    In  1829  Johnston,  being  indebted  to  the  plaintiff's  ^^^  them* 

to  the  amount  of  more  than  10002.,  executed  a  deed  of  composition  with  ditors,  by  which 

Ihem,  by  which  they  agreed  to  accept  a  certain  sum  in  discharge  of  their  ^^  undertook  to 

Z7  /        A       A        II      -.  A'         u       Au-n  .  A\a  peyhisdebtto 

whole  demand.     A  small  part  was  paid  in  cash,  and  bills  and  notes  given  (jj^g,  ^y  jogigj. 

for  the  rest.     It  was  stipulated  in  the  deed  that,  as  the  plaintiff's  held  ments,  and  it 

several  steuritiesfor  their  demands  on  Johnston,  they  should  not  be  de-  T"  5|^"Jf^| . 

barred  from  suing  on  them  by  the  armngement  then  making  ^  and,  lor-  ^^  be  pre- 

ther,  that  if  the  bills  and  notes  were  not  paid  as  they  successively  became  vented  by  that 

doe,  the  deed  should  be  of  no  effect,  and  the  original  debt  remain  in  force.  >n^g«m«nt 

The  deed  contained  a  geneml  release,  subject  to  these  conditions.     Some  „,.  securkies 

of  the  notca  were  paid,  but  one  was  not  met  when  due^,  snd  Johnston  which  they  held, 

shortly  afterwards  became  bankrupt.     At  the  trial  it  was  contended  that  ^  *^H  ^^  *°y 

the  plaintiffs,  by  entering  into  the  deed  of  composition,  had  lost  their  re-  |q_  ij^^  in^- 

medy  against  the  defendant.     A  verdict  was  found  for  the  plaintiffs,  but  ments  the  deed 

leave  given  to  move  to  enter  a  nonsuit.  ^}^^  !>«  ▼oW : 

*  Held,  thut 

thedehiy 

.  CampM  now  moved  accordingly.     The  defendant  was  only  a  surety,  granted  to  B» 

and  was  discharged  when  the  creditors  compounded  with  the  principal.  ^       J^?'**' 

If  ttis  be  not  so,  the  surety  u  much  injured  by  the  transaction,  for  if  the  discharge  A^ 

creditors  had  enforced  their  demand  in  the  regular  course,  and  the  surety 

had,  in  consequence,  been  obliged  to  pay  the  amount  of  this  note,  he 

might 
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might  immcdifttely  Iwve  taken  his  remcdj  against  the  principal,  but  the 
effect  of  this  deed  is  to  tie  up  his  hands  for  a  length  of  time,  after  whidi 
it  may  be  impossible  for  him  to  indemnify  himself.  [Lord  Tenterden  C.  J. 
Whateter  was  paid  under  the  deed  of  composition  was  for  his  benefit  pro 
tasto.  PmriceJ*  How  is  this  case  distinguishable  from  Ftntum  t. 
Pocock  (5  TttUfU.  192.)  and  Carstairt  t.  RoUetton  (5  Taunt.  551.)  ?]  Those 
cases  were  under  consideration  in  Price  t.  Edmondt  (10  J?.  {■  C  578.), 
and  the  Court  there  did  not  act  upon  their  authority,  but  rested  its  judg- 
ment  upon  a  different  ground.  Lord  Eldon  appean  on  one  or  two 
occasioos  to  have  inclined  in  fatour  of  the  decision  in  Ijtxion  ▼•  iVtif 
{iCampb,  185.)  against  that  in  FerUum  ▼.  Pocock* 


Lord  TixTEEDiM  C.  J.  Deeds  of  this  kind  are  very  oommony  and  it 
is  very  usual  to  insert  clauses  like  the  present,  reserving  the  remedy 
against  sureties.  If  we  were  to  hold  that,  notwithstanding  such  a  pro- 
viso, the  liability  of  a  person  in  the  situation  of  this  defendant  was  gone, 
it  might  prerent  such  deeds  from  being  entered  into»  which  would  often 
be  against  the  interests  of  all  parties.  In  other  respects  I  think  there  is 
no  material  difference  between  this  case  and  Fentum  t.  Pocock. 

LiTTUDtALB  J.  Independently  of  the  doctrine  in  Fentum  t.  Pocock, 
the  special  proviso  here  takes  the  case  out  of  the  common  rule  as  to  the 
discbarge  of  sureties  by  giving  time  to  the  principal ;  for,  in  this  case 
the  plaintiffi  might  have  proceeded  against  the  surety  at  any  time,  even 
though  the  instalments  had  been  regularly  paid;  and  he,  in  that  event, 
might  have  taken  his  remedy  against  the  defendant. 


Pa  an  J.  I  am  of  opinion  that  Fentum  v.  Pocock  is  sound  law,  and 
that  the  present  case  falls  within  its  authority;  independently  of  which, 
there  is  an  answer  to  the  present  objection,  in  the  proviso  which  reserves 
a  power  of  enforcing  the  securities  at  any  time. 

Pattuom  J.  Thomas  v.  Courtney  (1  J?.  {■  ^.  1.)  is  an  authority  to 
shew  that  the  securities  in  this  case  could  not  be  affected  by  the  deed  of 
composition* 

Rule  refused. 

(See,  as  to  the  effect  of  a  special  reservation  of  securities^  £x  parte 
Clendmning,  1  Puck,  517.,  which  agrees  with  the  present  case*) 
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WiLLcocK  against  Windsor  and  Others  (a). 

'T'RESPASS  for  breaking  and  entering  the  PlaintiflTs  A  custom  in  a 
dwelling-house  and  yard  in  the  parish  of  St.  James^  i^^u^t^^ 
Oerkewwell^  and  breaking,  bruising,   perforating   and  SSl^rmeiu 
destroying  divers  pots  of  the  plaintiff  there  found,  &c.  ^^  ^^^^  ^y 
Pleas,  first,  the  general  issue ;  secondly,  that  the  de-  ^^^*  ^  lawful, 
fendant,  Windsor^  was  the  bailiff  of  a  prescriptive  court  justiflcation 
leet  holden  in  and  for  the  manor  of  Clerkenwellj  other-  rach  custom,  it 
wise  called  St.  Johr/Sj  Clerkenxvettj  on  Ascension  Iky  in  say^ftbe 
every  year;  that  the  other  defendants,  being  inhabitants  S^i^  Je'* 
of  the  manor  and  suitors  of  the  court,  were,  at  the  said  ^iSJ^t''^i/*'r' 
court,  holden  on  Ascension  Day^  the  28th  of  May  1829,  »°««*>*^«hcy 
sworn  as  a  jury  for  the  manor  to  enquire  and  make  true     ^  court-leet 

holden  on  the 

presentment  of  all  such  matters  and  thing^i  as  should  ssth  of  ^pri^ 
be  given  them  in  charge,  or  appear  to  be  tlie  object  of  after  the  jury 
their  enquiry,  and  particularly  according.to  the  custom  £„,  uu  theTsth 
of  the  said  manor  from  time  immemorial,  to  examine  wh^^daywaj 
weights  and  measures,  and  see  they  were  just  and  ac-  **^?°  **™  ^ 

o  '  •'  J  make  their  pr 

cording  to  the  legal  standards  in  that  behalf;  and  for  «Bntmente: 

°  ®  ^  ^  ^  Held,  that  an 

the  purpose  of  making  such  enquiry  and  ex'iimination,  adjournment  of 

1  •  1  1  1     L  ^^^  duration 

the  said  court  was  then  and  there,  according  to  the  (which  was  ad< 
usage  and  custom  of  the  said  manor,  adjouirned :  and  according  to 
the  said  jurors,  so  sworn  as  aforesaid,  had  a  day  given  the  muior^)^ 
them  to  bring  in  their  presentments  until  the  15th  of  ]^y^'JJ^^ 
Decerkber  in  the  said  year  18£9 :   and  it  was  averred  ■**'•• 
that  there  was  and  had  been  within  the  manor  from 
time  immemorial  an  ancient  and  laudable  custom,  viz., 

(a)  This  and  the  following  case  were  decided  in  Michaelmat  term,  bul 
eoold  not  be  inserted  in  their  proper  place. 

«  That 


was 
to 
pre- 
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1839.        ^*  That  the  jurors  of  the  jury  of  the  said  court  leet  to 
^  the  number  of  twelve  or  more,  for  the  time  being,  after 

WiLLCOCK  ^  " 

agamai  they  Were  and  are  so  sworn  as  aforesaid,  and  during  the 
adjournment  of  the  said  court,  from  time  whereof^  &c., 
have  entered,  and  have  been  used  and  accustomed  to 
enter,  and  of  right  ought,  &c«,  and  still  of  right  ought, 
&&,  with  or  without  the  bailiff  of  the  said  manor  for 
the  time  being,  into  any  dwelling-house  with  the  ap* 
purtenances  of  and  belonging  to  any  person  being  an 
inhabitant  and  resiant  within  the  said  manor,  and  sell- 
ing goods  there  by  weights  and  measures,  and  having 
weights  or  measures  in  his  custody  therein  used  and  to 
be  used  by  him  in  and  for  the  sale  of  goods  within  the 
said  manor,  at  seasonable  times  in  the  day  time  by  the 
outer  door  or  doors  of  such  dwelling-house^  with  the 
appurtenances,  the  same  being  respectively  open,  for  the 
purpose  of  searching  for  and  examining,  and  to  search 
for  and  examine  such  weights  or  measures,  and  to  see 
that  they  vere  and  are  just,  and  according  to  the  legal 
standards  in  that  behalf;  and  if  upon  such  examination 
any  of  the  said  weights  or  measures  have  been  or  shall 
be  found  by  the  said  jurors  to  be  false,  deceitful,  or 
deficient,  and  not  according  to  the  legal  standards 
in  that  behalf,  then  the  said  jurors  for  all  the  time 
aforesaid  have  broken  and  destroyed,  and  have  used 
and  been  accustomed  to  break  and  destroy,  and  of 
right  ought,  &c.  and  still  of  right  ought,  &c.  such 
last-mentioned  weights  or  measures  so  being  falser 
deceitfiil,  or  deficient,  to  prevent  the  same  from  being 
afterwards  fraudulenUy,  deceitfully,  and  unlawfully 
used  within  the  said  manor."  The  plea  then  stated, 
that  before  and  at  the  time  when,  &a  the  plaintiff 
was  a  resiant  within  the  manor,  and  carried  on  the 

business 
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business  of  an  alehoase-keeper  there,  in  the  said  dwell-  ]  832. 
ioff-house  and  yard :  that  the  pots  mentioned  in  the  de-  — — — 
daration  were  measures  used  by  him  in  the  sale  of  beer  ^^i"^*^ 
and  ale  there;  that  Windsor^  being  bailiff  of  the  manor, 
and  the  other  defendants  being  the  leet  jury,  in  the  exe- 
cution of  their  duty,  during  the  said  adjournment,  entered 
into  the  said  dwelling-bouse  at  a  seasonable  time  by  the 
outer  doors,  which  were  then  open,  to  search  for  and 
examine  measures,  and  did  examine  the  measures  in 
question,  (they  not  having  been  previously  examined  by 
the  defendants,)  and  upon  such  examination  the  said 
jurors  did  find  that  the  same  were  false,  deceitful,  de- 
ficient, and  less  than  the  legal  standard ;  wherefore  the 
said  jurors,  according  to  the  custom,  broke  and  destroyed 
them  to  prevent  their  being  afterwards  fraudulently  used 
within  the  manor,  as  they  the  defendants  lawfully  might, 
&C. ;  and  they  traversed  being  guilty  in  any  place  out 
of  the  manor.  There  were  other  pleas,  setting  up  a 
similar  justification.  The  plaintiff  demurred  generally 
to  the  special  pleas.  The  defendants  joined  in  de- 
murrer. 

This  case  was  argued  in  last  7Wni/y  term  by  Plait  in 
support  of  the  demurrer,  who  contended,  that  a  custom 
to  break  deficient  measures  could  not  be  valid,  inasmuch 
tu  the  duty  of  the  jury  was  only  to  examine  and  present, 
and  by  breaking  the  vessels  they  destroyed  that  which 
ought  regularly  to  be  .the  evidence  ibr  or  against  their 
presentment;  that  it  did  not  appear  on  these  pleadings 
that  the  measures  were,  but  only  that  they  were  found 
by  the  jury  to  be^  defective ;  and,  lastly,  that  tlie  ad- 
journment stated  in  the  pleadings  was  unreasonable,  and 
ooold  not  be  grounded  on  valid  custom.  D*  Pollock 
argued  in  support  of  the  pleas.  The  principal  argu- 
ments 
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1882.       ments  used  and  authorities  cited  are  so  ftilly  observed 
"        upon  in  the  judgment,  that  it  is  unnecessary  to  state 

WitXXJOCK  ^        o 

agidna       them  separately. 

Cur.  adv.  vuU. 

Lord  Tenterden  C.  J.  in  Michaelmas  term,  delivered 
the  judgment  of  the  Court  as  follows:  — 

The  demurrer  in  this  case  is  founded  on  two  objeo« 
tions  to  the  several  pleas,  the  one  to  the  custom  set 
forth  (which  his  Lordship  read  as  stated  in  the  plead- 
ings) ;  the  other  to  the  adjournment  of  the  court,  and 
the  time  given  to  the  jury  to  bring  in  their  present- 
ments, until  the  15th  day  oi  December  1829,  which  was 
said  to  be  an  unreasonable  length  of  time  on  the  face  of 
the  plea,  the  court  having  been  holden  on  the  28th  day 
of  May  in  the  same  year.  The  objection  to  the  custom 
was  principally  founded  on  the  case  of  Moore  v.  Wick^ 
ers  (a).  In  that  case,  which  was  an  action  of  debt  in  the 
oourt-leet  of  the  manor  of  Stepney f  to  recover  the  amount 
of  an  amerciament  affeered,  the  plaintiff  declared  that  he 
was  lord  of  the  manor,  and  prescribed  for  a  court-leet,  and 
set  out  a  custom  that  the  jurors  sworn  and  charged  at  any 
such  leet  to  present  have  presented,  and  used  at  such  leet 
to  present,  after  their  being  sworn,  all  such  things  as  have 
been  before  or  after  tlieir  being  sworn  presentable,  and 
that  such  jury  had  been  used  to  be  adjourned,  &c.  The 
plaintiff  further  declared  that  the  defendant  was  a  cheese- 
monger within  the  jurbdiction,  and  obstructed  the  jurors, 
then  in  the  execution  of  their  duty,  from  entering  into 
his  shop  and  trying  his  weights  and  balances ;  that  the 
jury  at  a  subsequent  court  presented  this  obstruction, 

(o)  Andr.  47.  191. 

where- 
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wbeveapoa  liie  def^dant  was  ameroed,  and  the  amercio^        1883* 
ment  affeered  to  4i.  19^.     There  was  a  verdict  for  the  - 

plaintiff,  and  a  writ  of  error  brought,  wherein  several  agamu 
errors  were  assigned ;  of  which  the  second  was,  that  the 
presentment  was  ill,  because  the  jury  have  no  authority 
to  enter  into  the  shops  of  persons  to  examine  their 
weights  and  measures ;  if  the  jury  of  a  leet  have  such 
a  power,  it  must  be  by  custom,  and  none  was  set  out 
on  that  record ;  and  if  it  was,  it  was  a  question  whe« 
ther  it  would  be  reasonable.  On  the  argument  the 
Judges  threw  out  their  several  impressions  on  the  points 
raised,  the  only  one  of  which  relating  to  the  present 
question  is  that  of  Prdbyn  J.,  who  is  reported  to  have 
said,  that  a  custom  for  the  jury  of  a  leet  to  enter  into 
houses  for  examining  weights  and  measures,  they  being 
sworn  only  to  present,  he  thought  would  not  be  good. 
But  the  case  was  adjourned,  all  the  Court  intimating  an 
opinion  that  the  proceeding  was  erroneous  in  not  setting 
out  the  time  of  the  obstruction,  and  afterwards  when 
the  case  was  stirred  again,  no  one  appearing  for  the 
defendant  in  error,  the  judgment  was  reversed,  the 
Court  saying  there  was  a  strong  objection  in  the  case, 
but  not  intimating  what  it  was.  We  do  not  consider 
that  decision  any  authority  against  the  validity  of  the 
custom  here,  because  there  no  such  custom  was  pleaded, 
and  there  was  no  judgment  of  the  Court  against  it  On 
tb<e  other  hand,  there  is  a  case  in  which  a  similar  custom 
was  adjudged  good.  In  Vaughan  v.  AUwood  and  Others  [a) 
the  custom  justified  under  was,  that  the  homage  used  to 
choose  every  year  two  surveyors  to  take  care  that  no 
unwholesome  victuals  were  sold  within  the  manor,  and 

(a)  lilforf.  203. 

that 
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18S2.        that  they  were  sworn  to  execute  dieir  oflloe  tmly  for  the 
"""^       space  of  one  year,  and  that  they  had  power  to  destroy 
againti        whatever  corrupt  Tictuals  they  found  exposed  to  sale. 
The  plea  then  stated  that  the  defendants  being  chosen 
surveyors  and  sworn  to  execute  the  oflSce  truly,  ex- 
amining the  plaintiff's  meat,  found  a  side  of  beef  corrupt 
and  unwholesome,  and  that  therefore  they  took  it  away 
and  burned  it.    North  C.  X,  it  seems,  doubted ;  but  the 
other  three  Judges  said,   **  it  is  a  good  reasonable 
custom.     It  is  to  prevent  evil,  and  laws  for  prevention 
are  better  than  laws  for  punishment.    As  for  the  great 
power  it  seems  to  allow  to  these  surveyors,  it  is  at  their 
own  peril  if  they  destroy  any  victuals  that  are  not  really 
corrupt,  for  in  an  action,  if  they  justify  by  virtue  of  the 
custom,  the  plaintiff  may  take  issue  that  the  victuals 
were  not  corrupt     But  here  the  plaintiff  has  confessed 
it  by  the  demurrer/'    We  think  the  reasons  allq|;ed  in 
support  of  that  custom  were  sound  and  good,  and  for 
the  like  reasons  we  hold  the  present  custom  to  be  valid. 
Such  customs  prevail  in  many  manors,  and  they  are  in 
our  opinion  very  useful  to  the  public,  as  affording  a 
protection  against  fraud  and  deceit.    They  are  also  re- 
cognised by  the  statute  S5  G.  3.  c.  102.  s.  6.  and  55  G.S. 
c.  43. 5.12.,  two  statutes  making  provision  for  preventing 
the  use  of  false  weights  and  measures,  and  containing  a 
proviso  that  they  shall  not  lessen  the  authority  of  per- 
sons appointed  at  a  leet  for  the  examining,  breaking, 
and  destroying  weights  or  balances,  or  measures. 

An  objection  was  taken  with  reference  to  this  part  of 
the  case,  that  the  averment  was,  not  that  the  plaintiff's 
pots  were,  in  fact,  false,  deceitful,  and  deficient,  and  not 
according  to,  but  less  than  the  I^/bI  standard,  but  only 
that  the  juiy  found  them  to  be  so ;  and  for  this  Palmer 

v.  Barfooif 
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y«  Barfbot  {a)  may  be  cited.     But  in  that  case  the  custom        1832; 
alleged  was,  that  the  inspectors  should  seize,  and  take  ^* 

WULCOCK 

as  forfeited,  the  bread  of  foreign  bakers,  if  it  should  not      jtgamu 
be  of  just  weight,  or  should  be  deceitfully  or  insuf- 
ficiently made  or  baked;  and  the  averment  was,  that 
the  defendant  found  it,  on  view  and  inspection,  to  be 
insufficiently  baked.     The  justification,  therefore,   did 
not  bring  the  case  within  the  words  of  the  custom,  and 
the  plea  was  holden  to  be  bad,  without  the  Court  throw- 
ing out  any  opinion  against  the  custom  itself,  which 
seems  to  have  been  acquiesced  in  as  good.     But  here 
the  custom  laid  and  the  justification   coincide.     The 
custom  is,  if  any  of  the  said   weights   and  measures 
shall  be  found  to  be  false,  &c.,  and  the  averment  cor- 
responds.    We  think,  also,  that  the  objection  arising 
out  of  the  adjournment  cannot  prevail.     It  is  averred 
to  have  been  made  according  to  the  usage  and  custom 
of  the  said  manor;"  and  nothing  appears  to  prove  that 
the  length  of  time  for  which  it  was  made  was  of  neces- 
sity unreasonable,  or  disproportioned  to  the  occasion.   In 
large  and  populous  manors,  such  as  this  of  Clerkenwelly  it 
would  be  impossible  for  a  jury  to  execute  this  function 
of  examining  all  weights  and  measures  within  a  day,  or 
even  within  a  short  space  of  time.     An  adjournment, 
therefore,  must  in  such  cases  be  necessary,  and  the  period 
of  it  must  be  governed  by  circumstances,  and,  in  some 
degree,  be  left  to  the  discretion  of  the  court-leet,  that 
discretion  being,  of  course,  to  be  exercised  duly  and 
subject  to  control.     The  case  of  Davidson  v.  Moscrqp  {b) 
is  very  distinguishable  from  the  present.     All  that  was 
decided  there,  was,  that  a  custom  for  the  jurors  to  be 

(a)  Lutw,  440.  (6)  2  East,  56. 
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charged  and  sworn  at  one  court,  to  enquire  and  pre- 
sent, and  to  return  such  their  presentments  at  the  then 
neai  courts  was  bad.  But  here  the  adjournment  is  of  the 
same  court ;  and  if  the  jury  present  the  plaintiff's  offence 
on  the  adjournment  day,  the  presentment  will  not  be 
made  to  another  court. 

We  are  of  opinion,  therefore,  that  there  must  be  judg- 
ment for  the  defendants. 

Judgment  for  the  defendants. 


SiMONDS  and  Another  against  Hodgson  (a). 
(Error  from  the  Common  Pleas.) 


npHIS  was  an  action  on  a  policy  of  insurance.    The 

declaration  stated  in  the  first  count  that  JV.  Adamsj 

commander  of  a  schooner  brig  called  The  Clarence^  of 


An  instrnmtot 
executed  in  a 
foreign  port 
by  the  master 
of  a  thip,  re- 
citing, that  hit 

Teuel  bound  to  Bristol^  heing  at  Copenhagen  on  the  29th  of  March  1823, 

received  con-  according  to  the  custom  of  merchants  made  his  certain 

mage,and\bat  writing  obligatory,  or  bottomry  bond,  sealed  with  his 

^^^^k  seal,  in  these  words:- 

to  defray  the 

expences  of  repairing  her,  proceeded  as  folloirs :  —  *<  I  bind  myself,  my  ship,  her  apparel, 
tackle,  &c.  as  well  as  her  freight  and  cargo,  to  pay  the  abote  sum  with  19/.  per  cent, 
bottomry  premium ;  and  I  furUier  bind  myself,  said  ship,  her  freight,  and  cargo,  to  the 
payment  of  that  sum,  with  all  charges  thereon,  in  eight  days  nfter  my  arrivat  at  the  port  of 
ZfOndong  ond  /  do  herebif  make  Uabk  the  and  veuei,  her  freight  and  cargOf  vfhether  she  do 
or  do  not  arritte  ot  the  port  of  London,  in  preference  to  all  other  debts  or  claims,  declaring 
that  this  pledge  or  bottomry  has  now,  and  must  have,  preference  to  all  other  claims  and 
charges,  until  such  principal  sum,  with  L2L  per  cent,  bottomry  premium,  and  all  charges 
are  duly  paid:" 

-  Held,  upon  error,  that  this  was  an  instrument  of  bottomry,  for  an  intention  suffi- 
ciently appeared  from  die  whole  of  it,  that  the  lender  should  take  upon  himself  the  peril 
of  the  voyage ;  that  the  words  my  arrwai,  must  be  understood  to  mean  my  thip*s  arrival; 
and  that  the  words,  **  /  make  liable  the  taid  vestelt  her  freight  and  cargo,  whether  she  do  or 
do  not  arrive  at  London  {*'  were  intended  only  to  give  the  lenders  a  claim  on  the  ship,  in 
preference  to  other  claims,  in  case  of  the  ship's  arrival  at  some  other  than  the  destined 
porty  and  not  to  provide  for  the  event  of  a  loss  of  the  ship. 


(a)  SeeSBingh.  114. 
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**  ly  the  underwritten  W.  Adams,  commander  of  the  1882. 
schooner  brig  Clarence  of  Bristol,  burthen  105  tons,  — — 
now  lying  in  the  harbour  of  Copenhagen,  having  on  my  againai 
passage  from  St.  Peterdmrgh  to  London  had  the  mis- 
fortune to  run  the  said  schooner  brig  on  shore  upon 
Fosterboure  Reef,  coast  Sweden,  where  she  received  con- 
siderable damage ;  and  being  unable  to  proceed  in  that 
state  on  her  voyage,  was  compelled  to  put  into  this  port 
to  discharge  and  repair  the  damage.  To  pay  the  charges 
and  expenses  attending  these  repairs,  unloading  and  re- 
loading and  putting  said  ship  in  a  state  to  proceed 
on  her  voyage,  &c,  I  have  borrowed  and  received 
from  Balfour,  EUah,  Rainals,  and  Co.,  of  Elsineur, 
1077L  175.  9^  sterling,  to  pay  for  the  above-mentioned 
repairs,  See.,  without  which  having  been  paid  and  done, 
the  said  schooner  brig  could  not  proceed  on  her  voyage, 
and  having  received  the  above-mentioned  sum,  which, 
with  the  due  and  ordinary  annual  rent  of  the  same  from 
the  date  hereof  to  the  term  of  payment  after  mentioned, 
/  bind  myself,  my  heirs,  administrators,  and  assigns, 
particularly  the  above-mentioned  schooner  brig,  toge- 
ther with  all  the  apparel,  tackle,  boats,  and  stores  of 
every  kind  belonging  to  the  same,  as  well  as  her  present 
freight  and  cargo,  consisting  of  tallow,  lathwood,  &c« 
thankfully  to  content  and  pay  to  Balfour,  Ellah,  Rainals, 
and  Co.  the  above-mentioned  sum,  ipith  121.  per  cent, 
bottomry  premium,  all  postages  and  reasonable  charges 
attending  recovering  the  same.  I  do  further  hereby  bind 
myself,  said  schooner  brig,  her  freight  and  cargo,  to  the 
full  and  complete  payment  of  the  said  sum,  with  all 
charges  thereon,  in  eight  days  after  my  arrival  at  the 
qfore^mentioned  port  of  London ;  and  I  do  hereby  make 
liable  the  said  vessel,  her  freight  and  cargo,  whether  she 
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18S2.       do  or  do  not  arrive  at  the  abaoe-^mentioned  port   of 
^"^       London,  in  preference  to  all  other  debts  or  claims^  de* 

SmoKM 

fl^mtf  claring  hereby  that  the  said  vessel  is  at  present  free  from 
all  incumbrances  whatsoever^  and  that  this  pledge  or 
bottomry  has  now  and  mast  have  preference  to  all  other 
claims  and  charges  in  any  shape  or  manner,  until  such 
sum  of  1077/.  I7s.  9d.  sterling,  with  12  per  cent, 
bottomry  premium,  making  together  1207^  45.  Sd* 
sterling,  with  lawful  interest,  and  all  charges,  are  duly 
paid,  or  until  the  said  Balfour,  £.,  JR.,  and  Co.,  or  their 
assigns,  have  declared  themselves  in  writing  fully  satis- 
fied with  security  given  for  such  payment.'' 

The  declaration  then  stated  that  Balfour  and  Co. 
advanced  the  money  to  W.  Adams  on  account  of  the 
plaintiffi;  and  out  of  their  monies  on  bottomry,  on  the 
conditions  above  mentioned.  That  afterwards  the  plain- 
tifis  effected  a  policy  of  insurance  with  the  defendant 
to  the  amount  of  200/.  upon  the  goods  and  mer- 
chandizes, and  also  upon  the  ship  Clarence^  at  and  from 
Elsineur  to  London,  which  policy  was  in  the  usual  form ; 
and  it  was  thereby  declared  that  *^  the  said  ship,  &c. 
goods  and  merchandizes,  &c.  for  so  much  as  con- 
cerned the  assured  by  agreement  between  the  assured 
and  assurers  in  that  policy  were  and  should  be  valued 
at  /.  on  bottomry,  free  from  average,  and  without 
benefit  of  salvage."  The  declaration  averred  that  the 
ship  in  the  policy  mentioned,  and  the  200/.  insured, 
were  the  ship  and  part  of  the  1207/.  45.  Sd.  mentioned 
In  the  bond,  and  the  bottomry  in  the  policy  was  also 
the  same  bottomry  as  in  the  bond.  That  the  ship 
sailed  on  her  voyage,  and  that  the  plaintiffs  were 
interested  in  the  said  bottomry  to  the  full  amount  in- 
sured; that  the  ship,  cargo,  and  freight,  were  lost  by 

the 
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the  perils  of  the  sea,  and  did  not  arrive  at  Ijondon^ 
whereby  the  defendant  became  liable  to  pay  the  said 
sum  of  200/.  so  insured.  To  this  there  was  a  general 
demurrer,  and  on  argument  in  the  Court  below  judg- 
ment was  given  for  the  defendant.  Upon  that  judgment 
a  writ  of  error  was  brought.  The  case  was  argued  in 
Michaelmas  term. 


18S€. 
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Camfbell  for  the  plaintf&.  This  was  either  a  bottomry 
bond  properly  so  called,  or,  even  if  it  were  not,  the 
plaintiffs  possessed  •  in  this  case  such  an  interest  as  was 
insurable.  Instruments  of  this  kind,  which  are  often 
made  on  great  emergencies,  ought  to  receive  a  liberal 
interpretation,  in  order  to  effectuate  the  intention  of  the 
parties.  It  is  evident  that  a  bottomry  bond  was  in- 
tended here,  and  there  is  no  necessity  to  insert  in  the 
bond  an  express  provision  that  the  money  shall  be  lost 
if  the  ship  perish ;  the  use  of  the  word  bottomry  alone 
will  be  sufficient  for  that  purpose.  Inf  the  precedent  of 
the  bottomry  bond  for  the  ship  Gratitudincy  in  Abbott 
on  Skipping  (a),  there  is  no  such  clause.  By  the  bond 
in  this  case  the  captain  bound  himself,  and  the  ship 
and  cargo,  to  pay  1077/.,  with  12  per  cent  bottomry 
premium;  and  further  bound  himself,  his  ship  and 
cargo^  to  pay  in  eight  days  after  his  arrival  at  the  port 
of  London.  By  these  latter  words  it  is  said  the  money 
is  not  subject  to  the  sea  risk,  because  the  payment  is 
made  to  depend  on  the  captain's  arrival  in  London,  and 
not  upon  that  of  the  ship.  But  the  captain  manifestly 
identifies  himself  with  the  ship  here ;  and  when  he  used 
the  words  *'  my  arrival,"  must  have  meant  *^  my  ship's 


(a)  Appendix,  No.  IV. 
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1882.       arrival/'    The  captain  was  not  to  go  to  London  without 
"       the  ship.   That  was  her  destination,  though  she  belonged 

SlXOKDS 

agftina  to  Bristol.  It  would  be  absurd  to  suppose  the  meaning 
to  be,  that  if  the  ship  were  lost,  and  the  captain  took 
care  never  to  come  to  London^  he  was  not  to  be  liable ; 
but  that  after  the  loss  if  he  accidentally  came  into  that 
port,  he  was  to  be  liable.  Where  money  is  lent  on 
bottomry  it  is  understood  that  if  the  ship  be  lost,  the 
lender  loses  also  his  whole  money;  but  if  the  ship 
returns  in  safety,  then  he  shall  receive  back  his  prin- 
cipal, and  also  the  premium  or  interest  agreed  upon, 
however  it  may  exceed  the  legal  rate  of  interest,  Wesket 
on  Insurance^  44.  If  the  ship,  therefore,  is  mortgaged, 
that  is  essentially  a  contract  of  bottomry.  In  Sayer  v. 
Glean  (a)  the  bond  was  conditioned  to  be  void  on  the 
safe  return  of  the  ship,  or  the  goods,  or  the  borrower, 
yet  it  was  held  a  valid  bottomry  bond.  So  in  the  case 
of  the  Nelson  (b)  it  was  contended  that  the  bond  was  in- 
valid, because  it  bound  the  owners  personally,  as  well 
as  the  ship  and  freight ;  but  Lord  Slowell  held  that  to 
be  no  objection.  The  case  of  the  Atlas  (c)  may  be  cited 
on  the  other  side:  but  there  it  was  decided  that  the 
Court  of  Admiralty  would  not  entertain  the  suit,  because 
there  was  an  express  stipulation  in  the  instrument  that, 
if  the  ship  were  lost,  the  money  should  be  paid  within 
thirty  days  after  the  account  of  such  loss  should  have 
been  received  in  Calcutta  or  London.  Secondly,  sup- 
posing there  is  no  sea  risk,  and  that  this  instrument 
is  void  a9  a  bottomry  bond,  yet  it  is  a  valid  hypothe- 
cation of  the  ship,  her  cargo,  and  her  freight.  And 
although  the  Court  of  Admiralty  might  not  have  inter- 

(a)  1  Ltv,  64.  (6)  1  Bagg.  Adm,  Rep,  169.  (e)  n>id.  48. 
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feredy  yet  our  law  would  give  a  remedy  against  the        1832. 
matters  so  hypothecated.     That  Court,  indeed,  would       

SiMONDS 

only  have  applied  itself  to  the  ship  and  tackle,  but  the  ^agaimt 
common  law  would  give  redress  against  the  carga  The 
lender,  therefore,  had  such  an  interest  in  the  safety  of 
that  ship,  cargo,  and  freight  as  any  mortgagee  has  in 
the  security  of  hb  loan,  and  that  is  an  insurable  interest. 
Any  qualified  property  is  insurable,  as  a  reasonable  ex- 
pectation of  profit.  Grant  v.  Parkinson  (a),  Flint  v.  Le 
Mesurier  (i).  IParke  J.  In  the  policy  it  is  stated  to  be 
bottomry.]  If  there  be  a  maritime  risk,  this  cannot  be 
deemed  an  essential  misdescription.  In  common  parl- 
ance, this  interest  would  be  treated  as  bottomry,  and 
that  is  sufficient;  as  the  interest  which  a  shipowner  has 
when  he  carries  his  own  goods  in  his  own  ship,  may  be 
named  freight,  Mint  v.  Fleming  (c).  The  plaintifis, 
th^,  have  shewn  an  insurable  interest;  and  it  suf-- 
ciendy  appears  by  the  declaration  that  they  have  sus- 
tained a  loss.  If  the  payment  of  the  money  due  to  them 
depended  on  the  arrival  of  the  ship,  the  loss  is  evident 
If  not,  still  it  is  shewn  that  the  plaintiffs  have  lost  their 
security ;  they  need  not  aver  that  the  money  secured  has 
not  been  paid ;  that  would  be  matter  of  defence. 

jP.  PoUoci  contra.  If  this,  though  not  bottomry,  was 
some  other  insurable  matter,  the  plaintiffs  ought  to  have 
shewn  that  they  have  been  damnified,  in  respect  of  the 
interest  alleged  in  their  declaration  ;  and  this  they  have 
not  done ;  for  non  constat  that  the  loss  of  the  ship  was 
a  loss  of  the  money  due  to  them.  The  only  question 
then  is^  whether  this  is  a  bottomry  bond  or  not.     If  it 

(i)  9  Park,  OM  Itu.  403.  (6)  Ibid.  403«  (c)  1  P.  ^Ad.  45. 

E  4  be, 
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1882.       be,  it  is  well  described  in  the  declaration ;  if  otherwise, 

it  is  not     In  the  case  of  The  AtlaSf  which  it  has  been 

agahi^  attempted  to  distinguish,  the  instrument  was  less  like 
a  bottomry  bond  than  this ;  but  still  that  is  an  authority 
against  the  plaintiffs.  Here,  the  repayment  was  not 
conditional  upon  the  arrival  of  the  ship  at  her  port  of 
destination.  It  is  true,  there  was  a  sort  of  charge  upon 
the  ship,  making  her  liable  if  she  arrived,  but  still  the 
lenders  were  sure  of  their  money.  They  had  a  right  to 
take  the  vessel,  whether  she  did  or  did  not  arrive  at  the 
port  of  London^  for  their  claim,  in  preference  to  all 
other  charges.  If  she  were  stopped  at  any  intermediate 
port,  they  might  take  possession  of  her.  The  essence 
of  a  contract  of  bottomry  is,  that  the  money  lent  shall 
depend  wholly  on  the  existence  of  the  ship,  and  that  the 
only  security  shall  be  on  the  ship  when  it  arrives  at  the 
port  of.  destination.  It  is  urged,  that  the  use  of  the 
word  bottomry  in  the  bond  gives  it  its  character;  but 
that  is  not  so  where  provisions  inconsistent  with  the 
character  of  such  a  bond  are  introduced,  as  in  this  in- 
strument. Where  the  captain  makes  liable  his  vessel, 
freight,  and  cargo,  whether  the  ship  do  or  do  not  arrive 
at  LondoHj  the  latter  words  alone  must  prevent  this  from 
being  considered  as  a  bottomry  transaction.  It  is  a  loan 
charged  upon  the  ship,  but  not  to  fail  in  case  she  should 
be  lost. 

Cur.  ado.  xndt* 

m 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  case  came  before  us  by  writ  of  error  from  the  Court 
of  Common  Pleas,  wherein,  upon  a  demurrer  to  the  de- 
claration, judgment  was  given  for  the  defendant  Hodgson, 

The 


HODOSOW* 
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The  declaration  was  upon  a  policy  of  insurance  in  the        1832. 
common  form,   upon  the  ship  Clarence  at  and  from 

.  SncoNDg 

Elsinore  to  London^  declared  to  be  on  bottomry,  free  ^agamu 
from  average,  and  without  benefit  of  salvage.  The  de- 
claration set  forth  the  instrument  of  bottomry  with  pro- 
per averments,  to  connect  that  with  the  policy  and  shew 
the  interest  in  the  plaintifi.  The  ship  was  lost  on  the 
voyage. 

Upon  the  argument  before  us,  it  was  insisted  on  be* 
half  of  the  plaintifl^,  first,  that  the  instrument  set  forth 
in  the  declaration  was  an  instrument  of  bottomry  in  the 
proper  and  legal  sense  of  that  word  in  which  the  lender 
of  the  money  takes  upon  himself  the  risk  of  the  voyage; 
and,  secondly,  supposing  tliat  not  to  be  so,  still  the  in- 
strument gave  to  the  lenders  a  security  upon  the  body 
of  the  ship  which  would  answer  the  declaration  in  the 
policy. 

Upon  the  second  point  I  must  say  for  myself,  that  I 
entertain  very  great  doubt  whether  such  an  instrument 
as  is  there  supposed  would  answer  the  description  of  the 
interest  insured,  but  it  is  not  necessary  to  give  any 
opinion  upon  this  point,  because,  upon  the  first  pouit, 
we  are  all  satisfied  that  our  judgment  ought  to  be  for  the 
plaintifis. 

Instruments  of  bottomry  are  in  use  in  all  countries 
wherein  maritime  commerce  is  carried  on.  The  lender 
of  the  money  is  entitled  to  receive  a  recompense  fiir 
beyond  the  rate  of  legal  interest;  this  recompense  is 
very  properly  called  in  the  civil  law  <<  periculi  pretium," 
and  of  course  no  person  can  be  entided  to  it  who  does 
not  take  upon  himself  the  peril  of  the  voyage ;  but  it  is 
not  necessary  that  his  doing  so  shall  be  declared  ex- 
pressly, and  in  terms,  though  this  is  often  done ;  it  is 

sufficient 
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18S2.       sufficient  that  the  fact  can  be  collected  from  the  language 
■       of  the  instrument  considered  in  all  its  parts.     It  has 

SlMOKM 

against  been  said,  that  such  instruments  being  the  language  of 
commercial  men,  and  not  of  lawyers,  should  receiye  a 
liberal  construction  to  give  effect  to  the  intention  of  the 
parties.  Here,  the  words  of  the  instrument  are,  ^'  I  bind 
myself,  my  ship  and  tackle,  &c.  to  pay  the  sum  bor- 
rowed with  12  per  cent,  bottomry  premium  in  eight 
days  after  my  arrival  at  the  port  of  London^*  Now,  if 
the  words,  instead  of  eight  dca/s  after  tmf  arrival^  had 
been  eight  days  after  my  ship's  arrival,  there  could  have 
been  no  doubt  that  the  lender  took  upon  himself  the 
peril  of  the  voyage,  if  there  be  not,  in  some  part  of  the 
instrument,  some  matter  denoting  a  contrary  intention. 
Now,  the  personal  arrival  of  the  master  unconnected 
with  the  ship,  is  a  matter  which  it  cannot  be  supposed 
that  either  party  contemplated ;  it  cannot  be  supposed 
that  the  lenders  looked  to  him  personally,  or  to  his 
personal  means,  nor  that  he  intended  to  pledge  himself 
personally  and  absolutely  for  the  payment  without  re« 
gard  to  the  means  with  which  he  might  be  furnished  by 
the  ship  and  her  freight. 

And  we  are  therefore  of  opinion,  that  the  words,  ^^  my 
arrival,"  must  be  understood  to  mean  my  arrival  with 
the  ship,  or  my  ship's  arrival.  We  are  then  to  consider 
whether  there  be  any  thing  in  the  instrument  denoting 
an  intention  contrary  to  the  interpretation  we  have  given 
to  this  very  unusual  phrase,  ^^  my  arrival.''  The  sen- 
tence relied  upon  by  the  learned  counsel  for  the  defend- 
ant as  denoting  such  an  intention  is  in  these  words :  — - 
^^  And  I  do  hereby  make  liable  the  said  vessel,  her 
freight  and  cargo,  whether  she  do  or  do  not  arrive  at  the 
above  mentioned  port  of  London^*  &c. 

But 


Hoooioir* 


IN  THE  Second  Year  of  WILLIAM  IV.  59 

But  we  think  that  these  words  were  intended  to  pro-  J  832. 
vide  only  for  the  ship's  arrival  in  some  other  than  ,the  -— 
the  destined  port,  and,  in  such  an  event,  to  give  the  agtmui 
lenders  a  claim  on  the  ship  in  preference  to  other  claims ; 
it  cannot  be  intended  to  provide  for  the  case  of  the  loss 
of  the  ship,  because,  in  that  event,  there  would  be 
nothing  upon  which  a  pledge  could  operate  or  a  pre- 
ference be  claimed. 

For  these  reasons,  we  are  of  opinion  that  the  judgment 
of  the  Court  below  must  be  reversed. 

Judgment  reversed. 


The  Attorney-General  against  The  Master 
of  the  Grammar  School  of  Anthony  Browne, 
Seijeant  at  Law,  in  Brentwood,  Essex,  and 
the  Wardens  of  the  Lands,  &c.  of  the  same 
School,  Christopher  Thomas  Tower,  and 
William  Tower. 

THE  Master  of  the  Rolls  sent  the  following  case  for  A  gnimmai^ 
school  wit 

the  opinion  of  this  Court :  —  founded  aod 

King  Philip  and  Queen  Mary  in  the  fourth  and  fifth  ^rtue  of  letten 
year  of  their  reign,  upon  the  application  of  Anthony  ordained  thmt 
Brownej  Serjeant  at  Law,  gave,  by  letters  patent,  their  ^ojjj^^  j. 
licence  to  him  and  to  Joan  his  wife>  and  to  the  heirs  and  ^g^^"'  ^^  ^ 

pBtronage  and 

executors  of  the  said  Anthony^  "  That  they  or  either  of  disposition  of 

the  founder  and 

them,  or  the  heirs  or  executors  of  the  said  Anthofy,  might  bis  hdn,  hy 

rj-i  11*1  !«•»»  whom  the 

found  and  establish  a  grammar  school  m  Brentwood^  Khooimasten 
to  endure  for  all  future  times,  to  consist  of  one  master  sbouUl  be 
being  a  presbyter,  and  two  guardians  of  the  lands,  ^'°*     ^^ 
tenements,  and  possessions  of  the  same  school,  of  the  g^^^hf 'f 

inhabitants  no«|n*tion 

aight  lawfully 
ba  aliened. 
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18S?.        inhabitants   of  the  parish  of  Southwealdj  in  the  said 
county  of  Essex^  to  be  ordained,  named,  and  appointed 

TheArroRirsY-  "^  *        , 

GimrEAL  by  the  aforesaid  Anthony  Browncj  and  Joan  his  wife, 
TheMaster^&e.  during  their  lifetime,  and  by  the  survivor  of  them,  and 
School.^^  after  their  decease,  by  the  heirs  of  the  said  Anthony^  by 
deed  in  all  future  time  according  to  the  statutes,  orders, 
and  constitutions  of  the  said  Anthony  or  his  executors, 
to  be  made  and  declared  in  writing;  and  that  such 
school  should  be  called  the  grammar  school  of  Anthony 
Broome^  Serjeant  at  Law,  and  that  such  schoolmaster 
and  guardians  and  their  successors  should  be  a  body 
corporate  to  endure  for  all  future  times,  and  that  they 
should  plead  and  be  impleaded,  &c.  by  the  name  of 
The  schoolmaster  of  the  grammar  school  of  Anthony 
Browne^  Serjeant  at  Law,  in  Brentwood  in  the  county 
o{  Essex,  and  the  guardians  of  the  lands,  tenements,  and 
possessions  of  the  same  school ;  and  should  have  a  com- 
mon seal.  And  that  the  said  A.  B.  and  Joan  his  wife^ 
and  also  the  said  A.  B.  or  his  heirs  or  executors,  (without 
the  said  Joan)  or  any  other  person  or  persons  to  be 
named  by  the  said  A.  B.  in  his  lifetime,  or  by  his  will 
might,  after  the  said  school  should  have  been  so  founded 
and  established,  give  and  grant  manors,  messuages, 
lands,  tenements,  rectories,  parsonages,  tithes,  rents, 
and  hereditaments  to  the  clear  yearly  value  of  36/.  be- 
yond all  yearly  charges  and  reprizes,  to  the  said  school- 
master and  guardians;  to  hold  to  them  and  their 
successors  for  ever,  to  fulfil  and  execute  the  orders, 
statutes,  and  constitutions  to  be  made  by  the  said  A.  B. 
or  his  executors,  and  to  be  corrected  when  to  them 
should  seem  meet,  without  any  fine  for  licence  of  alien- 
ation or  mortmain,  &c.  And  it  was  by  the  said  letters 
patents  further  granted   to  the  said  A,  B,  and  Joan 

his 


IN  TH£  Second  Year  of  WILLIAM  IV.  61 

liis  wife)  and  the  heirs  of  the  said  A,  jB.,  that  the  said        1832. 
A.  B.  darinir  his  life,  and  after  his  decease  the  said 

°  TbeArroKNST- 

Joan  (if  she  should  survive),  during  her  lifetime,  and  Gbmbk4i. 
after  their  decease  the  heirs  of  the  said  A.  B.  and  the  TheMaster,&e. 
heirs  of  the  same  heirs  should  be  the  undoubted  patrons  sILmL 
of  the  said  school,  and  that  the  said  school  should  be 
altogether  of  the  patronage  and  free  disposition  of  the 
said  A.  B.  during  his  life,  and  after  his  decease  of  the 
said  Joan  during  her  life,  and  after  the  decease  of  the 
said  Joan^  of  the  heirs  of  the  said  A.  B.  as  aforesaid, 
and  that  all  and  singular  the  schoolmasters  of  the  said 
school  should  be  named  and  perfected  by  the  free'  dis- 
position of  the  said  A,  B.  during  his  life,  and  after  his 
decease,  by  the  said  Joan  during  her  life,  and  after 
their  decease,  by  the  free  disposition  of  the  heirs  of  the 
said  Anthony^  and  the  heirs  of  the  same  heirs  by  deed 
sealed  for  ever;  and  that  every  schoolmaster  so  named 
and  perfected  should  hold  the  said  school  without  any 
other  presentation,  institution,  or  investiture  to  be  there- 
fore made  for  the  term  of  his  life.''  The  guardians  were 
to  be  perfected  by  the  like  nomination  and  disposition  of 
the  said  respective  parties,  and  to  be  removable  only 
at  the  will  of  the  patron  of  the  school  for  the  time 
being  according  to  the  orders  and  statutes.  The  letters 
patent  further  declared,  that  the  said  school  should  be 
altogether  donative  and  collative,  and  not  presentative ; 
yet  that  if  the  school  be  deficient  of  a  schoolmaster  or 
guardian  for  two  months,  and  the  patron  should  be 
informed  of  it,  and  should  have  been  remiss  in  making 
the  proper  nomination,  and  should  not  have  named  a 
fit  person  for  the  space  of  another  month,  it  should  be 
lawful  for  the  Bishop  of  London  for  the  time  being, 
within  one  month  next  following,  to  constitute  and  per- 
fect 
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1882.       feet  a  fit  person  to  be  schoolmaster  or  guardiaD,  for 
— ——       that  time  only. 

The  AnoRWST- 

Gkkxeal  By  indenture  of  the  28th  of  Jtdy^  5  &  6  Phil.  4*  M. 

oiptiiut 

TheMasier,&c.  the  said  Anthony  Browne  and  Joan  his  wife  appointed  a 
School.  ^  master  and  guardians ;  to  whom,  by  indenture  of  feoff- 
ment of  the  81st  of  the  same  month»  they  granted  cer- 
tain lands  and  tenements  in  the  parish  of  Chigwdl^ 
Essexy  habendum  to  them  and  their  successors,  to  the 
intent  that  they  should  perform  and  fulfil  the  statutes, 
ordinances,  &c*  of  the  said  A.  B.  made,  or  by  him  or  his 
executors  in  writing  to  be  made,  ordained,  and  declared, 
and  when  to  the  said  A.  B.  and  Joan  his  wife,  or  to  the 
heirs  of  the  said  A  B.  should  appear  expedient,  to  be 
by  them  corrected.  And  by  his  will,  dated  December 
20th,  1565,  the  said  A.  jB.,  then  Sir  Anthony  Browne 
Knight,  devised  a  messuage  and  lands,  &c.  to  the 
master  and  guardians  and  their  successors,  to  the  like 
intents;  and  also  other  property  for  the  maintenance^ 
by  the  master  and  guardians,  of  five  poor  folks  in 
Southwealdj  to  be  nominated  by  A.  B.  during  his  life, 
and  after  his  decease  by  Joan  B. ;  and  after  her  decease 
by  one  Dorothy  HtuUeston  during  her  life;  and  after- 
wards by  such  persons  and  their  heirs  as  should  possess 
the  manor  of  SotUhweald  {then  held  by  A.  £.),  in  manner 
and  form  as  A.  B.  and  his  executors  should  in  writing 
declare.  Sir  A  B.  died  without  issue,  leaving  Wystan 
Browne  his  heir  at  law. 

In  pursuance  of  a  decree  of  the  Court  of  Chancery, 
made  in  the  twelfth  year  of  Queen  Mizabeth^  the  said 
Wystan  Browne  gave  a  deed  of  assurance  to  the  master 
and  guardians  of  the  lands  and  premises  above  men- 
tioned ;  and  he  afterwards  executed  a  conveyance  of  the 
same  to  them.     By  his  will,  dated  in  1580,  reciting  that 

the 
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the  patronage  of  the  grammar  school,  and  the  gift  and        1832. 
disposition   of  the  schoolmastership  and  of   the  two       -— • 
guardians,  and  also  the  nomination  and  placing  of  the      Gbmxeal 
almsfolk,  was  descended  to  him  and  his  heirs  in  fee-  The  Master, Aew 
simple  as  next  cousin  and  heir  to  Sir  A.  Braomey  his  ^    SSma!^ 
great  nncle,  the  founder,  he,  the  said  Wystan  Braame^ 
devised  the  said  patronage,  &c.   to  his  son  Anthonjf 
Braame  and  the  heirs  male  of  his  body ;  remainder  to 
the  heirs  male  of  his,  the  testator's,  body ;  and  for  de- 
fisiult  of  such  issue^  to  his  brother  John  for  life,  with 
remainder  to  the  heirs  male  of  his  body;  and  for  default 
of  such  issue,  to  the  testator's  right  heirs.     WysUm 
Broome  died  shordy  after  the  date  of  his  will,  leaving  a 
son,  Anihonify  who  did  not  long  survive,  and  two  daugh-' 
ters,  who,  upon  their  brother's  death,  were  the  coheirs 
at  law  of  the  founder.     On  the  death  of  the  last-men- 
tioned Anthony  Browney   the  right  of  patronage  was 
claimed  and  exercised  by  Anthony y  son  ofjofm  Brcwncy 
according  to  the  will  of  Wystan  Browne, 

In  1622,  in  pursuance  of  the  before-mentioned  decree 
in  Chancery,  a  body  of  statutes  was  ordained  and  de- 
clared for  the  school,  under  the  hands  and  seals  of  the 
Bishop  of  Londony  Dr.  Donncy  Dean  of  iS^.  PauTsy  and 
Sir  Anthony  Braamey  Knight,  therein  described  as  cousin 
and  heir  of  Anthony  Broome  the  founder,  and  also  cousin 
and  heir  at  law  of  the  said  Wystan  Browney  and  patron 
of  the  said  school.  These  statutes  contained  similar 
ordinances  to  those  of  the  letters-patent  above  men- 
tioned, respecting  the  constitution  of  the  school ;  and, 
as  to  the  patronage,  it  was  provided,  that  the  said  Sir 
A.  B,  during  his  life,  and  after  his  decease  Elizabeth  his 
wife,  and  after  her  decease  the  heirs  of  the  said  Sir  A.  J3. 
should  be  the  true  and  undoubted  patrons  of  the  school, 

foundation, 
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1832.       foandation,  and  body  corporate  for  eyer.     Certain  ad-* 

vantages  were  iriven  by  these  statutes  to  the  scholars  who 

GtMEKAL      should  be  of  kin  to  the  said  founder  or  patron ;  and  par- 

ngninti 

TheMaster,&&  ticularly,  that  no  scholar  who  should  be  of  kin  to  the 
SchooL  patron  should  be  removed  without  the  patron's  consent. 
No  other  scholar  brought  to  the  school  was  to  be  refused 
or  put  away  without: the  consent  of  the  patron  or  guar- 
dians. The  schoolmaster  was  not  to  absent  himself  be- 
yond a  certain  time  without  leave  from  the  patron  under 
his  hand,  except,  on  urgent  occasion.  If  he  were  unduly 
absent,  a  substitute  during  such  absence  was  to  be  ap- 
pointed by.  the  patron.  There  were  other  ordinances 
for  the  good  government  of  the  school ;  and  regulations 
respecting  the  almspeople. 

In  16S2  Dame  Elizabeth  Browne^  to  whom  a  life  in- 
terest in  the  patronage  was  given  by  the  statutes  of 
1622,  and  Peter  Lathaniy  her  then  husband,  acted  as 
patrons  of  the.  school ;  and  there  was  reason  to  suppose, 
that  in  1645  they  appointed  a  schoolmaster.  In  1655 
a  schoolmaster  was  appointed  by  John  Browne^  son  of 
Sir  Anthony^  whose  widow  the  said  Elizabeth  was. 

The  case  then  set  out  an  indenture  of  release  and  an 
indenture  of  bargain  and  sale,  bearing  date  the  25th  of 
February  1684-,  between  Sir  Anthony  Broome  of  &. 
Martiris-'in-the'-Fieldsj  Middlesex^  and  his  wife,  Wistan 
Browne  of  Grat/s  Inn  Esq.  and  his  wife.  Waller  Bacon, 
Sir  William  Scroggs  of  Weald  Hally  in  the  county  of 
Essex,  Knight,  son  and  heir  of  Sir  William  Scroggs,  late 
Chief  Justice  of  the  King's  Bench,  deceased ;  and  Mary, 
wife  of  the  first^mentioned  Sir  William,  Dame  Ann 
.Scroggs,  relict  of  the  late  Sir  William,  and  Sir  Robert 
Clayton  of  London,  Knight,  of  the,  first  part;  Edmund 
King  and  Simon  Norwich,  of  the  second  part ;  and  Eras* 

mUs 
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mus  Smiih  of  Si.  James%  CleriataeU^  Esq.  of  the  third        1882. 

part ;  whereby,  after  reciting  that  Sir  Anthony  and  his 

wifi^  Wistan  Browne  and  his  wife,  Francis  Bacon  and      Oxxb&ai; 


Henry  Beeve^  by  indenture  of  the  18th  of  May  in  the  TbeMaster,&c, 
'  20th  Cbr.  IL,  made  between  them  of  the  one  part,  and       SdboX*^^ 
the  late  Sir  William  Scroggs  of  the  other,  and  by  fine 
therein  oovenanted  to  be  levied,  did  convey  to  the  said 
Sir  JfHUam  Scroggs^  deceased,  together  with  the  manor 
of  Souihweald  and  other  manors  and  hereditaments,  the 
patronage  and  right  of  placing  the  schoolmaster  in 
Brentwood  school,  tc^ther  with  the  gift  and  power  of 
placing  five  poor  people  in  the  alms-houses  before  men- 
tioned ;  which  said  indenture  was  lost ;  and  that  the  said 
Sir  WSiiam  ScroggSy  deceased,  in  his  lifetime^  conveyed 
the  hereditaments  in  the  said  indenture  mentioned  to 
the  said  Sir  Bobert  Clayton  and  another  person,  since 
deceased,  and  their  heirs,  for  fiirther  securing  4000/. 
and  interest  to  Nicholas  Vanacker  Esq.  deceased;  and 
that  all  the  estate  of  the  said  Sir  William  Scroggs,  de- 
ceasedl,  in  the  prembes,  had  come  to  or  descended  upon 
Sir  William  Scroggs,  party  to  this  indenture^  and  his 
beirs  in  fee-simple :  To  the  intent,  therefore,  and  for 
the  purposes  in  this  indenture  particularly  mentioned, 
it  was  witnessed  and  agreed  between  the  several  first- 
moitioned  parties,  that  the  fine  in  the  said  recited  in- 
denture  mentioned,  should  enure  to  the  use  of  Sir  Wil^ 
Ham  Scroggs,  deceased,  his  heirs  and  assigns  for  ever : 
and  it  was  further  witnessed,  that  in  consideration  of 
1 1,W0L  paid  to  Sir  William  Scroggs,  party  to  this  in- 
denture, by  the  said  Erasmus  Smith,  and  of  10^.  paid  as 
therein  mentioned.  Sir  William  Serous,  party  to  this 
indenture,  and  his  wife,  and  the  other  parties  thereto  of 
the  first  part  at  the  request  and  by  the  djrection  of  the 
Vox.  IIL  F  said 
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18S2.       said  Sir  William^  did  grant,  bargain,  sdl,  alieri^ivlfiuey 

'       and  confirm,  at  the  nomination  of  the  ^id  Erasmus  Smiikj 

GixKiiAL     all  the  manors,  lordships,  messuages,  lands,  tenementSy 

TheBfaster^c  rectory,  hereditaments,  and  prerabes  by  th^  former  in- 

sSooK*^"  denture  and  fine  mentioned  to  be  conveyed,  habendam, 

to  the  use  of  King  and  Norwich,  their  heirs  and  assigns^ 

upon  trust  (subject  to  certain  annuities)  for  Erasmus 

Smithy  his  heirs  and  assigns. 

An  Erasmus  Smith,  claiming  under  these  deeds,  after^ 
wards  appointed  a  schoolmaster.  It  did  not  appear 
that  the  right  of  patronage  to  the  school  had  ever  been 
exercised  by  any  person  claiming  as  heir  general  of 
Wystan  Browne. 

By  indenture  of  feofiinent  and  indenture  of  bargam 
and  sale  of  the  21st  of  January  1752,  between  Richard 
Draper  Esq.,  one  of  his  Majesty's  Serjeants  at  Law,  of 
the  first  part;  Henry  KirJcham,  Esq.  and  Anne  his  wift^ 
(one  of  the  two  surviving  daughters  of  Erasmus  Smith,) 
Smith  Kirkham,  their  only  son,  and  the  several  children 
of  Mary,  the  other  daughter  (also  deceased)  of  Erasmus 
Smith,  of  the  second  part;  and  Thomas  Tasoer,  of  tbt 
Inner  Temple,  Esq.,  of  the  third  part ;  in  consideration 
of  1 1453/.  paid  to  the  said  Richard  Draper  by  the  said 
Thomas  Tower,  by  the  direction  of  the  said  parties  of  the 
second  part,  the  said  Richard  Draper,  by  the  like  diifec- 
tion,  enfeoffed  and  confirmed,  and  bargained  and  sold,' 
and  the  said  parties  of  the  second  part  granted,  ratified^ 
and  confirmed  to  the  said  Thomas  Tower,  his  heir^  anck 
assigns  for  ever,  the  manor  of  Southweald,  &&,  the  ptitiH^nu 
age  and  right  of  placing  the  schoolmaster  in  BnnMxA 
school,  and  the  gift  and  power  of  placing  poor  pe<lpl&ilir 
the  almshouses,  and  all  other  the  premises  biefore  oon^ 
veyed  (in  November  1751)  to  the  said  Richard  Drdper^bf 

lease 
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and  release^  to  wkkfa  the  co^heiresses  of  Hughy  last  1652. 
surritiog  aon  of  Rasmus  Smitkj,  the  executors  of  I^h  ^  "  ^ 
and  devaiees  in  triuit  of  his  real  estates,  the  said  Henry      Gkhzmal 

ugaimt 

and  Jbme  tSrkhamf  and  the  said  several  children  of  The  Master^. 
Mary^  Erasmus  StmtV%  second  daughter,  were  parties ;       School. 
and  also  I^  virtue  of  a  fine  referved  to  in  the  last* 
mentioned  conveyance. 

Since  the  conveyance  of  1752  the  rights  of  patronage 
hsvt  be^  claimed  and  regularly  exercised  by  the  said 
Thomas  Tcmn  and  after  his  death  by  Christopher^  his 
nefhew  and  heir;  and  upon  his  decease  by  the  present 
defendant,  Christopher  Thomas  Tcwer^  who  was  Christo* 
pha's  son  and  heir,  and  in  whom  all  the  rights  conveyed 
in  175S  legaHy  vested. 

From  the  fimndation  of  the  school  the  persons  claim* 
ing  and  exercising  the  above  rights  of  patronage  have 
alwaya  been  the  persons  who  for  the  time  being  held 
the  manor  of  Souibwealdt  formerly  the  possession  of  the 
fcunder. 

Christopher  Thomas  Tower  was  not  the  heir  of  Jnthony 
Broame^  the  founder,  but  daimed  the  right  of  patronage 
cither  as  a  right  of  patronage  in  gross  duly  conveyed 
and  vested  in  him,  or  as  appurtenant  to  the  manor  of 
Sou^weald^^  of  which  be  was  seised. 

The  questions  for  the  opinion  of  this  Court  were, 
firsts  Whether  Ae  right  of  appointing  the  master  and 
wardens  vested  in  the  heirs  of  Anthong^  Browne^  the 
foander,  by  the  letters  patent  of  Philip  and  Mary  was, 
in  point  of  law^  capable  of  alienation  ?  And,  secondly, 
if  it  wwra^  Whether  it  had  been  legally  conveyed  to  and 
were  now  vested  in  the  defendant  Christopher  Juntas 
Tamer  P  The  second  point  was  not  discussed.  The  case, 
as  to  the  first  point,  was  argued  in  Michaelmas  term. 

F  2  Amos 
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-46M.  wii0O5  for  the  infonnant   The  patronage  of  this  ^c^ioqly 

'  thoiurh  it  has  for  some  time  been  aliened,  could  iiot 

Gxirs»AL      I^ally  be  so  dbposed  of.    The  right  of  fomidersbip  is 

HieMaster.Ac.  not  capable  of  alienation :  it  is  insqparable  from  toe 

Sdxml.       blood,  and  coold  not  be  granted  to  the  kingi  iiagdalcn 


CcUege  case  (a).  It  b  said  in  En^^dd^s  case  (6) .  (re- 
ferring to  Bro.  Abr.  tit  Corodies)  that  in  the  time  of 
Henry  YUI.  it  was  held  that  a  foandership,  which  is  a 
thing  annexed  inseparably  to  the  Uood  of  the  founder, 
should  not  be  forfeited  by  attainder.  In  the  r^prt>  pf 
EnglefidiTs  case^  Moor,  822.  CokCf  in  aigumeni^  refefs 
to  a  case  decided  in  10  H*  8^  (which  is  not  oompipsed 
in  the  year-books,)  as  shewing  that  a  ibundership  is  npt 
fisrfeitaUe.  In  Co.  Utt.  99  a.  it  is  said  that  tenure  p 
frankalmoigne  is  an  incident  to  the  inheritable  blopd 
of  the  grantor,  and  cannot  be  transfeired  or  focfi^ted, 
no  more  than  a  foundership  of  a  house  of  reUgicHp, 
homage  ancestrel,  or  any  other  incident  to  their  i^ 
heritable  blood*  In  Bro.  Abr.  Corodies,  6<.  a.  case  is 
cited  in  which  it  was  laid  down  that  ^  foundecsfaqp  (of 
an  abbey)  is  annexed  to  the  blood,  and  cainiat  1^ 
granted  to  any  one;  and  if  the  church  be  dissolTed  tlfe 
founder  shall  have  the  land,  yet,  it  seems,  the 'founder- 
ship  cannot  escheat,"  that  is,  by  death  witbo.uit  h<^; 
nor,  as  it  seems,  can  it  be  forfeited  by  felony  {  *'<f»r 
it  is  a  thing  annexed  to  the  blood,  which  cannot  ^1^ 
separated  as  it  is  said.  Quod  nota*  For  a  man  y^ 
is  heir  of  another  cannot  make  another  to.  b^  b^t" 
In  the  case  of  The  Earldom  qf  Orford  (c)  J)odpdgf{^. 
instances  a  foundership  as  one  of  the  thii^  fga^fiii^i/k 
fee^simple,  which  cannot  be  aliened.    Wb^rc^  a  p^r^Kyi 

(a)  11  Bep.  77a.  78a.  (&)  7  Jtep.  19a. 

seised 
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^  » 


teised  in  fee  of  ft  tnanor  granted  a  rent-charge  in  fee       1833. 
tfalsreoatlbr  the  support  of  poor  persons,  and  afterwards        .     * 
made  a  gtBnt  in  fee  of  the  manors  so  charged,  and      Gxukius.. 

ogairut 

died)  it  was  held  notwithstanding  that  the  heir  of  the  TbeMaster^fte* 

grantor  should  have  the  nomination  of  persons  to  par^       SchoS/\ 

take  of  the  chari^,  for  this  was  incident  to  the  founder 

and  his  heirs,  or  those  appointed  by  him,  and  did  not 

pass  with  the  lands,  Jttomey^General  v.  Bighf  (a}.    In 

the  present  case  the  letters  patent  which  give  licence  to 

iendow  the  sdiool  contain  nothing  to  connect  the  right 

6f  patronage  with  the  manor  of  SautAweald^  which  is 

botlreferred  to  in  them. 

' '  If  t!ie  right  of  patronage  were  alienable  it  would  be 

'suljiecft  to  the  same  legal  liabilities  with  other  real  pro« 

perty  capable  of  being  separated  from  the  inheritancei 

in  partictilar  cases,  as  for  instance  to  dower.     But  it  is 

beret  reckoned  among  the  kinds  of  property  subject  to 

dower,  though  there  may  be  dower  of  an  advowson ; 

iBor^  ^gahif  is  it  assets  in  the  hands  of  an  heir^  though  an 

wVowson  IS* 

^Tht  patronage  (after  the  deaths  of  the  founded  and 

fcis  wift)>  is  given  by  the  letters  patent  to  the  hein  of  the 

'founder;  and  the  expression  b  strengthened  by  bddiug^ 

^  kbA  the  hmts  of  the  same  heirs.^*    It  dannot  be  said 

thai  the  Word  *'  heirs,^^  in  this  instance^  includes  as^gns« 

The  contrary  inay  be  inferred  from  the  rule  prevailing 

fti  ttttiogous  cases.    Thus^  in  Com.  Dig,  Qffieeri  (C)» 

libib  hMtlt  of  the  unthorities  collected  is^  that  an  office  of 

\!Aoi  ^nted  by  the  crown^  though  in  feei  is  not  assign** 

\bk»  tinfcto  there  be  the  word  "  assigns^**  or  something 

"hJMWJaiit  la  tlie  gmnt    This  ii  laid  down^  in  parti- 

'^Mta4  %y  DbiHdgeik  In  the  case  of  the  &trtdm  t^  Or- 

^        (a)  9P.  rmi.  iiSi 

P  8  Jhtd 
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18SS.     ford  {a)  before  referred  to :  and  be  theore  obsertes,  that 

"        the  kincT  may  be  presumed  to  repose  a  confidence  in  the 

GswsvAf.      posterity  of  the  first  grantee,  which  woold  not  extend  to 

TiieMaater,&c  bis  or  their  assigns.     So^  where  a  power  is  cf  a  kind 

^dbal^!^^  which  indicates  a  personal  confidence^  it  mnst,  prima 

faciei  be  understood  to  be  confined  to  the  individual  to 

whom  it  is  given;  and  will  not,  except  bjr  express  words^ 

pass  to  others:  a  power  gi^n  to  heirs,  for  instance,  can«- 

not  be  transferred  to  devisees.     Cole  v.  Wade  {b),  ctted^ 

Sfigden  on  Powers  180,  5th  edit.   (He  then  proceeded  te 

argue,  that  in  the  present  case,  the  duties  and  authorities 

imposed  upon  and  intrusted  to  the  patron  in  various 

parts  of  the  letters  patent  and  statutes,  indicated  a  per*- 

sonal  trust  and  confidence  in  the  parties  upon  whom,  by 

the  specific  words  of  those  documents,  the  right  of  pa» 

tronage  was  conferred,) 

Sir  James  Scarlett^  for  the  defendant  C  T.  Tomer^ 
and  Preston  for  the  other  defendants.  No  direct 
authority  has  been  adduced  against  the  alienation  under 
which  the  defendant,  C.  T.  Tatver^  claims ;  and  this  is  a 
strong  argument  in  his  fiivour;  for  there  are  in  fact 
many  instances  in  which  the  patronage  of  schools  has 
been  originally  given  or  reserved  to  an  individual  and  bis 
heirs,  but  has  since  been  aliened,  and  is  still  enjoyed  4>y 
the  alienee.  The  school  of  Wragfy  in  lAncdndnre^  is 
an  example;  Carlisle? s  Description  ofEndoaoed  Grammar 
Schools,  vol.  i.  p.  857 ;  and  others  will  be  found  in  the 
same  work,  vol.  i.  p.  430. ;  vol.  ii.  p.  299. 816.  The  case 
of  the  school  of  Wotton^under^Edge,  mentioned  in  thel  7th 
Report  of  the  Commissioners  of  Charities,  is  nearly  in 

(a)  ^  IF.  Jbnef,  19,  &c.  {h)  15  Vn.  jun.  27. 

point 
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poifit.    The  patronfig^.of  that  school  was  granted  by       19SS« 
Jlamei  I»  to  Lord  B^kelm  and  his  heirs.     Lord  Berkeley  _  " 
graat^  it  to  a  person  named  Smith  and  his  heirs ;  and      Qmmwac 
in  a  suit  afterwards  instituted  in  Chancery  respecting  the  TheMa^ri&ie. 
charity  generally,  to  which  a  Lord  Berkeky  was  party*       jm.^^. 
it  was  decreed  that  an  heir  of  Smith,  who  claimed  by 
viftue  of  the  alienation,  was  entided  to  the  patronage* 

Upon  principle,  what  distinction  is  there  between  the 
jos  patronatus  enjoyed  by  the  founder  of  a  church,  and 
that  vested  in  the  founder  of  an  hospital  or  a  school  ? 
If  the  rights  are  analogous  in  other  respects,  why 
shoald  they  differ  only  as  to  the  power  of  alienation  ? 
They  are  both,  in  a  sense,  trusts  to  be  exercised  with  a 
v^aid  to  the  public  interest ;  and  in  this  point  of  view, 
the  chunch  patronage,  which  is  alienable,  i$  a  more  im* 
portant  trust  than  the  others.  In  the  statute  Westm*  2., 
c.  5.  s.  4.,  the  rights  with  respect  to  advowsons  of  churches 
and  of  hospitals,  are  treated  indiscriminately,  and  the 
remedy  given  for  disturbance  in  either,  is  by  quare  im- 
pedit.(a}  In  the  statute  31  Eliz.  c.  6.,  the  rights  of 
patroniige  to  churches,  colleges,  schools,  and  hospitals 
are  considered  as  of  the  same  nature;  and  in  39  Eliz, 
€•  S*y  the  patronage  of  an  hospital  is  expressly  treated 
as  assignable.  In  Williams  v.  The  Bishop  qfLinccln{J>\ 
^uai^  impedit  was  brought  for  a  presentation  to  the 
hospital  or  parish  church  of  Bedford;  and  no  question 
was  JBiade  of  the  patronage  being  in  itself  grantable : 
#iid  so  it  was  lately  held,  in  £ing  v.  Batflay{c\  that  a 
INrebend  may  be  aliened  by  the  crown,  and  annexed 
i9  ao.  arcfadeaoonry.      The  hospital  of  St,  Catherine 

(a)  See    The  Mayor,   4fc.   of  Bedford  t.    The  Sithop    of  LincdUu 
maei,€08. 

(6)  CVo.  jar.  790.  (c)  1  JB.  i  Adol.  761. 

r^v.^c^  F  4  was 


^52  "^  "dAfet^4M'HaAtl¥TERM'»  -^ 

^  1832.  Was  bounded  by  diarter  ot^ueimSliaMtjdiifaAt^iil 
.vi*»."Trrr>T  '.&n.  5.  (confinn6d  by  charters  of  1H*». «.  &  S.)t  whldi 
.QjfiKfM''  reserved  the  appointment  of  a  master  to  the  qaeeo,  and 
.'!l1i#;tffiifri&Gi  to  all  succee£ng  queens  of  England.  Jx  was  held  that 
fichocl*^*'  such  a  *^  desultory  kind  of  inheritance"  might  be  specially 
limited  in  the  patronage  of  an  hospital  newly  founded. 
Atkins  V.  Montague,  (a)  In  the  act  1  ^.  4*  ^Bf.  r.  96. 
5.  4.  it  is  assumed  that  die  patronage  of  a  free-ctdiool 
may  be  mortgaged;  and  enactments  are  made  to  meet 
such  a  case.  The  case  of  the  Earidom  of  Orford^  ^Ated 
on  the  other  side,  to  show  that  an  office  nnplying  tiHst 
is  not  assignable^  related  to  an  office  of  a  very  pecaiiar 
kind)  that  of  Great  Chamberlain  of  England ;  and 
Crew  C.  J.  was  of  opinion  that  even  that  might  be 
aliened:  and  a  case  is  there  dted,  (5)  from  the  Year 
Book,  18  Ed.  3.,  where  it  was  held,  that  the  office  >  of 
serjeanty  in  the  cathedral  church  of  Lincoln,  though 
an  office  of  trust,  was  grantable.  And  the  same  'doc- 
trine  will  apply  to  all  cases  of  patronage,  except  where 
there  is  some  peculiarity  which  necessarily  renders'  it 
personal  to  the  individual,  or  limits  it  to  the  bloodJ 

The  right  here  in  question  is  not  (except  in  the  pBCt" 

ticular  sense  before  adverted  to)  a  trust     A  jus  patron- 

'  atfis  at  common  law  is  a  part  of  the  old  and  absolute 

dominion  which  the  founder  had  over  the  property, 

■ 

which  he  has  never  granted  away,  and  in  which  liis 
h^rs  acquire  as  ample  a  right  as  he  himself  ok:igin«Ily 
had.  If  he  hds  not  expressly  appointed  amy  pertoti  'to 
exercise  the  patronage  as  vacancies  occnri  it  oomoi  to 
the  heir,  not  as  a  trust,  fbr  it  was  not  a  inisi  itt  the 

(a)  Cases  in  Chanc,  !2ii*    And  see  Skmn.  14.    2  JKi6«  808.|  and  The 
Lessee  of  Lord  Smunker  Y.  AtkmSt  Sir  T.  Jones,  ITS.  '   * 

(6)  SIf  IK.  Jimeit  1  tO»  "    '  .!.,■■ 

hands 


dbaiids  of 'U^  aucmstpty.  byit) 05,  a  part  of  tbe  original      M^» 
jDheritioiJee^  and  %xpom  the  same  terms  as  an  ordinary  ^  ...    , 
reversioa  of  which  no  dispoution  has  been  made.    It    "'GnrntAi? 
was  so  in  the  present  case  t  and  the  charter  of  Philip  Tin'irwter^c. 
and  Manff  oi  which  the  main  purpose  was  to  give  a        Sehool^ 
corporate  character  to  the  master  and  guardians  of  the 
school  about  to  be  founded,  did  not  alter  these  general 
xigfats.    And)  in  fact^  the  case  affords  several  instances 
in  which  a  right  has  been  assumed  and  exercised  of 
transferring  the  patronage   out   of  the  regular   line 
of  inheritance,  before  the  alienation  in  1752,  under 
which  Mr.  Taaxt  claims.    And  it  is  remarkable  that 
die  of  the  alienees  was   Sir    William  ScrqggSy   chief 
juatice  of  this  court,  who  was  a  lawyer  of  considerable 
learnings  and  not  likely,  it  may  be  supposed,  to  take  an 
invalid  conveyance. 

Then  as  to  the  authorities  cited  on  the  other  side^ 
•  none  of  the  dicta  supply  any  definition  of  ^  founder^ 
ship."  If  it  meant  jus  patronat^  the  doctrine  laid 
down  would  apply  as  well  to  the  patronage  of  churches 
and  hospitals  as  of  schools.  But  this  is  not  so !  and 
where  it  is  said  that  foundership  cannot  be  transferred^ 
k  is  ^lear  that  the  original  foundership  is  signified !  the 
tneaning  is,  that  the  character  of  fouiider  cannot  be 
ccmveyed  by  one  person  to  another.  It  will  be  found 
by  tdcarenbe  to  the  cases  in  which  this  doctrine  has 
been  laid  down,  that  it  relates  to  the  question  of  the  . 
^S^B  Hght  to  a  corody ;  i*  e.,  a  reasonable  sustenance 
.  for  qb€  .  of  his  servants  out  of  any  house  of  religioil 
r  fi)Uiided- 1:0^  himself  or  his  ancestors*  If  the  house  was 
bot  so  founded,  ther^  could  be  nd  corody;  the 
pairotiage  mlghk  pdss  to  the  king(  by  forfeiture  o^ 
Alienation^  but  this  could  not  make  him  founder^  or 

descendant 


limi  ddbceii^aflA  ofitfaeibiiiidsz^  AtuL  tbeiBfiire  no  .claioa  16 
V*^"^  J,  a  toiody  caijdd  arise.  This  ifi^fuHjr  esqilalRed  by  a  case 
MMftikt'  in  Bro.  Abr^  Petition  £6.,  froti  the  Year  Book»  5  £d.  4b 
Tli^niaiM^^ftd  lift  J9»&«  MUbtmSMmded  the  Abbey  of  Leicester 
sia^Mi  b^Fore-  time '  of  memoiy;  the  aignory  .descended  to 
Sbn^on  ie  Mw^nrtj  ^ho  was  attainted  (temp.  Hen*  3^) 
%3fC  levying  war  against  the  king;  whereupon  the  ad- 
Towson  and  patnmage  of  the  abbey  passed  to  the  king; 
atKi  the  question  arose^  on  petition  of  right,  in  the  time 
of  Bdmtrd  4*5  whether  the  king  could  insist  upon  a 
eorody  for  his  servant,  it  beiz^  admitted  that  he  had 
t)>e  ptitronage,  bat  denied  that  he  was  patron  in  jnre 
ooronss,  or  that  the  abbey  was  founded  by  him  or  his 
progenitors  $  and  it  was  held  that  foundership  may 
eottie.  to  the  king  by  escheat  or  forfeiture  for  treason; 
but  he  shall  not  therefore  have  a  eorody,  as  he  shall 
where  he  or  bis  ancestors  were  the  foundersi  The 
blood  of  thts  founds  could  not  be  tran^rred  to  the 
king,  though  the  patronage  might.  So,  where  land  was 
held  m  frankalmoigne,  if  the  seignory  were  transferred, 
die  service,  which  was  to  pray  for  the  souls  of  the 
grantQr  and  his  heirs,  could  not  pass  with  it.  Tb^ 
same  observation  applies  in  the  case  of  homage  an* 
Cftstrol.  And  a  power  given  to  a  roan  and  bis  heirs, 
where  a  'pi^Bonal  confidence  is  implied,  falls  within  the 
same  reasoaing.  None  of  these  cases  afibrd  any  ground 
for  questioning' that  the  jus  patronatus  of  a  foundatioa 
like  the  present  may  be  transferred,  though  the  pemsonal 
iqualitir  of  foundership  is  unalienable. 

Amos  in  reply.  As  to  the  distinction  attempted  be- 
tween foundership  and  patronage,  it  appears  from  the 
case  of  tbe  Abbot  de  Lyra^  cited  in  the  case  of  SuttorCs 

Hospital 


Htupiiia{a)^  tint  dMgr  both  memi  the  staxde  linilg.    Jb.       I999i 

The  jbteme^Etanrai^.Mi^(i)9  there  was  no  ooroc^y  xhtIIIIIL»r 

in  question ;  it  was  there  held  Xhilt  the  DotninatioB  Xo  a      Q'Vfi^^ii 

charity  was  incideist  to  the  fi3iuider  ssid  his  heirs*    The  7|«i^iwrtin»4^ 

writ  of  eoBtta  famam  coUadonis  which  twoa  given  *tel       SpIkwIc. 

the  founder  or  his  heir  when  lends  held  in  fierkukaknoigiie 

had  been  aliened,  was  for  a  restoration  of  ihe  lands  | 

theses  therefere,  and  not^mevdy  the  serrio^  ivfero  iwCTpirr 

Ue  of  alienation.     As  to  the  act  39  Mm  €»  6^  whieh 

gave  the  patronage  of  hospitals  to  the  fomdcacs,  their 

heirs  or  assigns,  that  statute  was  passed  at  a  time  wheii 

the  state  of  the  poor  was  very  uig^itt-and  extnofdipaQr 

legislative  provisiom  might  eeem  desirable 'to  fiicilitale 

eviery  endeavour  to  .provide  for  them.    And  it  iMgF  bi| 

angued  firom  the  introdnction  of  > the  word  assigns,  ^ihat 

withoDt  that  woid  the  patronage  would  not  have  been 

asognaUe.     WiUkms  y.  Tke  Bkh^p  of  Lmcolm,{c)  waa 

snbsequeot  to  this  act:   and  the  hospital  or  partMh 

dkmreh  there  eeems  to  have  been  considered  an  eccl&* 

siastical  benefice.     Atkins  v.  Montague  (d),  shews  that 

an  original  fomder  may  make  a  peeuliar  limitation  of 

patronage,  but  not  diat  sudh  limitation  may  be  departed 

from  at  pleasure  afterwards.   The  actof  1  W.^r^  ^»  2iS« 

S.4.  does  not  shew  that  the  dispositioBs  of  patronage 

there  refinmd  to  were  at  that  time  l^al.    Its  ol^ect  ipiaa 

to  goard  against  particular  modes  of  evadsag  the  law 

which  aught  be  attempted  in  tfulmre.    No  «nakggr-  esn 

be  dtttwn  from  charch  patrooage  to  that  now  in  ques* 

tion.     The  r^;fats  of  ecdesiastieal  patronage^  eqwciaUgr 

with  vegard  to  alienation  of  advowsons,  have  always 

.^)  10  J^p.  33.  (6)  3  P.  r«u.  145. 

^  (c;  CW.  JQttb  790.  {d)  Ctuia  Caafic.SJ4. 

X  been 


•1  ■'• 
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18S2.       been  Considered  an  anomaly  in  our  law:  but  in  that 
*^  case  tnere  is  some  control,  by  the  intervention "oFl^e 

*  aomsftattr'  bishop  to  whom  the  clerk  is  presented ;  and  eyed  where 
,&c.  the  advowson  is  donative^  the  incumbent  must  be  a 
priest,  subject,  as  such,  to  the  superintend^ice  of  the 
ordinary,  and  liable  to  ecclesiastical  censures  in  case  of 
misconduct:  whereas  in  the  present  instance,  if  the  pa- 
tronage is  alienable,  there  is  no  restricdon  as  to  the  party, 
and  no  control  over  his  conduct.  The  supposed  alien- 
adoBs  of  thb  patroni^  before  that  in  175£»  are^  by  no 
means  eonclusiva  One  of  them  was  in  th^  cage  of  Sir 
Anthony  Browne^  who  is  s^led  cousin  and  heir  of  the 
founder;  and  there  is  no  proof  that  he  was  not  60«  It 
is  true  there  was  a  deviation  from  the  line  of  inherifiyBee 
jfi  giving  a  life  estate  to  Dame  EUxabeth  after  the  death 
of  Sir  AMhony^  her  husband,  but  this  was  an  enxnr^  pfXH 
bably  occasioned  by  a  similar  estate  having  been  gri^;Uefl 
tothe  founder's  widow  inthe  original  letters  patent. 

Ckr*  adp.  tjuti. 

The  following  certificate  was  afterwards  sent :  *-*• 
This  case  has  been  argued  before  us  by  counsel^  an^ 
We  are  of  opinion  that  the  right  of  appointing  the 
master  of  the  said  grammar  school  and  diie  WardeDS-.ctf 
Ibe  lands)  tenements^  and  possessions  of  the  same  school, 
Vested  in  the  heirs  d  Anthomf  Browne^  the  founder,  |if 
the  $aid  jschool^  by  the  letters  patent  of  the  ^tii  oC  J^i 
in  the  fourth  year  of  the  reignof  Bang  PhiUp  and  Quf;f(i 
Mary^  wasj  in  point  of  law^  capable  of  alienation^ 

The  secdnd  question  stated  in  the  bas^  w^s.  ^ 
debated  before  us»  it  having  beetl  admitted  ^.>j^e 
counsel  for  Itie  Attbfhey-Geheralj  iUi  ^'  '^i  ij^ 
Vbi  t^AAt  ttf  0lt^atidti>  it  whs  iegall}^  1^hv^^^;|^ 


*'!  I 'I, 
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and  i»  n^^  7^.^  !p  the  fdofendant  Christopher  J^hamas       iSSfL 

Tamer.  ,  '         .  .-, .  n.Tf a  %ht 

Tenterd^n. 


J.  Parke. 


W.  E.  Taunton.       gchooL 

•  * 

John  Pattesqn. 


•    Tiie  Mayor  and  Burgesses  c^  Lyme  <Rbqis 
■*■''        i^flww/ —— Henley,  Esquire*  (a) 


«r 


I 


^  (In  Error.) 


^ECtARATION  stated  that  on  the  20th  of  Jiani,  Bylettenpn- 

'^^'  ID  Chr.  1.,  to  wit,  at,  &c.,  that  kinj?  by  his  letters  JJ^tS'to  |£ 

liaWfeiftdid  (amongst  other  things)  give,  grant,  and  co«i^  ^^^^ 

^&tii'  i6  the  mayor  and  burgesses  of  lAftne  E^is^  imfl  ^^»  **>•  *»- 

thetr"  soceessors,  the  borough  or  town  of  lyme  MegiSj  ■oolW.aBd 

imd  also  all  that  the  building  called  the  pier,  quay,  or  qiMj>  ^  oob, 

wHh  aU  Ubeitici 

C!ob  of  I^/me  Begist  with  all  and  singular  the  liberties,  and  proati.  &c. 
privileges,  profits,  franchises,  and  immunides,  to  the  the  auDef  and 
'jiEbne  town  or  to  the  said  quay  or  cob  in  any  wise  JJISb^JIJ^ 
toonging,  to  have,  hold,  &c-  to  the  said  mayot  attd  ^^^^ 
'burgesses,  and  their  successors,  to  the  only  and  ptap^  E^^  b*  • 
"Wi  and  behoof  of  them  and  their  successors  in  fee  fiirm  wiUed,  tiiat 

1  tha  mayor 

fi>f 'ever;  yielding  of  fee  farm  to  our  said  Uu  King  and  boy  mi 

^JL.!  ^      and  tbrir  sua* 

^Witrhi  the  First,  his  heirs  and  successors,  of  and  for  oeMon,  all  and 
'ftcCViforesud  borough  or  town,  with  its  liberties  and  b^ld^ng^ 

.uOi  banki,  iaa 

afaoraa,  &c.  wttbin  the  aaid  borough,  or  thereto  belonging,  or  situate  between  the  lama  and 
iOM  lei^  Ibid  -abd  the  Uid.  |iier>  ^k&  m  tbeir  own  cotis  nod  ehcDgea  thenceforth  for  eter, 
•bouJd  BBpair,  maintain,  and  tupport,  as  often  as  it  should  be  necesaaiy. 
'^^^-%IeW  AM»  thtti  ilie  mayor  and  brnigessefl  of  I^m§  having  aoea|>ted  the  charter,  became 
Jaoally  bonpd'to  Vgtir  the  boildingSi  banks,  tea  shorss,  and  mounds. 
^%ooal^,  tttit^tftta  obUgation  being  otte  Which  eoncenied  the  public,  an  indictment 
imld,liiL  .in  case  ^  noi^^repair«  Mainst  the  mmr  and  buigetses  for  their  general  default, 
Wd  Klri  IioUa  )im  m'  case  fotaairdetaod  particiilar  dama^  sustained  iQ^comaquaoce  bj  an 
WWdoaL 

(a)  Tfab  case  waa  decided  in  last  MiOadmat  tm. 

firanchiaesi 


"Hnnun  J 
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1SSS4  ftMnhisM^  88^  m  tke  said  lettes  potou  was  in  thai  b^ 
_-„  '  batf  meotioned;  and  our  said  late  ktnc  did  fuitbary 
MdlPwiyiwn  pacdocv  Nnriae  and  rdease  to  the  mayor  and  burgesses 
and  their  aucoraaors  for  ever>  tventynieven  narksi  parcet 
of  thiny«two  marks  of  the  farm  of  the  same  boroogh, 
and  the  Bberties  thereof,  anciently  by  letters  patent,  or 
in  any  other  manner  due ;  our  said  Lord  the  King^ 
willing  not  that  the  same  mayor  and  burgesses,  or  their 
sncoessorsy  should  be  charged  of  the  further  portion 
of  the  aforesaid  fiirm  besides  the  said  five  marks, 
but  that  they  should  be  acquitted  and  for  ever  dis^ 
dbarged  of  the  twenty-seven ;  and  that  the  mayor  and 
burgesses,  or  their  successors,  all  and  singular  the 
buildings,  banks,  sea  shores,  and  all  other  mounds  and 
ditches  within  the  aforesaid  borough  of  Lyme^  or  in 
any  wise  belonging  or  appertaining,  or  situate  between 
the  same  borough  and  the  sea,  and  also  the  said  building 
there  called  the  pier  quay  or  the  cob,  at  thieir  own  costs 
and  expenses  thenceforth  from  time  to  time  for  ever 
should  well  and  suflSdently  repair,  maintain^  and  sup- 
port  as  often  as  it  should  be  necessary  or  expedient :  and 
the  king  then  granted  that  the  mayor  should  be  clerk 
of  the  market,  and  that  the  mayor  and  burgesses  should 
htfve  the  fines  and  amerciaments  forfeited  before  the 
ckrk  of  the  market,  and  should  have  full  power  and 
aothorily,  and  licence,  from  time  to  time  for  ever,  to  dig 
stones  and  rocks  in  any  places  whatsoever  within  the 
borough  and  parish  of  the  town  aforesaid,  out  of  the- 
sea  and  on  the  sea-shore  in  the  borough  and  parteh' 
aforesaid,  ad|ei&ing  to  die  said  borough  or  towil>  for 
the  reparation  and  amendment  of  the  port  and  building* 
afoffwaid,  called  the  pier  quay  or  cob,  and  other  ne0BSr 
sary  reparations  and  common  works  of  the  same  (to'wA: 
and  borough  whkh  uid  iflttesa  palent  the  mayor,  and 

burgi 


IN  TH^'SiidokfDiYMAJkti^  WILLFAM  IV.  'ff: 

bv^^sstes  afiirssiid -dol;  a^cdpte^  and  tfce^iam^tiffiMcl       \^Mi 


have  beeh  and  stiU  we  6oe  cf  ^n'gafmralkd  ^ 

duHrters*  of  the  snid  bo^ongh ;  ami  d»8  sMdniByov'fln^  iAM  boi^^^ 
bufgesses  fixnn  thence  hitherto  have  held'  and  (snjojf«d       ri^ftfiut 
all  the  benefits,  profits,  and  advantages  granted  tO'tfcen 
by  the  said  letters  patent. 

The  declaration  then  stated  that  before  ahd  ot  the 
time  of  the  conn&itdi^  of  the  griemnces,  fte.  the  plains 
tiff  was  lawfully  possessed  of  certain  messuages^  doies^ 
&C.  in  the  borough  aforesaid,  and  was  the  rdversicfti^ 
of  certain  other  messuages,  8cc.  there,  all  whibh  wtftts^ 
abntting  on  and  near  the  sea-shore.  That  bef(ire  uA^ 
at  the  time  of  the  sealii^  of  the  letters  patent,  and  acs* 
oeptance  thereof  as  aforesaid,  and  at  the  time  of  the 
committing  of  the  grievances,  &c.  divers,  to  wit,  &c«,. 
buildings,  banks,  Sea  shores,  and  mounds  had  been  and 
were  respectively  standing  and  being  within  the  borough 
of  i^sif  Begh  aforesaid,  and  divers,  to  wit^  &c  other 
buildings,  banks,  shores,  and  mounds  had  been  and  rck 
speetively  were  belonging  and  appertaining  to  the  said 
borough,  and  divers,  to  wit,  &c.  other  buildings,  banks,. 
sea  shores,  and  mounds  had  been  and  were  respeetrvdy 
E^tandiag,  being,  said  situate  between  the  said  borough 
and  the  sea;  all  which  said  baiidings,  &c«  wet'e  near  to- 
imd  dien  and  there  constitoted  and  fefmed  a  protediorii' 
and  safeguard,  and  still  of  right  ought  to  &nB  and  be  a 
proteetbn '  and  safi^uard  to  the  niessdages,  cottoges^- 
bafildlngfei,  add  closes  of  land,  ^ih  the  appiirteKWioes 
hklhm'  memioned,  and  then  and  there  prevented*  and  still 
cff^ighT  ought  to  prevent  the  sia  fi^m-  rwoeimg  ^r  flow^ 
isgi%ii^'»^oti)  agaiosi;  itt  over  the  said  messotq^,  ftei^- 
aach  olbwbicft  buiMingB,  'bapks,  &c#-the  defendants  ar 
thitftlmw of  Mmtnitting  of :tbe  saidgrievandss/wiere by^ 
^mio^eC^tbeli^ttclrsi^BV^d  UMtr  dm^tsiai^fdiefeo^' 
?^??'?3iu*i  liable 
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1688*  Jmos  {or  the  ivformant   The  pi^tronag^  of  this  ^ctiocdy 

*_'    '  tbooffh  it  has  for  some  time  been  alienedf  could  not 

TbeAvroftirRw  ^                                                                                      \     \ 

GxirgiLAL  legally  be  so  disposed  of.    The  right  of  foundersbip  is 

agcdnsi  ^ 

theMaster.Ac.  Hot  capable  of  alienation :  it  is  inseparable  froni  the 

School.  bloody  and  could  not  be  granted  to  the  king,  Mt^ddlen 


CoU^e  case  {a).  It  is  said  in  EnglefieUCs  case  (6) .  ( 
ferring  to  Bro.  Abr.  tit.  Corodies)  that  in  the  time  of 
Henry  VIII.  it  was  held  that  a  foundership,  which  i&  a 
thing  annexed  inseparably  to  the  blood  of  the  founder, 
should  not  be  forfeited  by  attainder.  In  the  r^oiti.pf 
Etiglefield^s  case,  Moor,  S22.  Coke^  in  aigumenft,  r^f^ 
to  a  case  decided  in  10  H.  8.,  (which  is  not  oovpfised 
in  the  year-books,)  as  shewing  that  a  foundecsh^  is  opt 
forfeitable.  In  Co»  LitU  99  a.  it  is  said  that  teni^re..^ 
frankalmoigne  is  an  incident  to  the  inheritable  ^Q9d 
of  the  grantor,  and  cannot  be  transferred  or  foclfeit^, 
no  more  than  a  foundersbip  of  a  house  of  religicH^ 
homage  ancestrel,  or  any  other  incident  to  their  ii^ 
heritable  blood.  In  Bro.  Abr.  Corodies^  5*  a.  Qfm.  is 
cited  in  which  it  was  laid  down  that  ^^  foundersbip  (of 
an  abbey)  is  annexed  to  the  blood,  and  cannot  )lfe 
granted  to  any  one;  and  if  the  church  be  dissolTed  t)}e 
founder  shall  have  the  land,  yet,  it  seems,  the^fao^da'- 
ship  cannot  escheat,"  that  is,  by  death  wit)io.i|t  bejf; 
nor,  as  it  seems,  can  it  be  forfeited  by  felony;  *Vf»r 
it  is  a  thing  annexed  to  the  blood,  which  cai^ipt,];^ 
separated  as  it  is  said.  Quod  nota.  For  a  mn  ^o 
is  heir  of  another  cannot  make  another  to  I^  \i^%* 
In  the  case  of  The  Earldom  qf  Cksfard  (c)  J^q^pigfiS* 
instances  a  foundersbip  as  one  of  the  thii^  fg£i^p^if^}fk 
fee-simple,  wlMch  cannot  b^  aliened.    Wb^rc^  a  IKirfKyi 

[a)  11  Bep.  77a.  78a.  (5)  7  Hep.  13a. 

seised 
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teiaed  in  fee  of  ft  inanor  granted  a  rent-charge  in  fee       1832. 
tiid'eoatlbr  tb^  support  of  poor  persons,  and  afterwards  ,^.     * 
made  a  grant  in  fee  of  the  manors  so  charged,  and      Gxyjvutr, 

ogainit 

died)  it  was  held  notwithstanding  that  the  heir  of  the  TheMaster,fte« 

grantor  shonid  have  the  nomination  of  persons  to  par^       SchooU 

take  'df  the  chari^,  for  this  was  incident  to  the  founder 

nod  his  heirs,  or  those  appointed  by  him,  and  did  not 

pass  with  the  lands,  Atiomey-General  v*  Bigby  (a).    In 

the  present  case  the  letters  patent  which  give  licence  to 

Isbdow  the  school  contain  nothing  to  connect  the  right 

-'6f  ][Mitronage  with  the  manor  of  Southaoeald^  which  is 
hot  teferred  to  in  them. 

''*'  16 Ae  right  of  patronage  were  alienable  it  would  b<! 

"snt^edt  to  the  same  legal  liabilities  with  pther  real  pro* 
"petty  tapable  of  being  separated  from  the  inheritance^ 

*  in  particular  cases,  as  for  instance  to  dower.  But  it  is 
tiever  reckoned  among  the  kinds  of  property  subject  to 
'dower,  though  diere  may  be  dower  of  an  advowson ; 
tfoi)  ftgun,  is  it  assets  in  the  hands  of  an  heir^  though  an 
^idtowsbn  IS* 

The  patronage  (after  the  deaths  of  the  foundei'  tmd 
tus  wife),  is  given  by  the  letters  patent  to  the  heirs  of  the 
'femideri  and  the  expifession  is  strengthened  by  hdding^ 
^  kad  the  hebts  of  the  same  heirs.**  It  Cannot  be  said 
Vtai  the  Word  ^<  heirs,**  in  this  instance,  includes  assigns* 
The  contrary  may  be  inferred  from  the  rule  prevailing 
fn  analogous  cases*  Thus,  in  Com.  Dig.  Offker^  (C}» 
'ist  ftsfdt  of  the  authorities  collected  is,  that  an  office  of 
'Ottll  ghtnted  by  the  crown,  though  in  fee«  is  not  assign** 

\iski  iinfc^  th^re  b^  the  word  <<  assigns,**  or  something 

"t^^BM^^  te  tlie  grant    This  iii  laid  dowU)  In  parti-* 

'  Vdta4  fey  ihdHdgtt  Ji  in  the  case  of  the  Haiidm  qf  Oi> 

•  (ii}  $P,  Itm.  Uik 
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]jBS!2.       have  been  granted  for  (inter  alia)  the  repairs  of  sea  walls, 

"       to  issue  a  commission,  under  which  the  lands  may  be 

andBurgesws  appropriated  to  such  uses  as  were  appointed  by  the 

•f  Lnf  c  Rkcis 

affunMt       donors. 

But,  assuming  that  a  condition  annexed  to  a  grant 
oF  land  as  late  as  the  time  of  Car.  1.  would  give  a 
stranger  a  right  of  action  for  an  injury  sustained  by 
him  by  breach  of  that  condition ;  it  does  not  appear 
from  this  chatter  that  any  $>uch  condition  was  annexed 
to  the  grant.  This  charter  does  not  make  the  grant 
upon  any  condition  to  repair,  but  is  a  simple  declaration 
of  the  king's  will  that  the  corporation  shall  repair ;  that 
alone  cannot  create  an  obligation  of  thb  kind.  Besides^ 
the  condition  to  repair  is  confined  to  the  clause  remitting 
twenty-seven  out  of  thirty-two  marks,  and  does  not  ex- 
tend to  the  other  specific  grants,  as  of  toll,  &c.  The 
construction  of  the  charter,  therefore,  is,  at  all  events, 
only  that  the  king  remits  part  of  the  fee-farm  rent  to  the 
corporation  on  condition  that  they  repair;  and  where 
tliere  are  several  distinct  grants  by  one  charter,  one  may 
be  forfeited  without  the  rest,  Rex  v.  The  Corporation  of 
Maidenhead  (a).  Then,  if  the  charter  itself  does  not  give 
a  right  of  action  to  a  stranger,  the  £ict  alleged  that  the 
corporation  accepted  the  charter  and  enjoyed  the  benefits 
granted  by  it,  will  not  have  that  operation;  for  the 
mere  possession  or  tide  to  land  under  a  charter  ac- 
cepted cannot  create  an  obligation  to  repair,  or  give  a 
right  of  action  to  an  individual  injured  by  reason  of 
non-repair.  The  obligation  must  be  alleged  to  be  ratione 
tenurae,  Rex  v.  Kerrisqn(b).  An  attempt  was  there 
made,  as  in  this  case,  to  establish  that  ownersiiip  wa«» 

(a)  rtdfnit,  aa.  {b)  i  at.  f  a.  455. 

sufficient 
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suflScient  to  charge  the  individual,  but  it  failed.     Be-       18S2. 
sides,  the  declaration  does  not  allege  that  the  corporation       '"'~"* 

The  Mayor 

were  in  possession  of  any  land,  though  that  was  assumed  and  BurgesMs 
in  the  Court  of  Common  Pleas,  but  merely  thair  they  agamsi 
were  in  possession  of  the  benefits  granted  by  the  char- 
ter. The  cob,  &c.  may  have  been  in  the  possession  of 
tenants,  and  then  an  action  could  not  be  maintained 
against  the  owner.  Cheetham  v.  Hampson(ja)  shews 
that  an  action  will  not  lie  against  an  owner  for  not  re- 
pairing fences,  but  against  the  occupier  only,  and  the 
latter  most  be  charged  by  prescription,  Star  ▼•  Bootes^ 
ly{b)»  Another  objection  is,  that  the  declaration  con- 
tains no  allegation  that  the  mayor  and  burgesses  ever 
did  any  repairs.  Now,  if  the  declaration  had  alleged 
a  prescriptive  obligation  to  repair,  it  would  not  have 
been  sufficient  without  alleging  further  the  &ct  that 
they  had  repaired.  Rex  v.  Broughion  (c).  Besides,  it 
is  not  sufficiently  shewn  by  the  declaration  that  the 
repairs  were  necessary  or  expedient,  according  to  the 
intention  of  the  charter,  and  that  the  defendant  in  error 
suflered  immediate  injury  from  the  neglect  of  such  ne- 
cessary repairs.  He  alleges  that  his  own  estate  was  in- 
jured, but  it  might  be  for  the  general  benefit  that  his 
property  should  be  sacrificed.  Further,  it  is  not  alleged 
in  the  declaration  that  the  walls,  mounds,  &c  were  still 
the  property  of  the  corporation.  They  may  have  parted 
with  all  the  property,  granted  by  the  charter,  to  which 
the  obligation  of  repairing  was  annexed. 

Follett  contrd.  It  must  be  assumed  after  vertlict  that 
proof  was  given  that  repairs  had  been  done  by  the  cor- 
potation,  for  there  would  otherwise  have  been  a  verdict 

(a)  4  7.  JL  SIS.  (6)  I  S<dk.  535.  (c)  5 Burr,  STOl. 
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18S2.       in  their  faYOun     A  township  is  liable  to  repair  roads  by 

usage,  and  not  by  tenure,  and  the  fiict  of  having  re- 

and  Borgnaes  paired  is  that  which  fixes  the  charge^    Where  a  party 

of  Ltux  Rbou 

jyainu        is  charged  with  the  repair  of  roads  by  reason  of  tenure, 
it  is  sufficient  to  allege  the  obligation,  without  stating 
actual  repair,  though  it  be  usually  alleged.    The  re* 
pairing  is  evidence  of  the  obligation.    In  the  present 
case,  a  duty,  the  neglect  of  which  may  a&ct  the  public, 
is  imposed  on  a  corporate  body  by  the  king^s  charter, 
which  charter,   and  certain   benefits  conferred  by  it, 
have  been  accepted  by  the  grantees:  if  they  do  not 
perform  the  duty  imposed,  an  indictment  will  lie  against 
them  for  the  general  injury  to  the  public,  and  an  action 
at  the  suit  of  any  individual  who  has  sustained  a  par* 
ticular  injury :  and  a  declaration,  founded  on  such  duty, 
need  not  state  that  the  corporation  has  actually  repaired 
before.    The  grant  here  must  be  presumed  to  be  one 
for  the  benefit  of  the   public,    and    the    individuals 
composing  the  public  have  a  right  to  require  perform- 
ance of  that  duty,  and  although  there  may  be  other 
remedies  as  between  the  king  and  the  grantee,  the  public 
are  not  bound  to  wait  till  the  king  chooses  to  enforce 
them.  The  king  may  get  rid  of  the  franchise,  but  so  long 
as  the  grantee  holds,  it  is  his  duty  to  perform  the  con* 
ditions  on  which  he  holds ;  and  if  he  neglects  so  to  do, 
the  law  gives  a  remedy  to  any  one  injured  by  it.     If  a 
man  be  owner  of  a  ferry  to  which  toll   is  attached , 
either  by  prescription  (whidi  supposes  a  grant  before 
legal  memory),  or  by  a  grant  made  since  legal  memory, 
and  neglects  to  keep   a  boat,   or  refuses  to  take  a 
passenger  without  more  than  the  legal  toll,  or  suffers 
the  ferry  to  fall  into  decay  for  want  of  repairing  the 
access  to  it,   the  king  may  repeal  the  grant  by  scire 

facias 
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fiicias  or  qao  warranto,  Peter  v»  Kendal  {a\  but  until        1833. 
be  does  so  the  grantee  may  continue  in  possession,  ■ 

_     ,         ,  „  ,  .  The  Mtyor 

and  though  negligent,  may  have  an  action  agamst  any  ud  BargesMs 
one  who  disturbs  him.  But  then  an  indictment  will  J^!^  ^^ 
lie  against  the  grantee  for  the  public  injury,  or  an 
action  on  the  case  by  any  individual  sustaining  a  par- 
ticular injury.  In  Pcyne  v.  Partridge  {b)  it  was  held 
that  a  custom,  that  the  inhabitants  of  a  particular  district 
have  used,  and  have  a  right  to  pass  a  certain  ferry  toll 
Jretj  is  good,  and  if  toll  be  extorted  from  such  an  in^- 
habitant,  he  may  have  an  action  on  the  case;  but  no  ac- 
tion will  lie  against  the  ferryman  for  not  keeping  a  boat 
for  the  purpose  of  the  ferry,  unless  some  special  damage 
ensue  /  though  he  may  be  indicted  for  this  neglect.  I^ 
then,  there  be  a  particular  damage,  as  it  is  there  said,  an 
action  will  lie.  In  Churchman  v.  Tunstal  (c),  which  was 
an  action  by  a  common  ferryman  for  disturbance,  it  was 
stated  in  argument,  as  a  ground  of  the  phunlifiTs  right 
to  recover,  that  against  a  common  ferryman,  an  action 
upon  the  case  lies  if  he  refuse  to  carry  passengers,  or 
if  he  exact  excessive  prices ;  and  he  is  indictable  if  he 
do  not  keep  his  ferry  in  good  repair,  &c.;  but  a  private 
ferryman  is  not.  For  all  purposes  connected  with  the 
sea-shore,  and  protecting  land  against  the  sea,  the  king' 
would  have  been  charged  by  law  to  make  repairs.  This 
appears  from  the  form  of  the  commission  of  sewers, 
Callisf  p.  2.  Here  it  appears,  that  the  land  between 
the  borough  and  the  sea  originally  belonged  to  the 
king;  for  he  grants  the  corporation  licence  to  dig  rocks 
therew  He  might  therefore  grant  the  land  with  the 
burden  of  repair  attached.  This  case  is  analogous  to 
those  where  an  officer  is  intrusted  by  common  law  or  by 

(m)  6B.i  a  705.  (6)  Show.  ^5.     Carih,  19U  (c)  Hard.  165. 

6  3  Statute, 
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1832.       statute,  and  an  action  lies  against  him  for  neglect  of  the 
duty  of  his  office*     Thus  in  L/me  v.  Cotton  (a),  it  was 

The  Mayor 

ud  Burgenei  held  by  three  Judges,  [Holt  C.  J.  contra,)  that  an  acticm 

ofLyMKRBQU  11,..,  1     i. 

agoAitii  would  not  he  against  the  postmasters-general  for  ex- 
chequer bills  lost  out  of  a  letter ;  but  it  was  conceded, 
that  the  action  would  lie  against  the  inferior  officer  to 
whom  the  letter  had  been  delivered.  So  if  a  custos  bre- 
vium  keep  records  in  his  office  so  negligently  that  they 
are  altered,  though  they  do  not  appear  to  have  been  so  by 
his  consent,  and  the  attorneys  of  the  court  had  privilege 
to  view  the  records  without  control,  still  be  is  liable, 
on  the  ground  that  he  has  taken  upon  himself  to  keep 
the  records,  Herbert  v.  Pagett  {p) ;  and  in  general  an 
action  lies  against  a  man  for  neglecting  to  do  that  which 
by  virtue  of  his  office,  or  by  other  legal  obligation,  he 
ought  to  do,  Com.  Dig.  tit  Action  on  the  Case  for 
Negligence^  A.  2.  A.  S.,  as  if  a  parson  is  bound  by  pre- 
scription to  find  a  bull  and  boar  yearly  for  the  increase 
of  the  cattle  within  his  parish,  and  does  not  do  so, 
1  Roll.  Abr.  109.  Moore,  S55. ;  or  if  a  person  be  bound 
to  repair  a  bridge,  by  the  neglect  of  which  damage  is 
sustained,  Steinson  v.  Heath  (c) ;  or  to  repair  a  bank, 
and  does  not  do  it,  whereby  the  land  of  another  is  sur- 
rounded, 1  EolL  Abr.  105.  It  may  be  said  these  are 
cases  of  prescription,  but  that  is  immaterial,  because 
every  prescription  is  supposed  to  be  founded  on  a  grant 
to  which  the  obligation  was  originally  annexed.  Mayor 
of  Lynn  v.  Turner  (d).  The  obligation  may  begin  within 
the  time  of  legal  memory,  as  appears  from  Callisj  117.  a-, 
and  the  case  from  the  Year-book,  11  Hen.  7.  f.  12.,  and 
Porter's  case(er),  there  cited.     Whether  the  burden  is 

(a)  ISaacn.  {b)  I  Lev.  64. 

(e)  3Zcv.  400.  (tf)  C(mp.S6* 

(ej  1  Bq).  35  b. 

thrown 
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thrown  on  a  party  by  prescription,  which  supposes  an        18S2. 
adequate  consideration,  or  by  existing  grant  shewing  the     .^ 
consideration,  still,  if  the  party  bound  do  not  repair,  an  Md  Bur^geMes 
action  equally  lies  by  any  one  injured,  Keighlei/s  case  (a),        againu 
and  the  Year-book,  18  Ed.  S.  23.  there  cited.    The  latter 
was  an  action  on  the  case  brought  for  not  repairing  a 
sea  wall,  whereby  the  water  entered  and  drowned  the 
plaintiff's  land,  for  which  the  plaintiff  recovered  damages, 
and  a  writ  was  awarded  to  the  sheriff  to  distrain  B. 
to  repair  the  wall  where  there  was  need  and  default. 
Lord  Coke  adds,   '*  nota  reader,  this  judgment  in  an 
action  on  the  case,  and  the  reason  thereof,  is  pro  bono 
ptddicoj  for  salus  poptdi  est  suprema  ler,  and  therefore  it 
is  part  of  the  judgment  in  this  action  on  the  case,  that 
the  defendant  shall  be  distrained  to  repair  the  wall." 
The  public  duty  is  stated  by  Lord  Coke  to  be  the  reason 
of  the  judgment,  and  no  distinction  is  made  by  him  be- 
tween cases  where  tiie  obligation  is  ratione  tenures  by 
prescription,  and  where  it  is  created  by  grant  within  the 
time  of  legal  memory.     In  Rexv.Kerrison  (/;),  the  judg- 
ment proceeded  on  the  ground  that  a  party  was  not  by 
law  chargeable  merely  as  the  owner  of  a  navigation,  to 
repair  a  bridge,  that  there  must  be  some  contract  or 
obligation  annexed  to  the  original  grant  under  which  he 
took  to  induce  such  liability,  and  that  there  was  no 
allegation  in  the  indictment  of  such  obligadon,  or  of 
any  grant  from  which  it  might  be  presumed  to  result, 
the  averment   being  simply  **  hf  reason  of  his  being 
<nmer  and  proprietor ;"  and  it  was  said  that  the  words 
ratione  ientur^e^  by  the  technical  sense  which  had  been 
given  to  them,  imported  an  obligation  resulting  from  an 
original  grant,  and  therefore  embodied  the  condition  upon 

(a)   10  Co,  139  a.  (6]  iJf .  f  &  435. 

G  4  which 
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18S2.       which  the  land  was  granted.    That  case  is  in  favoar  o 
'~~       the  defendant  in  error ;  for.  here*  the  irrant  and  the  terms 

The  Mayor  »        »  >         o 

and  Bui^gesses  annexed  to  it,  appear  on  the  face  of  the  declaration; 

of  XiTMx  Rxau 

agamu  the  condition  on  which  the  charter  was  granted  is  shewn. 
The  Earl .  of  Devansfdre  v.  Gibbons  {a)  establishes*  that 
the  obligation  to  repair  a  sea  wall»  when  it  arises  by 
agreement  with  the  crown,  is  of  a  nature  which  regards 
the  commonwealth,  in  which  every  individual  is  in- 
terested, and  therefore  a  party  to  it,  and  entided  to  a 
remedy  by  bill  in  equity.  In  Russell  v.  2%e  Men  ff 
Devon  (£),  it  seems  to  have  been  admitted  that  the  action, 
which  was  there  brought  against  the  inhabitants  of  a 
county  for  an  injury  sustained  in  consequence  of  a 
county  bridge  being  out  of  repair,  would  have  been 
maintainable  against  a  corporation.  Then,  it  sufficiently 
appears  from  the  present  charter,  that  the  entire  subject- 
matter  of  the  grant  is  the  consideration  for  the  charge; 
that  the  latter  is  referable  to  all  the  preceding  matter,  and 
not  merely  to  the  release  of  arrears.  It  is  clear  from  the 
whole,  that  all  the  benefits  of  the  charter  are  taken,  sub- 
ject to  the  condition  of  repairing.  It  is  not  necessary  that 
the  obligation  to  repair  should  be  coupled  with  lands. 
But  if  that  were  so,  the  charter  grants  land ;  for  the  bo^ 
rough  and  the  cob  are  granted.  The  corporation  is  not 
to  judge  of  the  necessity  or  expediency  of  repairs.  The 
party  injured  may  prove  the  necessity.  The  corporation 
is  bound  to  protect  all  the  individuals  within  the  sea 
banks,  8cc.,  and  if  so,  an  individual  complaining  need 
only  shew  the  necessity  so  far  as  regards  his  own  pro- 
perty. It  was  not  requisite  to  allege  that  the  mounds  , 
or  banks  belonged  to  the  corporation^  any  more  than 
.  it  would  be  to  state  in  an  indictment  that  a  road  or 
bridge  belonged  to  the  party  bound  to  repair  it.    The 

(«)  Hardr.  169.  (6J  2  T.  R,  667. 
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Court  will  not  assume  that  they  have  parted  with  the        1832. 
property.  • 

'^     '^    ^  The  Mayor 

and  Burg«tfl«f 

Sbr  James  Scarleti  in  reply.  The  authorities  cited  do  ^gaitut 
not  prove  that  a  charge  imposed  by  charter  within 
memory  is  equivalent  to  one  ratione  tenune*  Land^ 
which  is  granted,  is  taken  with  the  burden  upon  it:  but 
the  burden  must  be  a  pre-existing  one.  In  Ckurchman 
V.  Tunsial  (a),  the  ferry  had  existed  time  out  of  mind. 
In  Payne  ▼•  Partridge  {b\  both  the  ferry,  and  the  alleged 
custom  to  pass  toll  free,  were  ancient.  The  like  answer 
may  be  given  to  other  cases  of  the  same  description. 
In  T^e  Earl  of  Devonshire  v.  Gibbons  {c)^  a  bill  was  filed 
chuming  to  be  relieved  from  an  assessment  of  the  com- 
missioners of  sewers,  by  an  order  upon  persons  who  held 
lands  chargeable  to  the  maintenance  of  the  sewers.  That 
does  not  shew  that  an  action  would  have  lain  against 
those  persons.  In  the  case  cited  from  1 1  Hen.  7.  fo.  12. 
the  only  question  was,  whether  the  grant  was  void.  It  is 
not  contended  in  this  case  that  the  charter  is  void,  but 
only  that  it  does  not  give  any  right  of  action.  '  In  Tie 
King  V.  2%e  Mayor  of  lMerpool(d\  it  was  admitted 
that  a  corporation  could  not  subject  itself  to  an  in- 
dictment by  agreement  to  repair  a  road.  To  make  thi^ 
case  analogous  to  those  of  public  officers,  it  ought  to 
have  appeared  clearly  on  the  record  that  the  duty 
neglected,  and  from  the  neglect  of  which  the  damage 
arose,  was  one  of  public  concern. 

Lord  Tenterden  C.  J.,  in  Michaelmas  term  last, 
delivered  the  judgment  of  the  Court. 

(a)  Bardr.  163.  (6)  ^010.  S55.     Carik,  191. 

(c)  Hardtr.  169.  (d)  5  Satt^  89. 

There 
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1832.  There  are  two  questions  in  this  case:    first,  Whe- 
ther  the  declaration  shews  any  legal  obligation  on  the 

Hie  Mftjor  ^ 

and  BumssM  plaintiffii  in  error  to  repair  the  buildings,  banks,  sea- 
agaittfi  shores,  and  mounds,  for  the  non-repair  of  which  the 
action  is  brought ;  and  secondly,  if  it  do,  Whether  it 
be  competent  to  the  defendant  in  error,  a  private  indi- 
vidual and  a  stranger,  to  sue  them  for  their  default,  in 
respect  of  the  damage  which  he  states  himself  to  have 
sustained. 

With  respect  to  the  first,  we  have  no  doubt  but  that 
a  suflBdent  obligation  is  disclosed.  It  appears  that  king 
Charles  the  First,  by  his  letters  patent  granted  to  the 
mayor  and  burgesses  of  Lyme  JtegiSj  the  borough  or 
town  of  Lyme  Regis  (probably  anciently  so  called  be* 
cause  it  belonged  to  the  king),  and  also  the  pier,  quay, 
or  cob,  with  all  liberties  and  profits,  &C.,  belonging  to 
the  same,  and  remitted  also  twenty-seven  marks  of  their 
ancient  rent,  abating  it  from  thirty-two  marks  to  five; 
being  willing,  as  the  charter  expresses  it,  that  they 
should  not  be  charged  of  the  further  portion  of  the 
aforesaid  farm  of  thirty-two  marks,  besides  the  aforesaid 
five,  but  that  they  should  be  acquitted  of  the  twenty- 
seven  ;  and  that  the  aforesaid  mayor  and  burgesses,  and 
their  successors,  all  and  singular  the  buildings,  banks, 
sea-shores,  and  all  other  mounds  and  ditches  within  the 
aforesaid  borough  of  Lyme^  or  to  the  aforesaid  borough 
in  any  wise  belonging  or  appertaining,  or  situate  be- 
tween the  same  borough  and  the  sea,  and  also  the  said 
building  called  the  pier,  quay,  or  the  cob,  at  their  own 
costs  and  expenses,  thenceforth  from  time  to  time  for 
ever  should  well  and  sufficiently  repair,  maintain,  and 
support  as  oflen  as  it  should  be  necessary  or  expedient. 
Grants  of  other  matters  are  also  set  forth  as  contained 
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in  the  charter,  such  as,  that  the  mayor  shall  be  clerk        18S2. 
of  the  market,  and  that  the  mayor  and  burgesses  shall        

1  I       ri  J  i.  ^*  Mayor 

have  the  fines  and  amerciaments  foifeited  before  the  and  Borgewiet 
derk  of  the  market,  and  also  shall  have  full  power  and  ogninMi 
authority  and  license,  from  time  to  time  for  ever,  to  dig 
stones  and  rocks  in  any  places  within  the  borough  and 
perish  of  the  town  oat  of  the  sea,  and  on  the  sea  sliore^ 
in  the  borough  and  parish  aforesaid,  adjoining  to  the 
sakl  borough  or  town,  for  the  reparation  and  amend- 
ment of  the  port  and  building  aforesaid,  and  other 
reparatioDs  and  common  works  of  the  same  town  and 
borough,  belonging  and  appertaining  to  the  building 
aforesaid*  These  letters  patent  diffi^r  greatly  from  a 
common  grant  from  one  sulgect  to  another.  What 
effect  such  an  instrument  might  have  we  are  not  called 
on  to  say.  But  this  is  a  grant  from  tlie  sovereign,  who 
is  the  parens  patriae,  and  guardian  of  the  realm ;  and 
the  objects  of  the  royal  bounty  are  a  body  corporate 
endowed  with  perpetual  succession*  We  think,  looking 
at  the  whole  instrument,  that  the  things  granted  were 
the  consideration  for  the  r^>airing  of  the  buildings, 
banks,  sea-shores,  &c.,  and  that  the  corporation,  by 
accepting  the  letters  patent,  bound  tiiemselves  to  do 
those  repairs.  Such  an  obligation  may  exist  by  cove- 
nant, as  well  as  by  tenure;  CalltSi  117*;  and  here  both 
ccMicur.  In  Sir  J.  Brett  v.  Cumberland  {a)  the  case  waa^ 
that  queen  Nizabeth  let  unto  WUliam  Cumberland  3,  water- 
mill  for  thirty-one  years  by  her  letters  patent,  wherein 
were  these  words :  —^  '*  et  pnedictus  WiUiebnus  exe- 
cutores  et  assignati  sui  prsedtctum  molendinum  et 
domus  et  aedificia  inde  sufficienter  reparabunt;"   and 

(a)  Cro*  JoCb  599*  59U 
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1832.       shall  leave  them  sufficiently  repaired.    **  The  first  ques* 
tion  wasy  whether  these  words  in  the  patent,  to  which 
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and  Biurgcsset  the  qaeen*s  seal  only  was  affixed,  should  enure  as  a 
agmtui  covenant  to  bind  the  lessee  and  his  assigns ;  and  it  was 
resolved  that  it  should;  for  the  lessee  takes  thereby, 
because  it  is  matter  of  record ;  although,  in  shew,  th^ 
are  the  words  of  the  lessor  only,  yet  he  accepting  thereof 
and  enjoying  it,  it  is  as  well  his  covenant  in  fact,  and 
shall  bind  him  as  strongly  as  if  it  had  been  a  covenant 
by  indenture.**  So  here,  though  the  letters  patent  im- 
port only  that  it  be  the  king's  will  that  the  corporation 
should  repair,  yet  the  plaintiffs  in  error,  havings  as  it  is 
averred  in  the  declaration,  accepted  the  letters  patent, 
and  having  from  the  time  of  their  acceptance,  hitherto^ 
had,  held,  receivc^d,  and  enjoyed  all  the  benefits,  profits, 
and  advantages  granted  to  them  thereby,  have  testified 
their  assent  that  this  shall  be  considered  as  a  condition 
or  obligation,  and  must  be  bound  accordingly.  In  this 
way  of  considering  the  instrument,  it  becomes  imma- 
terial to  enquire,  whether  or  not,  before  the  grant  of 
Charles  the  First,  the  king  himself  was  bound  to  keep 
these  banks  and  sea-shores  in  repair. 

This  point,  respecting  the  obligation  on  the  plaintifi 
in  error  to  repair,  was  not  much  disputed  by  their 
counsel.  It  was  argued  rather  that  the  gnnt  finom  the 
crown  could  not  give  to  a  third  person,  a  stranger,  a 
right  of  action,  and  that  the  remedy  lay  solely  with  the 
king,  either  by  seizure  ibr  non-performance  of  the  con- 
dition, or  by  information  at  the  suit  of  the  Attorney- 
General,  or  under  the  statute  43  Eliz.  c.  4.  But  we 
think  the  obligation  to  repair  the  banks  and  sea  shores 
is  one  which  concerns  the  public,  in  consequence  of 
which  an  indictment  might  have  been  maintained  against 

the 
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the  plaintifis  in  error  for  their  general  default;  from        1833* 
whence  it  follows  that  an  action  on  the  case  will  lie  airainst     ^ 
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them  for  a  direct  and  particular  damage  sustained  by  an   and  Burgesses 
individual)  as  in  the  ordinary  case  of  nuisance  in  a  high-        agamsi 
way  by  a  stranger  digging  a  trench,  &c«|  or  by  the  act 
or  default  of  a  person  bound  to  repair  ratione  tenurae. 
An  indictment  may  be  sustained  for  the  general  injury 
to  the  public,  and  an  action  on  the  case  for  a  special  and 
particular  injury  to  an  individual,  Pain  v.  Partridge  (a), 
Com,  Dig*  Action  upon  the  Case  for  Negligence^  (A)  3. 
In  the  Year  Book  12  Hen*  7*  fo.  18*  it  is  laid  down  by 
Ftneu^Tf  speaking  of  suit  at  a  court  leet,  that  *'  it  is  not 
against  reason  that  one  man  should  hold  of  another  to 
do  service  for  the  profit  of  a  stranger;  as  one  may  hold 
to  make  and  repair  a  bridge,  or  to  guard  and  repair  a. 
highway.     In  these  cases  the  services  are  for  the  prqfit, 
of  all  peojjies  and  so  it  is  also  if  one  holds  to  keep  a 
beacon  at  his  costs  and  charges,  for  this  is  to  guard  the 
country  in  time  of  war  when  enemies  come.''    In  the 
present  instance  it  cannot  be  said  to  be  of  less  common 
concern  that  the  sea  should  be  kept  out,  and  prevented 
by  adequate  banks  and  mounds  from  overwhelming  the 
land.     It  appears  from  many  instances  which  may  be 
put,  that  where  a  liability  exists  to  discharge  an  ob« 
ligation  which  concerns  the  public,  the  common  law 
will  enforce  the  obligation  by  the  usual  remedies,  al- 
though the  liability  may  not  have  existed  firom  time-. 
immemorial.     As,  where  a  highway  is  straitened  by 
bclosure^  an  obligation  to  repair  is  created  on  the  owner 
lyf  the  adjoining  land,  so  long  as  the  inclosure  continues, 
7^  Kjfig  V.  Stoughton  {b).  ,  A  county  is  bound  to  repair 

(a)  CflrfA.191.  (6)  S&mnif.  16a 
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1832.  a  modern  bridge,  if  adopted  by  the  public ;  so  a  parish  a 
hi^way  recently  made  common.  So  the  owners  of  a 
navigation^  who  are  not  prim&  facie  bound  at  coromon 
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•simM  law,  may,  by  particular  circumstances,  contract  a  liability 
to  erect  and  keep  up  a  bridge.  The  King  v.  The  In^ 
habita$U$  of  Kent  (a).  The  King  v.  The  Inhabitants  of 
Lindsetf  (£),  The  King  v.  Kerrison  {e).  These  decisions 
were  cases  of  implied  liabilities  arising  out  of  acts  of 
parliament,  but  they  prove  the  proposiuon  just  laid 
down. 

Some  smaller  objections  against  the  sufficiency  o{  the 
declaration  were  raised  by  the  counsel  for  the  plainufi 
in  error,  which  admit  of  a  ready  answer.  It  was  urged 
that  they  may  have  parted  with  the  property  granted 
by  the  letters  patent;  that  there  is  no  sufficient  aver- 
ment that  the  repairs  were  necessary  or  expedient;  and 
that  the  defendant  in  error  does  not  appear  to  have 
sustained  a  damage  sufficiently  immediate  and  peculiar 
to  entitle  him  to  an  action.  But  we  think  that  after 
verdict,  it  cannot  be  intended  that  the  corporation  have 
alienated  any  part  of  their  property,  (even  supposing 
such  alienation  would  relieve  them  from  liability,) 
where  the  declaration  expressly  alleges  that  they  still 
have,  bokl,  receive,  and  enjoy  all  the  benefits,  profits, 
and  advantages  granted  to  them  by  the  letters  patent: 
and  as  the  breach  charges  that  by  means  of  the  banks 
and  sea  shores  being  ruinous,  prostrate,  fallen  down, 
and  in  great  decay  Jbr  want  of  due^  needfid,  proper^  and 
neeeuarjf  repairing^  maintaining,  and  supportii^  of  the 
same,  the  sea  and  waves  thereof  ran  and  flowed  with 
great  force  and  violence  in,  upon,  under,. over,  and 

(«)  \Z  Bs9$,  9m  (I)  14  Eat,  «7.  (c)  3  JUL  j*  &  596L 
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against  the  plaintifiTs  messuages,  cottages,  buildings,  and        1832. 
closes,  and  thereby  greatly  inundated^  damaged^  injured^ 
undermined^  xcashed  downy  beat  down,  prosiratedf  levelled  and  Burg«aMs 
and  destroyed  the  said  messuages,  cottages,  and  build-        againtt 
ings,  and  the  materials  of  the  same,  together  with  the 
earth  and  soil,  and  part  of  the  said  closes,  were  washed 
and  carried  away,  we  are  of  opinion  that  enough  is 
averred  both  of  the  necessity  of  repairs  and  the  private 
injury  sustained  by  the  defendant  in  error.     This  judg- 
ment must,  therefore,  be  a£5rmed.    My  learned  Brother 
Liitledale  having  expressed  some  doubts  on  the  sub- 
ject, this  must  be  considered  the  judgment  only  of  my 
.  Brothers  Taunton^  Paiteson^  and  myseir. 

Judgment  aiSrmed. 


The  Kino  a^^amst  The  Dean  and  Chapter  of  FrUhy. 

^  ^  '^  Jan,  13^. 

Rochester. 


T^Y  the  judgment  of  this  Court  in  the  case  of  King  AnArehdeMon 
V.  Bajflajfy  Hilary  term  1831  (a),  Archdeacon  King  when  intUtuted 
was  declared  entitled  to  the  prebend  annexed  by  Hl'to  tiL^oflice^ 
Charles  I.  to  the  archdeaconry  of  Rochester j  and  he  JuScd  kiTothe 
thereupon  presented  himself  to  the  dean  to  take  the  p'«^n*«»»7 
oath  required  by  the  statutes  of  the  cathedral  from  rojraignut. 

and  miiy  clam 

prebendaries  on  their  admission.     The  dean  refused  to  to  be  swom  in 
administer  the  oath,  alleging,  that  although  Archdeacon  without  bck^ 
King  had  been  regularly  instituted  and  inducted  into  the 
archdeaconry,  it  was  also  requisite  that  he  should  pro- 
duce a  distinct  institution  to  the  prebend,  and  be  ad- 
mitted and  installed  tliereto,  (all  which  he  denied  to  be 

necessary,) 
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1832.       necessary,)  befiyre  he  coold  take  the  oaths.    On  appli 

tion  to  this  Court  a  rule  nisi  was  obtained  for  a  manda- 
mus calling  upon  the  dean  or  his  deputy  to  administer 


The  Knro 


TbeDenuid 

Ctmpftuoi     the  oath. 


The  affidavits  in  opposition  to  the  rule  stated  the 
constant  practice  to  have  been,  that  the  archdeacon 
produced  to  the  dean  his  letters  of  institution  from  the 
ordinary,  not  only  to  the  archdeaconry  but  to  the  pre- 
bend, and  was  separately  admitted  and  installed  to  each 
before  taking  the  oath  required  from  canons  and  pre- 
bendaries. They  set  forth  some  of  the  statutes  of  the 
cathedral,  one  of  which,  respecting  the  admission  and 
swearing  in  of  a  canon,  was  as  follows :  —  *^  Canonicum 
sic  nominatum,  &c.  decanus,  post  episcopi  institidianemj 
coram  canonicis  prassentibus  adsumat  atque  admittat. 
Qid  quidem  ad  kunc  modum  in  canonicum  admissus^  coram 
decano  aut  ejus  vicem^erente  cum  aliis  prassentibus  ca- 
nonicis, in  banc  formam  jurabiii^  &c.  The  form  of  the 
oath  was,  '*  Ego,  &c.  qui  in  canofiicum  hujus  ecclesise 
cathedralis  nominatus  electus  et  instiMus  sum,  tactis 
&c«  juro,"  &C.  The  direction  in  the  case  of  a  dean, 
was,  *'  Quern  quidem  decanum  sic  nominatum,  &c. 
post  episcopi  institutionem  preesentes  canonici  adsument 
et  admittent  in  decanum  perpetuum,  &c.  atque  in  hac 
sua  admissione  decanus  ipse^  antequam  uUam  ecclesis 
administrationem  suscipiat,  aut  ullis  ecclesias  n^;otiis 
sese  ingeiat,  in  banc  formam  jurabit,''  &c  The  statutes 
make  no  particular  provision  for  the  case  of  the  arch- 
deacon ;  he  has  no  voice  in  the  chapter,  but  has  a  stall 
in  the  church  apart  from  those  of  the  prebendaries  or 
canons*  After  the  annexation  of  a  prebend  to  the  pro- 
vostship  of  Oriel  College^  Oxford  {a)^  by  Queen  Anne, 

(a)  See  1  J?.  4^  AdoL  77S. 

the 
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the  first  provost  was  instituted  by  the  ordinary,  and  ad-       1832. 
mitted  and  installed  before  be  took  the  oath.     The  next 
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provost  disputed  the  necessi^  ofsuch  institution,  inasmuch  agamst 
as  the  prebend  had  been  annexed  to  his  office  by  charter  chapter  of 
confirmed  by  act  of  parliament  (a),  and  he  obtained  a 
mandamus  to  the  dean  and  chapter  to  admit  and  install 
him  (^  stallum  in  choro  et  vocem  in  capitulo  assignetis'') 
without  institution  (&),  which  was  complied  with.  The 
form  used  was,  *'  Installo  te  in  realem,  actualem  et 
corporalem  possessionem  canonicatus  sive  praebendae 
ecclesiae  cathedralis,''  &c.  And  "  Assigno  tibi  locum  et 
vocem  in  capitulo,"  &c.  The  subsequent  provosts  were 
always  admitted  and  installed  before  they  took  the  pre- 
bendary's oath. 

Campbell  and  Dampier  now  shewed  cause.  It  b  true 
the  Court,  in  Kir^  v.  Baylay  (c),  decided  that  a  separate 
institution  and  induction  to  the  prebend  were  not  requi- 
site in  the  case  of  an  archdeacon ;  but  the  question  did 
not  necessarily  arise  in  that  case,  where  the  issu&s  were 
merely  whether  the  prebend  had  been  lawfully  annexed 
to  the  archdeaconry,  and  if  so,  who  was  entitled  to  it 
And  the  case  there  cited  from  PUmden^  500.,  is  not  con»> 
elusive  on  the  present  point  The  statute  which  pre- 
scribes the  canon's  oath,  says  that  the  canon  ^^  ad  hunc 
modum  admisstis,"  jurabit;  which  evidently  refers  to  a 
previous  induction;  and  this  statute,  as  well  as  the  oath 
itself,  implies  a  distinct  institution  to  the  prebend.  In  the 
case  of  the  second  provost  of  Oriel  who  was  prebendary, 
the  mandamus  was  to  install,  not  to  swear  in :  and  if  this 
was  necessary  for  a  person  who  took  the  prebend  as'  an- 

(a)  12  Amu  «.  S.  c  S.  «.  7.  {hj  See  1  Barnard,  40. 

(c)  1  B.^JidoL76U 
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1832.       nexed  to  his  office  by  charter  with  a  parliamentaiy  cod- 
"~7~       firmation.  h  fortiori  is  it  so  in  the  case  of  an  archdeacon. 

The  KiKG 
'    agnirut 
Thft  Dettii  and 

Chapter  of         Bere  contr^     This  point  was  decided,  on  a  consider- 
ation of  all  the  facts,  in  King  y.  Bajflay^  and  the  question 
now  is,  whether  the  Court  will  adhere  to  that  decision  ? 
As  it  was  observed  there,  the  practice  of  going  through 
separate  institutions  and  inductions  cannot  weigh  if  the 
law  does  not  require  them.     The  argument  from  those 
expressions  in  the  statutes  which  imply  an  institution  to 
the  prebend,  is  answered  by  the  fact,  that  institution  to 
the  ardhdeaconry  is,  in  effect,  institution  to  the  prebend. 
If  the  word  ^^  institutus  "  in  the  oath  could  lead  to  any 
general  conclusion,   it  would  shew  that  a  provost  of 
Oriely  as  well  as  an  archdeacon,  required  institution ; 
which  is  allowed  not  to  be  the  case.     Nor  does  it  follow, 
because  the  provosts  of  Oriel  are  installed,   that  the 
archdeacon  should  be  so  too.    Induction,  like  livery  of 
seisin,  is  for  the  purpose  of  notoriety,  and  may,  there- 
fore, be  necessary  in  the  case  of  the  provost,  who  is  a 
stranger,  though  it  is  superfluous  in  that  of  an  arch- 
deacon, whose  title,  by  the  nature  of  his  office,  and  its 
connection  with  the  cathedral,  must  of  course  be  noto- 
rious to  the  dean  and  chapter.    This  case  stands  on  the 
same  grounds  as  that  put  in  Co,  LitU  49  a.,  where  it 
IS  said,   "  In  some  cases  a  freehold  shall  pass  by  the 
common  law  without  livery  of  seisin :  as  if  a  house  or 
land  belong  to  an  office,  by  the  grant  of  the  office  by 
deed  the  house  or  land  passeth  as  belongeth  thereto.'' 

Lord  Tenterden  C.  J.     The  case  of  Kit^  v.  Bay^ 
lay  (a)  was  decided    on  great    consideration    by  the 

(a)  \  B.  ^  AdoL  161. 
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Jadges»  after  a  very  learned  argument;  though  it  must        18S2. 
be  observed,  my  Brother  Patteson  took  no  part  in  the       

.  .  ITie  Kzva 

decision,  and  the  judgment  must  therefore  be  considered  agauui 
as  mine  and  that  of  my  Brothers  LitUedale  and  Taunton,  ctupter  of 
We  certainly  held  there  that  a  distinct  institution  and 
induction  to  the  prebend  were  not  necessary,  and,  there- 
fore, unless  we  were  prepared  to  overrule  the  case  of 
King  V.  Baylay  on  that  point,  we  must  now  say  that 
Archdeacon  King^  by  his  institution  and  induction  to  the 
archdeaconry,  was,  ipso  facto,  prebendary,  and  nothing 
remained  to  be  done  by  him  but  taking  the  oath.  It  has 
been  well  observed  in  argument,  that  an  archdeacon  is 
very  dlfierently  situated,  with  regard  to  the  church, 
from  a  provost  of  Oriel;  the  one  is  a  stranger,  the 
other  not.  The  institution  and  induction  of  the  arch« 
deacon  to  that  office  must  be  well  known  to  the  dean 
and  chapter.  Induction  into  the  prebend  seems  an  in- 
sensible  ceremony  in  his  case ;  and  it  would  be  placing 
him  in  a  stall  which  would  not  be  his  proper  seat  in  the 
church  afterwards.  I  am  therefore  of  opinion,  both  on 
the  authority  of  King  v.  Baylay^  and  on  the  reason  of 
this  case,  that  the  mandamus  ought  to  go. 

Parke  J.  I  took  no  part  in  the  decision  of  King  v. 
Baylay  /  but  I  heard  a  very  learned  argument  in  that 
case,  and  have  fully  considered  it,  and  I  concur  in  the 
judgment  there  given.  It  would,  in  my  opinion,  be  idle 
to  install  the  archdeacon  in  a  seat  where  he  would  not 
afterwards  be  entided  to  sit ;  and  I  think  that  he  became 
prebendary  in  fact,  when  he  was  made  archdeacon. 

Patteson  J.  I  took  no  part  in  King  v.  BayUn/j  but 
I  entirely  agree  in  the  decision ;  and  I  think,  both  on 

H  2  the 
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1832.        the  authority  of  that  case,  and  on  principle,  that  the 

'  mandamus  ouffht  to  go.     I  also  concur  in  the  distinction 

aifoinsi        drawn  between  an  archdeacon  and  the  provost  of  Orielj 

The  Dean  and 

Chapter  of     who,  when  he  takes  the  prebend,  is  a  stranger  to  the 
church. 

Rule  absolute. 


Saturday,         The  KiNG  agaiiist  The  Justices  of  Middlesex. 

Jaum  14tb. 

Thesut.  A    RULE  nisi  had  been  obtained  for  a  mandamas 

S5G.3.e.  so,     X\ 

«.  la  abolifhcs  calling  on   the    defendants   to  make  such  corn- 

all  fees  payable 

to  shenfik         pensation  to  C  R.  and  H.  W.^  late  sheri£&  of  the  county 

1  *WA.^^a 

granted  to  a  of  Middlesex^  in  lieu  of  the  gaol  fees  abolished  by  the 
^:;^  55  G.  3.  c.  50.  s.  10..  as  to  them  (the  justices)  should 

aut^oriics  tbe  ®^"  ^^  ^^  appeared  by  the  affidavits  in  support  of 
i*^^  ®^^  the  rule  that  during  the  year  the  applicants  had  served 
county,  &c.       the  office  of  sheriff,   1100  debtors  had  been  discharged 

anembicd  in 


qaarterscation,  from  White  Cross  Street  prison,  and  that  before  the 

to  the  upproba-  Statute  55  G.  S.  c.  50.  {a)  It  had  been  customary  for  the 

ike^tfaa^  sheriff  to  receive  a  fee  of  45.15 J.  for  the  liberate  granted 

mmpenM^on  ^^  ^^®  discharge  of  each  prisoner;  that  the  late  sheriffs 

to  the  sheriff 

out  of  the  county  rate,  as   shall  to   them  seem   6t.      The  justices  of  Middletex  have 

jurisdiction  to  awaad  compensation  to  the  sheriff  of  Middluex  under  this  clauao,  the 

Judges  of  the  Courto  of  King's  Bench  and  Common  Fleas  being  judges  of  assise  for  that 

county. 

(a)  Section  10.  "  Whereas  it  has  been  customary  in  some  places  for  the 
sheriff  or  under-sheriff  to  demand  for  the  liberate  granted  to  any  dcbter 
on  bis  discharge,  a  fee  or  gratuity :  be  it  enacted,  that  such  liberate 
shall  be  granted  to  such  debtor  free  of  all  eipences ;  and  that  it  shall  be 
in  the  power  of  the  justices  of  the  peace  for  each  county,  dty,  or  town, 
assembled  in  quarter  session,  sul^^,  kowtver,  to  the  o^^wofaliffi  ^  the 
judges  cfoMsae^  to  make  such  compensation  to  the  sheriff  or  under-sheriff, 
out  of  the  county,  city,  or  town  rate,  ai  shall  to  them  seem  fit." 

had 
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had  applied  to  the  justices  of  Middlesex^  in  sessions  as-        1832. 

sembled,  for  an  order  for  payment  to  them,  out  of  the  " 

The  Kxmi 

county  rate,  of  such  a  sum  as  to  them,  the  justices,  should        ag/mnu 

The  Juatioct  of 

seem  meet,  in  lieu  of  the  said  fees,  and  that  the  justices  Mii?nrirB¥g. 
refused  to  make  such  compensation,  upon  this,  among 
other  grounds,  that  the  sheriffs  of  Middlesex  were  not 
entitled  to  such  compensation  by  the  above-mentioned 
statute,  because  there  were  no  judges  of  assize  for  that 
county,  and  that  section  authorized  the  justices  in  quarter 
session,  subjed  to  the  approbation  of  the  judges  of  assize^ 
to  make  compensation  out  of  the  county  rate.  .The 
affidavits  in  answer  to  the  rule  stated  that  the  justices 
at  quarter  sessions  had  taken  the  matter  into  their  con- 
sideration, and  dedded  that  no  compensation  should  be 
made ;  but  it  was  not  distinctly  shewn  that  they  had  not 
so  determined  partly  on  the  ground  of  the  supposed 
want  of  jurisdiction  alleged  in  the  affidavits  in  support 
of  the  rule. 

Campbdl  and  Addison  now  shewed  cause.  The  jus- 
tices at  quarter  sessions  are  authorized  to  make  com- 
pensation to  the  sheriff  out  of  the  county  rate,  subject 
to  the  approbation  of  the  judges  of  assizes  and  there 
being  no  judges  of  assize  for  the  county  of  Middlesex^ 
the  justices  had  no  authority  to  make  compensation 
in  this  case. 

Burchell  contril.  The  Judges  of  this  Court  and  of 
the  Court  of  Common  Fleas  are  justices  of  assize  in  the 
county  of  Middksexy  for  these  Courts  have  an  original 
jurisdiction  for  taking  an  assize  without  any  patent  or 
commission,  4/ns^.l58.,  Fitzh.  N.  B.  177- (E)}  and 
Com*  Dig.  AssizCf  (B)  21. 

H  S  Lord 
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iS32.  Lord  Tenterden  C.  J.    It  seems  diat  the  court  of 

*"^^      quarter  sessions  refused  to  award  compensation  to  the 

The  KiMO  ,  ,      ^  1  %  , 

oKomu  parties  now  applymg  to  the  Court,  partly  on  the  ground 
MxDDtutz.  that  in  the  county  of  Midileux  there  were  no  persons 
who  satisfied  the  description  of  judges  of  assizo ;  but  it 
is  clear  that  the  Judges  of  this  Court  and  of  the  Court 
of  Common  Pleas  are  judges  of  assize  within  the  mean* 
ing  of  the  act  of  parliainent  That  being  so^  the  rule 
must  be  made  absolute. 

Parke  J.  The  juitices  at  quarter  sessions  may  have 
acted  under  the  supposition  that  they  had  no  jurist 
diction,  under  this  act  of  parliament,  because  there 
are  no  judges  of  assize  for  the  county  of  Middlesex. 
But  I  am  of  opinion  that  they  have  such  jurisdiction, 
because  at  common  law  the  Judges  of  this  Court  and 
of  the  Court  of  Common  Pleas  are  judges  of  assize; 
Then  the  justices  at  quarter  sessions  having  jurisdiction, 
must  exercise  it  fairly  and  according  to  the  statute,  by 

inquiring  what  was  the  legal  fee  before  the  statute^  in 
respect  of  which  the  sheriff  is  entitled  to  compensation, 

and  awatding  such  compensation  as  to  them  shall  seem 

meet. 

Pattxson  J.  concurred. 

Rule  absolutCr 
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1859, 


Slowman  against  Back.  Manday^ 

Jan.  16th. 

nPHE  officer  of  the.  sheriff  of  Middlesex  seoed  goods  Order  of  the 
which  he  was  told  were  the  property  of  the  defend-  the^statute  ^ 
an^  on  his  premises,  on  the  18th  of  June  1831,  under  a  l,%s.^hm 
fi.  &.  at  the  suit  of  the  plaintiff,  indorsed  to  levy  101/.;  g^J^^ 
and  while  the  same  were  in  the  officer's  possession  (July  ^7  *«  sheriff 

^  ^      ^    under  a  fi.  fa. 

183 1 )  another  6.  fa.  against  the  defendant's  goods^  at  the  and  >old  by 

him,  another 

suit  of  darks  Prentice^  was  lodged  in  the  shel'iff's  office,  fi.  fa.  baying 
returnable  Naoember  2d,  to  levy  Si/.    On  the  6th  oC  mean  time 
Augusi,  while  the  officer  still  had  the  goods  under  the  ^(|*^K)d% 
first  fi.  fe.,  one  itoyd  gave  notice  (dated  August  6th)  to  p^''^^^ 
the  sheriff  and  to  the  plaintiff,  Uiat  the  goods  were  his,  ^^^  ^  ^f  P'<»- 

■^  '  ^  ^   petty  against 

Uoyd'Si  property,  and  that  if  they  were  removed  or  dis^  hoth  the  plain. 

tifisy  the  cle- 

posed  of  he  would  sue  the  sheriff.     On  the  10th  of  .^ie^  fendant  and  the 
gust  the  officer  sold  the  goods  for  110/.  (a  sum  alleged  complained  that 
Co  be  much  below  their  value),  and  paid  the  proceeds  to  been  sold  im- 
the  sheriff.     The  sum  levied  was  at  that  time  sufficient  ^^^^''^'^ 
to  satisfy  both  executions,  part  of  the  debt  claimed  in  ^^^  ^""  ^ 

•^  .  '  "^  owner. 

the  first  action  having  been  paid.  Lkyd  commenced 
an  action  in  Michaelmas  term  last,  against  the  sheriff 
for  seizing  and  selling  the  goods ;  after  which,  in  this 
term,  a  rule  was  obtained  on  behalf  of  the  sherifi^ 
calling  upon  the  plaintiff  and  defendant,  and  Prentice, 
and  also  upon  LUyd,  to  shew  cause  why  the  sheriff 
should  not  be  at  liberty  to  pay  into  Court  the  sum 
levied  under  the  first-mentioned  fi.  fa.,  to  abide  the 
farther  order  of  the  Court  pursuant  to  the  statute 
(1  &  2  JF.  4.  r.  58.  5. 6.),  and  why  Uoyd  should  not  be 
restrained  from  prosecuting  his  action  against  the  sherifiv 

H  4  and 


Back. 
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18S3.       asid  all  proceedings  against  the  latter  be  stayed,  and  be 
be  allowed  the  costs  of  this  application ;  or  why  the 

Slowmait 

t^amtt       Court  shonld  not  make  such  order  in  the  premises^ 
pursuant  to  the  statute,  as  to  them  should  seem  meet 

JPtaHf  on  behalf  of  Prentice^  and  Austin  for  Lioydj 
now  shewed  cause.  This  application,  if  it  could  be 
made  at  aU,  comes  too  late.  The  sheriff  had  notice 
not  to  sell ;  he  has  elected  to  disregard  the  notice,  and 
turn  the  goods  into  money,  and  has  deferred  coming  to 
tiie  Court  till  an  action  was  brought  against  him  by 
tiayd.  After  the  notice  (which  it  is  to  be  observed  was 
from  a  party  claiming,  not  the  proceeds,  but  the  goods 
themselves)  he  should  have  gone  no  further  in  disposing 
of  the  property.  Nor  was  he  justified  in  disposing  of 
It,  if  he  could  only  obtain  a  price  so  much  below  the 
real  value,  Keightley  v.  Birch  {a).  At  all  events,  he 
might  have  applied  to  the  Court  last  term.  But  the 
sheriff  in  this  case  is  not  entitled  to  avail  himself  of  the 
act,  for  it  is  entirely  prospective  in  its  words :  **  When 
any  such  claim  shall  be  made  to  any  goods  or  chattels 
taken,"  &c  Here  the  goods  were  claimed  by  Uqyd  in 
August  183 1,  and  the  act  did  not  pass  till  October. 
[Lord  Tentefden  C.J.  A  claim  is  made  by  bringiftg 
the  action.     Tfab  is  a  case  precisely  within  the  terms 

« 

of  the  statute.] 

BurcheU  contri.  The  delay  in  making  this  appli-^ 
cation  may  be  accounted  for  by  the  act  having  only 
passed  in  October^  There  is  nothing  to  shew  that  the 
sheriff  made  an  improvident  sale.  If  he  had  not  sold  he 
must  have  kept  the  goods  on  hand  at  his  own  expense. 

(o)  3  Camph.  521, 

Per 


l^ACCf 
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Fbr  Citriam{a).  Unless  the  goods  are  Lhyd^s^  be  183S« 
cannot  complain  of  any  misconduct  in  the  sale;  and  all  „ 
that  IS  proposed  by  this  application  is,  that  it  should  be  *!i^^f 
ascertuned  whose  the  goods  are.  But  if  the  plaintiff  or 
Prentice  are  made  defendants,  they  can  only  be  answer- 
able to  the  amount  they  may  respectively  have  claimed, 
whereas  the  sheriff,  if  he  has  sold  improperly,  may  be 
liable  beyond  that  amount.  The  rule  may  be  drawn 
up  in  this  form..  That  the  plaintiff  Slaumian^  and 
Prentice f  have  liberty  to  defend  the  action  brought  or 
to  be  brought  against  the  sheriff  by  LUn/d^  or  to  abandon 
their  or  his  claims  or  claim  in  the  event  of  their  or 
ather  of  their  declining  to  defend  within  one  week  .next 
ensuing :  and  that  the  sheriff  be  at  liberty  to  appear  on 
the  trial  of  the  said  cause  by  himself  or  his  counsel,  to 
protect  his  own  interests;  the  sheriff  hereby  under- 
taking to  pay  to  the  plaintiff  Slomnan^  and  to  Prentice^ 
respectively,  the  amounts  of  their  respective  executions, 
in  the  event  of  Uwfd  failing  in  his  action. 

Rule  absolute  as  above. 

(a)  Lord  Tenterden  C  J.,  LUUedaU,  T€ntTUon,  and  Po/lfjoii  Js. 


Parkes  against  Renton.  ^T^Jh. 

l\/fILNERj  in  the  last  term,  obtained  a  rule  calling  The  caiue  w^ 

AYA.  ,       ligned  at  the 

upon  the  sheriff  of  Yorkshire  to  shew  cause  why  end  of  a  writ 
an  attachment  should  not  issue  against  him  for  his  con-xCTMringdie 
tempt  in  not  returning  into  this  court  the  plaint  men**  ^^^  1^,^ 
tioned  in  the  writ  of  pone  issued  in  the  above  cause.  |j,5^  ttlT* 
The  action  was  brought  in  the  county  court  for  »  JiTIh!^' 
nuisance,  and  the  plaintiff  had  declared^    On  the  14tb 

of 
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188&;  otlutNcfvember  a  writ  of  poney  sued  out  by  die  defeid- 
ant^  wag  tnuBsmitted  to  the  8heri£  It  contained  the  usual 
clause:****  And  because  E»  F^  clerk  of  — »  sheriff 
of  the  county  aforesaid,  who  frequently,  in  the  absence 
of  the  sheriff  of  that  county,  holds  the  pleas  of  the  same 
county,  is  the  kinsoian  of  the  said  A*  B^  for  which  the 
same  sheriff  favours  him  the  said  A.  B.,  in  the  plea 
aforesaid,  as  it  is  said ;  let  this  writ  be  executed,  if  the 
cause  be  true^  and  the  said  C.  2>.  require  it,  otherwise 
not"  At  the  next  county  court  after  the  receipt  of  the 
writ  (at  which  court  the  defendant's  plea  ought  to  have 
been  filed),  the  county  clerk  caused  the  writ  to  be 
openly  read,  and  the  plaintiff's  attorney  traversed  the 
truth  of  it,  requiring  the  derk  to  record  such  traverse; 
and  he  insisted  that  the  plaint  should  not  be  removed, 
the  cause  allq;ed  not  being  true.  The  derk,  bdieving 
(as  he  stated  by  his  affiUlavit  in  opposition  to  this  rule) 
that  the  words  at  the  foot  of  the  writ  were  not  mere 
words  of  course,  recorded  the  traverse^  and  the  writ 
was  returned  with  an  indorsement  *^  that  the  cause' 
therein  alleged  for  the  execution  thereof  is  not  true." 
By  the  practice  of  the  Court,  as  stated  by  the  coun^- 
derk,  the  defendant  would  be  compellable  to  join  issue 
on  the  traverse  at  the  next  court-day,  and  the  issue 
would  be  there  triable  by  a  jury. 

Alaeander  now  shewed  cause.  When  the  defendant 
removes  a  plaint  by  pone  he  ought  **  to  put  an  evident 
cause  in  the  writ,  after  the  tester"  Fitz.  N.  B.  70.  He 
cannot  remove  the  plea  without  shewing  such  cause, 
Und.  119.;  and  **  the  cause  may  be  traversable"  ibid* 
70.  note  (6),  9th  ed.  In  Gilbert  on  jRepUvins^  122. 
4th  ed.,  it  is  said  that  **  the  defendant  cannot  remove 

the 
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tbe  plea  widiout  oante  shewn ;  luTf  mm  U  is  in  deky  *  USfiJ 
of  die  plaintiff^  a  just  caose  OHgfat  to  appear  upon  re» 
cx>Td  for  such  removal/'  And  this  doctrine  appears  ta: 
liaye  been  recognised  in  Ward  v.  Creasy  {a)»  The 
^estion  whetho*  good  cause  has  been  shewn  or  no^ 
most  be  determinable  somewhere^  and  the  eoanty  oonvt 
is  the  proper  place. 

Milner  contrii.  The  dicta  which  baiye  been  citod 
only  mean  that  some  cause  must  appear  upon  the  ^rit  • 
itself.  Ward  v.  Creasy  is  not  inconsistent  with  this; 
and  in  Mex  v.  Morgan  (b)  the  objection  was  taken  to  a 
writ  of  tolt,  that  no  cause  was  shewn  in  the  body  of  the 
writ;  upon  which  one  of  the  Judges  observed  that  the  > 
cause  alleged  is  always  imaginary  and  ficdtious ;  but  it 
was  replied  that  some  cause  must  be  assigned  upon  the 
face  of  the  writ;  and  to  this  no  answer  was  given.  But 
the  cause  when  alleged,  as  it  is  here,  is  no  more  tiravers- 
able  than  the  latitat  clause  in  the  writ  of  latitat  An« 
ciendy  the  cause  of  action  was  examined  in  Chancery 
before  the  granting  of  original  writs,  GM.  BepUv^  123. 
4th  ed« ;  but  such  examination  has  long  been  discon- 
tinned  both  m  this  instance  and  in  that  of  the  writ  of 
pone.  A  distinction  is  indeed  drawn  by  GUberij  JStpleo. 
123.,  in  the  case  where  a  suit  is  removed  oat  of  the 
lord's  court,  so  that  he  would  be  ousted  of  the  profits 
of  his  jurisdiction ;  but  here  the  removal  is  from  one 
of  tbe  king's  courts  to  another,  and  there  is  no  authori^ 
for  saying  that,  in  such  a  case,  the  cause  of  removal  was 
ever  traversable  in  the  inferior  court.  In  Talboi  v« 
Binns  (c),  decided .  last  term,  the  Court  of  Common  • 

(a)  9  B.  Mocre,  648.  (6)  W.  Bla.  397.  (c)  8  BiMi/u  71. 

•  ■  > 

Fleas 
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Fleas  held  that  the  cause  assigned  at  the  end  of  a  writ 
of  pone  is  mere  form,  and  cannot  be  traversed  by  the 
8heri£ 

Jones  Seijt,  amicus  curiae^  stated  this  case  (which  was 
not  then  reported) ;  upon  which 

Tke  Court  (a)  ordered  the  return  to  be  taken  off  the 
file,  and  that  the  sheriff  should  return  the  proceedings 
forthwith. 

Rule  as  above. 

(a)  Lord  Tenterden  C.  J.,  Uitledale,  Taunton,  and  Patieton  Js. 


The    King  against  The    Inhabitants   of  the 
Lower  Division  of  Cumberworth  and  Cum- 

BERWORTH    HaLF. 


Where  bj  ail  HTHIS  was  an  indictment  against  the  defendants  for 
lumentmis-  ^<>^  repairing  part  of  a  certain   common  king's 

rtMdtomake*  highway*  leading  from  the  township  of  Clayton^  in  the 
l^^J^  West  Riding  of  the  county  of  York,  to  the  township  of 
other,  the  mak^  Denby  in  the  said  West  Riding,  into,  through,  and  over 

log  of  the  entire  ^  ^. 

roedUacoa^     a  certain  district  called  the  Lower  Division  of  Cumber^ 

dition  prece- 
dent to  anj       vxnrth  and  Cumberworth  Half,  in  the  several  parishes  of 

a  highwaj  re-     High  Hot/latid  and  Emley  in  the  said  Riding.     At  the 

public  Trad*      ^^^  before  Littledale  3.,  at  the  Spring  assizes  for  the 

wbl^^I^lsteea    ^^^7  of  ^<»'h  18S1,  it  appeared  that  the  road  described 

empowoed  bj 

act  of  parliament  to  make  a  road  firom  A*  Co  B>  (being  in  length  twelYe  mike),  had. com- 
pleted eleven  miles  and  a  half  of  fuch  road  to  a  point  where  it  intersected  a  public  bigh- 
waj,  it  was  held  that  the  district  in  which  ^  part  so  completid  lajr»  was  lot  ixmnd  4o 
repair  it. 

m 


IN  THE  Second  Year  of  WILLIAM  IV.  109 

iQ  the  indictment  was  part  of  a  road  made  by  trustees        183^. 
under  an  act  (6  G.  4.  c.  xxxviii.)»  for  making  and  main-      V 
tuning  a  turnpike  road  from  Wakefield^  to  join  the  Shepley       ^imu 

The  Inhabit- 

Lane  Head  turnpike  road  in  Denby  Dale  in  the  parish  of       anta  of 
Penistonef  with  certain  branches.     The  line  of  road  de-        woath. 
scribed  in  the  map  or  plan  referred  to  in  the  act  was  to 
extend  twelve  miles  in  length.     The  trustees  had  com- 
pleted only  eleven  miles  and  a  half  of  the  road^  to  a  point 
where  the  new  road  intersected  another  public  highway, 
there  b^ng  half  a  mile  at  the  western  extremity  of  the  in- 
tended road  leading  to  Shepley  Lane  Head  turnpike  road 
unmade;  so  that  there  was  no  thoroughfare  from  Wake* 
field  to  the  Shepley  Lane  Head  turnpike  road.    The 
preamble  of  the  act  recited,   '*  that  the  making  of  a 
turnpike  road  from  Market  Street^   in   the    town  of 
Wakefieldj  in  the  West  Riding  of  the  county  of  Yorkj 
through  the  several  townships  therein  mentioned,  and  ' 

within  the  several  parishes  therein  mentioned,  all  within 
the  West  Riding  of  the  county  of  Yorky  to  and  into, 
and  communicating  with  a  certain  turnpike  road,  called 
the  Shepley  Lane  Head  turnpike  road,  at  or  near  a  place 
called  Heartdiffey  in  the  township  of  Dejiby^  in  the 
parish  of  Penistone^*  —  *^  would  be  a  great  advantage 
and  accommodation  to  the  inhabitants  of  the  manufactur- 
ing towns  and  places  in  the  neighbourhood,  and  to  the 
public  at  large.''  It  was  contended  at  the  trial,  that  the 
trustees  not  having  completed  the  road  which  the  act  of 
parliament  authorized  them  to  make,  the  burden  of  re- 
pairing any  part  of  it  could  not  be  thrown  on  the  public. 
IMtledale  J.  directed  the  jury  to  find  a  verdict  of  ac- 
quittal,  but  reserved  liberty  to  the  prosecutors  to  move 
ftw  %  new  trial*  A  rule  nbi  having  beoi  obtained  &r 
that  purpose^ 

Blackbume 


liO 


CASES  IX  HILARY  TERM 


JSSfi. 


snif  TonUinson  now  shewed  cause.  The 
not  having  completed  the  road  which  the  act  of 
parliament  authorized  them  to  make,  have  not  per- 
formed that  duty  which  the  legblature  has  required  of 
them*  The  making  of  a  road  from  Wakefield  to  join  the 
Shepley  Jjmt  Head  turnpike  road,  may  be  of  great  con- 
Yeoience  to  the  public,  but  the  making  of  a  road  to  an 
kitermediate  point  may  be  of  no  conrenience  whatever. 
The  act  itself  contains  no  daose,  expressly  declaring 
when  the  line  of  road  is  to  become  a  public  highway. 
la  the  abacpce  of  such  direction,  the  reasonable  im- 
plicalion  is,  that  it  was  to  become  a  public  road  as  soon 
as  the  whole  line  should  have  been  completed.  The 
formation  of  the  entire  line  may  have  been  the  con- 
sideration which  induced  the  different  landowners  to 
consent  to  the  making  of  the  road.  Besides,  it  is  a  ge- 
neral rule,  that  where  a  special  authority  is  delegated  to 
particular  persons,  affecting  the  property  of  individuals, 
it  must  be  strictly  pursued,  Bex  v.  Croke»  {a)  In  Bex 
v.  Hepmorih  (&),  an  indictment  charged  a  township  with 
non-repair  of  a  highway,  and  it  appeared  in  evidence 
that  the  road  in  question  was  begun  six  years  before,  under 
a  local  turnpike  act ;  that  the  trustees  had  finished  it  all 
bnt  about  SOO  yards  at  one  end  of  the  line,  and  one 
mile  at  the  other  (both  out  of  the  township),  fenced  what 
they  had  made,  put  up  two  turnpike  gates,  and  taken  toll ; 
that  the  road  was  convenient,  much  used  by  the  public, 
and  leading  at  each  end  into  old,  open,  and  public  high- 
ways; bttt  it  was  held  by  HuUock  &,  that  the  indictment 
was  premature,  the  trustees  not  having  finished  their  road 
according  to  the  act  of  parliament,  and,  consequently,  that 


(a)  Coivp,  26. 

{b)  Tried  b«fore  ffMBock  B.,  at  the  York  LifUimim,  JSSS. 
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it  was  no  public  highway*  Besides,  here  the  particular 
district  is  not  liable  to  repair  thb  road,  unless  it  be  shewn 
that  it  acquiesced*  In  Roe  v.  Si,  Benedict  (a),  a  read  was 
set  out  by  commissioners  under  a  local  act,  and  oertam 
persons  only  were  by  the  act  to  use  it;  but,  in  fiict,  it 
had  been  used  by  the  public  for  naniy  years ;  it  was 
held,  that  this  was  not  sufficient  evidence  of  a  de£cation 
to  the  public;  and  that  i£  it  was,  there  bang  no -evi- 
dence that  the  parish  had  acquiesced  in  that  dedication, 
it  was  not  a  public  road  which  the  parish  were  'bound 
to  repair. 


1S90. 


IkKnia 


nwInlMfait. 
■iitiof 
Ovi 


F.  PoUod  and  Wigktman  contra.  The  road,  aa  fi» 
as  it  was  completed,  having  been  made  under  an  act  of 
parliament,  and  having  been  used  by  the  public,  was  to 
all  intents  and  purposes  a  public  road.  The  township, 
therefore,  is  liable  to  the  public  for  the  noo-^repair,  though 
there  are  trustees  who  have  the  charge  of  the  road.  Bex 
y.  Nietiertkong  (&)•  The  public  have  nothing  to  do  with 
the  question,  whether  the  whole  line  is  completed  or  not 
They  find  a  public  road  out  of  repair,  and  have  a  right 
to  indict  the  township.  If,  indeed,  this  were  a  question 
between  the  trustees  and  the  township,  the  case  woidd 
be  different,  as  the  township  might  then  insist  upon  the 
non-performance  by  the  trustees  of  the  condition  pre- 
cedent, that  the  road  should  be  finished. 


Lord  Tenterden  C.  J.  Thb  case  is  not  distin« 
guishable  in  fact  fi*om  Bex  v.  Hepaxnih.  If  there  had 
been  no  decision  on  the  subject  I  should  have  enter- 
tained some  doubt  It  seems  to  me,  however,  to  be « 
wholesome  doctrine  that  trustees  who  are  empowered  to 
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make  a  road  from  one  place  to  another,  should  be  bound 
to  make  the  whole  of  that  road  before  they  throw  on 
the  public  the  burden  of  repairing  any  part  of  ic  If 
that  were  not  so»  they  might,  when  empowered  to  make 
a  road  extending  several  miles,  make  a  mile  of  road, 
and  then  throw  upon  the  parish  or  district  the  burden 
of  repairing^  though  the  part  of  the  road  so  made 
might  be  of  no  use  to  the  public.  Turnpike  roads 
often  produce  great  public  burdens,  which  ought  not  to 
be  extended  by  implication.  Besides,  here  there  was 
no  act  of  acquiescence  by  the  defendants,  and  according 
to  Bex  ¥•  5/.  Benedict  {a)  and  Bex  v.  MeUor  (£)  some 
such  act  was  necessary  at  all  events,  to  make  them  liable. 


LiTTLEDAUS  J.  I  am  of  opinion  that  this  rule  ought 
to  be  dbcharged.  The  act  of  parliament  having  di- 
rected a  road  to  be  made  extending  in  length  twelve 
miles,  the  completion  of  the  entire  line  of  road  was  a 
condition  precedent  to  its  becoming  a  highway  repair- 
able by  the  parish  or  district  in  which  it  is  situate,  for 
the  act  may  be  considered  as  containing  a  bai^piin 
between  the  public  and  the  persons  who  applied  for 
the  act,  that  in  consideration  of  the  latter  making  the 
entire  line,  tlie  road  should  become  a  public  highway 
repairable  by  the  parish  or  district  in  which  it  lies.  The 
consideration  which  induced  the  land-owners  to  consent 
to  the  road  passing  through  their  lands  is  entire  and  not 
divisible.  There  may  be  cases  where  the  public  would 
ha^ve  no  benefit  whatever  until  the  whole  line  was  com- 
pleted. Besides,  to  make  the  district  liable^  some  act  of 
acquiescence  ought  to  be  shewn  on  their  part.  Her^ 
nothing  of  the  kind  appears. 


(a)  4^4-^447. 


(6)  lB.tJdd.S^. 
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TAtTNTON  J.    It  Struck  me,  at  one  time,  that  as  the       ISSi. 
tacw  road  was  completed  to  a  point  where  it  intersected     ^    ., 
another  public'  road,  it  mierht  be  considered  a  public        agamu 

_  f  »  B  r  TTielDhabR. 

toad  to  that  extent ;  but  at  all  events,  to  make  the  dis-  ants  of 
trict  liable  to  repair,  there  ought  to  have  been  an  wortu. 
adoption  by  it.  Rex  v.  Si.  Benedict  (a).  Here,  although 
the  road  was  made  under  the  provisions  of  an  act  of 
parh'ament,  and  was  used  by  the  public  because  it  was 
Convenient,  there  was  no  acquiescence  by  the  inhabit- 
ants of  the  district.  I  also  think  it  was  the  duty  of  the 
trustees  to  finish  the  road  from  one  terminus  to  the 
other;  and  that  if  they  could,  without  finishing  the 
whole  line,  throw  the  burden  of  repairing  a  part  on  the 
public,  it  might  lead  to  great  fraud,  for  persons  might 
then  obtain  an  act  of  parliaitient  for  making  a  road 
from  A.  to  B.  and  only  make  one  mile  of  it,  which 
might  be  of  no  use  to  the  public,  and  yet  chargeable  to 
them.  The  preamble  here  recites,  that  the  making  of  a 
road  from  the  terminus  a  quo  to  the  terminus  ad  quern 
will  be  of  great  advantage  to  the  manufacturing  towns 
and  places  in  the  neighbourhood,  and  to  the  public  at 
large.  The  making  of  the  entire  road,  therefore,  seems 
to  be  the  public  advantage  contemplated  by  the  legist 
lature;  and  if  so,  the  making  of  that  entire  road  was  a 
condition  precedent  to  its  becoming  public,  so  as  to 
render  the  parish  or  district  liable  to  repair. 

FAmfiOM  J.  I  am  of  opinion  that  this  rule  siiould 
be  discharged.  There  is  great  weight  in  the  argument 
that  the  act  of  parliament  contained  a  bargain  between 
tlfie  )>er8on8  who  applied  for  it  anil  the  public,  that,  in 

• 
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consideration  of  tbe  former  making  the  whole  line  of 
road,  the  latter  should  allow  it  to  become  a  public 
highway  repairable,  by  those  parishes  or  districts  ia 
which  it  was  situate,  so  that  the  making  of  the  whole 
line  of  road  was  a  condition  precedent  to  its  being 
repairable  ^y  the  public;  and  that  is  conformable  to 
the  decision  in  Rex  v.  Hepqxjrth.  I  am  dispos^  to 
decide  the  case  rather  on  that  principle  than  on  the 
neoessi^  of  adoption,  although  there  is  some  authority 
fpr  thfit 

Rule  discharged* 


Friday, 
JSmicary  SOtfa. 


PoLHiLL  against  Walter. 


Abillwaipra-  T^JECLARATION  stated,   in   the  first  count,  that 

MDtedforac-       \^ 

i7.  B.  FoXf  at  PemambucOf  according  to  the  usage 


cqitanoe  at  tbe 
office  of  the. 
dimwee,  when 
be  was  absent. 
ji,f  who  lived 
in  tbe  same 
house  with  the 
dimwee,  being 
assured  by  one 
of  the  payees 
Uut  die  bill 
wasperfecUy 
jrecnilar,  was 
induced  to 
write  on  the 
bill  an  accept- 
ance as  by  the 

procuration  of  Uie  drawee,  belicying  that  the  acceptance  would  be  sanctioned,  and  the  bill 
paid  by  the  latter.  The  UU  was  dishonoured  when  due,  and  the  indorsee  brought  an  aotion 
against  the  drawee,  and,  on  proof  of  the  above  facts,  was  nonsuited.  Tbe  indorsee  then 
sued  A»  for  falsely,  fraudulently,  and  deceitfully  representing  that  he  was  auifaoriMd  to 
floeept  by  procuration ;  and  on  the  trial  tbe  jury  negatived  all  fraud  in  fact : 

Held,  notwithstanding,  that  A»  was  liable,  because  the  making  of  a  representation  wblcfa 
a  paity  knows  to  be  untrue,  and  which  is  intended,  or  is  calculated,  from  the  mode  in 
which  it  b  made,  tb  induce  another  to  act  on  the  faith  of  it  so'that  he  may  incur  dam'age, 
it  a  /Hud  m  law,  and  ^.  must  be  considered  as  having  intended  to  make  su9^  vepreseol- 
atlon  to  all  who  received  the  bill  in  the  course  of  its  circulation. 

Held  also*  that  ^.  could  not  be  charged  as  acceptor  of  the  bill,  because  no  one  cao  b* 
liable  as  acceptor  but  the  person  to  whom  the  bill  is  addressed,  unless  he  be  an  acceptor 
lor  honour. 

change 


of  merchants,  drew  a  bill  of  exchange,  dated  the  2Sd 
oi  April  1829,  upon  Edward  Hancome^  requesting  him, 
sixty  days  after  sight  thereof,  to  pay  Messrs.  Turner^ 
Brade,  and  Co.,  or  order,  140/.  165.  Sd.  value  received, 
for  Mr.  Robert  Lott  /  that  afterwards  the  defendant, 
well  knowing  the  premises,  dicl  falsely,  fraudulently, 
and  deceitfully  represent  and  pretend  that  he  was  duly 
authorized  by  Hancome  to  accept  the  said  bill  of  ex-* 
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change  according  to  the  usage  of  merchants,  on  behalf       ISS2. 
and  by  the  procuration  of  Hancomej  to  whom  the  same       "7"^ 
was  so  directed  as  aforesaid,  and  did  then  and  there      _^g«out 
fidsely  and  fraudulently  pretend  to  accept  the  same  by 
the  procuration  of  Hancome:  that  the  said  bill  of  ex- 
diange  was  indorsed  over,   and  by  various  indorse* 
ments  came  to  the  plaindC  of  which  the  defendant  had 
notice;  that  the  plaintiii^  relying  upon  the  said  pro- 
tended acceptance,   and  believing  that  the  defendant 
had  authority  from  Hancome  so  to  accept  the  bill  on 
bb  behalf  and  in  consideration  thereof  and  of  the  in* 
dorsement,  and  of  the  delivery  of  the  bill  to  him  the 
plainti£^  received  and  took  from  the  last  indorsers  the 
bill  as  and  for  payment  of  the  sum  of  money  in  the  bill 
specified,  for  certain  goods  and  merehandizes  of  the 
plaintiff  sold  to  the  indorsers ;   that  when  the  bill  be- 
came due^  it  was  presented  to  Hancome  for  payment, 
but  that  he,  Hancome^  did  not  nor  would  pay  the 
same,  whereupon  the  plaintiff  brought  an  action  against 
Hancome  as  the  supposed  acceptor  thereof;  and  that 
by  reason  of  the  premises,  and  the  said  &lse  represent* 
ation  and  pretence  of  the  defendant,  the  plaintiff  not 
only  lost  the  sum  of  money  in  the  bill  of  exchange 
mentioned,  which  has  not  yet  been  paid,  but  also  ez« 
pended  a  large  sum,  to  wit,  422.  7s.y  in  unsuccessfully 
suing  Hancomej  and  also  paid   17/*  to  him  as  his 
oests.     The  second  count,  after  stating  the  drawing  of 
the  bill  according  to  the  custom  of  merchants,  by  Fox^ 
as  iuL  (he  first  count,  alleged  that  the  defendant,  well 
knowing  the  premises,  did  fidsely  and  deceitfully  repre- 
sent and  pretend  that  he,  the  defendant^  was  duly  au-> 
thorized  by  Hancome  to  accept  the  bill  according  to  the 
said  usage  and  custom  of  merchants,  on  behalf  and  by 
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1832.       the  procuration  of  Hancome,  to  whom  the  same  was 
"  directed,  and  did  accept  the  same  in  writing  under  pre- 

.  FoLBILL 

j;^^'^  tenceof  the  procuration  aforesaid;  that  by  various  in- 
dorsements the  bill  came  to  the  plaintiff;  that  he,  tfie 
plaintifl^  relying  on  the  said  pretended  procuration  and 
authority  of  Hancame,  and  in  consideration  thereof,  and 
of  the  said  acceptance,  received  and  took  the  bill  as  and 
for  payment  of  a  sum  of  money  in  the  bill  specified,  in 
respect  of  goods  sold  by  the  plaintiff.  The  count  then 
stated  the  presentment  of  the  bill  to  Hanctniie  and  his 
refusal  to  pay,  and  averred  that  it  became  and  was  the 
duty  of  the  defendant  to  pay  the  sum  in  the  bill  specified, 
as  the  atcepiar  thereof,  but  that  he  had  refused.  There 
was  a  similar  allegation  of  special  damage  as  in  the  first 
count  Plea,  not  guilty.  At  the  trial  before  Lord 
Tenterden  C.  J.,  at  the  London  sittings  after  Htlary 
term  18S1,  it  appeared  in  evidence  that  the  defendant 
had  formerly  been  in  partnership  with  Hancome^  but 
was  not  so  at  the  time  of  the  present  transaction.  The 
latter,  however,  still  kept  a  counting-house  on  the  pre- 
mises where  the  defendant  carried  on  business.  The 
bill  of  exchange  drawn  upon  Hancome  was,  in  June 
1829,  left  for  acceptance  at  that  place,  and,  afterwardsy 
a  banker's  clerk,  accompanied  by  a  Mr.  Armfieldi  then' 
a  partner  in  the  house  of  the  payees,  called  for  the  blH;' 
The  defendant  stated  that  Hancome  was  out  of  town, 
and  would  not  return  for  a  week  or  ten  days,  kiid  that 
it  hfid  better  be  presented  again.  This  the  clerk  V^' 
fused,  and  said  it  would  be  protested.  AtmfiM  ^^ 
represented  to  the  defendant  that  expense  ^ou]di)e^  in- 
curred by  the  protest,  and  assured  hint  that  It  was  au 
correct;  whereupon  the  defendant,  acting  upon  that 
assurance,  accepted  it  per  procuration  of  Mr.  Hancome* 

After 
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Afiter,  this  q/cce^tance,   it  was  indorsed  over  by  the       1SS2, 
payees.     On  the  return  of  Hancome^  he  expressed  his       — — 

*  \  POLHIU 

r^ret  at  the  acceptance,  and  refused  to  pay  the  bill.  gainst 
The  plaiptiff  sued  him,  and,  on  the  defendant  appearing 
and  stating  the  above  circumstances,  was  nonsuited. 
The  present  action  was  brought  to  recover  the  amount 
of  the  bill,  and  the  costs  incurred  in  that  action,  amount- 
ing  in  the  whole  to  196^.  The  defendant's  counsel 
contended  that  as  there  was  no  fraudulent  or  deceitful 
inteDtion  on  the  part  of  the  defendant,  he  was  not 
answerable.  Lord  TenterSen  was  of  that  opinion,  but 
left  it  to  the  jury  to  determine  whether  there  was  such 
fraudulent  intent  or  not;  and  directed  them  to  find  for 
the  defendant  if  they  thought  there  Was  no  fraud,  other- 
Wfseifor  the  plaintiff;  giving  the  plaintiff  leave  to  enter 
a  ver^ct  for  the  sum  of  196/.  if  the  Court  should  be  of 
^p^nipn  that  he  was  entitled  thereto.  The  jury  found  a 
verdict  for  the  defendant  In  the  ensuing  Easter  term 
Sir  Jamies  Sqarlett  obtained  a  rule  nisi,  according  to  the 
leave  Reserved,  against  which  in  the  last  terra  cause  was 
ahefmby 

^, Campbell  and  JP.  Kelly.  The  jury  having  negatived 
all  ^ud  and  deceit,  it  must  now  be  assumed  that  the 
def^^^ot»  when  he  represented  that  he  had  autho- 
ntj^,,^i  accept  the  bill,  bona  fide  believed  that  he 
ba^  s^cb  authority ;  and  if  that  be  so^  be  is  not  liable 
in  t^.  action  by  ^n  indorsee.  Where  there  is  a  con- 
ti^p^  and  warranty,  the  party  may  declare  in  tort, 
ifjtbfj  brpk^jq,  without  proof  of  fraudulent  intent, 
^/iMnpspnjf,  JUffion(a);  but  here  was  np  contract 
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lASH.  and  wttranty.  As  to  the  first  (xrant,  striking  out  the 
allegation  of  fraud,  the  charge  remaining  is»  that  the 
defendant  fabely  represented  that  he  had  aathority  to 
accept  the  bill  for  HancamCi  and  did  accept  it  in  the 
name  of  the  latter  as  by  his  procuration;  and  that  the 
bill  being  afterwards  indorsed  to  the  plaintiff,  Haticome 
refused  payment,  whereby  the  plaintiff  was  injured ;  and 
dien  the  quesdon  is,  whether  a  party  who  accepts  a 
bill  in  the  name  of  another,  representing  that  he  has 
authority  so  to  do^  which  he  has  not,  but  which  he 
believes  he  had,  makes  himself  liable  to  every  person 
who  takes  that  bill.  There  is  no  authority  to  support 
such  a  position*  Would  the  defendant,  if  he  had  acted 
under  a  power  of  attomeiy,  purporting  on  the  &ce  of  it 
to  be  executed  by  Hancamef  but  which  turned  out  to  be 
forged,  liave  been  liable  to  any  person  who  afterwards 
took  the  bill  ?  If  he  be  liable  at  ell,  he  must  be  so  by 
some  contract,  or  by  reason  of  the  custom  of  merchants- 
Here  there  was  no  contract  between  the  plaintiff  and 
defendant,  and  there  was  no  proof  of  any  custom  of 
merchants  which  would  make  him  liable.  But  the 
second  count  will  probably  be  relied  upon.     It  alleges 

0 

*<  that  Fox  drew  the  bill  directed  to  Hancome,  and  re- 
quested the  latter  to  pay  the  sum  mentioned  in  it;  that 
the  defendant,  well  knowing  the  premises,  falsely  (for 
the  viords  Jraudulenify  and  deceit/idly  must,  after  the 
finding  of  the  jury,  be  rejected)  represented' that  he  was 
authorized  to  accept  the  bill  by  procuration  of  the 
drawee,  and  did  accept  it  in  hb  name ;  that  the  bill  was 
indorsed  to  the  plaintiff;  that  the  drawee  refused  to  pay 
it;  and  that  it  then  became  the  duty  of  the  defendant  to 
pay  it  as  the  acceptor  thereof.  The  latter  allegation  b 
an  allegation  of  matter  of  law,  and  the  duty  must  arise, 

by 
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by  law,  from  the  facts  previously  stated  in  the  count,        1832.- 
Mas  ▼.  Roberts  (n),  Bex  v.  Boerett  (b\    Then,  is  it  by      *  " 

Bdlrill 

law  the  duty  of  a  person  who  accepts  a  bill  in  the  name  agamu 
of  andlher,  believing  that  he  has  authority  from  that 
other  to  do  so^  to  pay  that  bill  as  the  acceptor,  in  de- 
feult  of  pliyment  by  the  other  party  ?  Here  was  no 
contract  between  the  plaintiff  and  defendant,  upon  which 
such  a  duty  could  be  grounded;  and  the  declaration 
does  not  allege  that  the  defendant  became  liable  as 
acceptor  by  the  custom  of  merchants,  nor  was  there 
proof  of  any  such  custom.  By  the  general  custom  of 
merchants  a  person  may  accept  in  his  own  name  for 
the  honour  of  the  drawer  or  indorser;  but,  in  that  case, 
the  person  so  accepting  is  not  liable,  unless  the  bill  be 
first  presented  to  the  drawee  when  due. 

Sir  James  Scarlett  and  Uqyd  contr^  First,  assuming 
that  the  defendant  was  not  guilty  of  fraud,  in  any  sense 
of  that  word,  he  was  liable,  as  acceptor,  on  the  facts 
stated  in  the  second  count  That.count,  even  rejecting 
the  allegation  of  fraud  and  deceit,  contains  a  statement 
of  a  cause  of  action.  The  law  will  imply  a  contract, 
by  the  person  who  accepted  the  bill  under  the  circum* 
stances  there  stated,  to  pay  it.  The  defendant  having  ac- 
cepted in  the  name  and  by  the  procuration  of  Hancomey 
inust  be  considered  to  have  undertaken  to  pay  the  bill  if 
Hancome  did  not  If  a  person  assumes  to  act  as  the  agent 
of  another,  and,  in  fact,  has  no  authority,  any  contract 
vrfiich  he  may  have  made,  may  be  treated  as  made  by 
him  personally.  And  the  defendant  accepting  per  pro- 
cuiatioDy  and  knowing  that  he  had  no  authority,  must  be 

(a)  19  SaU,  S9.  (6)  ^B.^C.1 14. 

I  4  taken 


W^T 
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1832*  tftkeii  to  h^ve  infant  th^t  the  bill  should  be  p^iid  by  some- 
*'""'  body,  either  by  the  party  in  whose  name  it  waft  acQet>ted 
^^tiui  or  by  hiaiseir.  That  is»  in  substance^  the  acceptance  of  ti 
bill  of  exchange.  A  caae  is  mentioned  in  Roscoe  on  Bills 
qfEaichange^  p.  S8S.  n.  9.^  where,  in  the  American  Cou.rtQi, 
a  pretended  agent  who  signed  a,  note  for  another  a» 
having  authority,  was  held,  personally  liable  as  maker. 
But,  secondly,  the  first  count  of  the  declaration  was 
proved.  The  jury  have,  indeed,  negatived  fraud  ia 
fact ;  they  have  found  tliat  the  defendant  thought  Han» 
come  would  pay  the  bill,  and  that  he  did  iiot  meaQ  tP 
cheat  any  person ;  but  still  there  was  in.  this  case  that 
which  constitutes  fraud  in  law,  for  the  defendant,  by  ac- 
cepUng  a  bill  per  procuration  of  another,  has  reprepf 
sented  to  all  the  world  that  he  had  authority  from  that 
other  to  do  so,  whereas  he  had  no  such  authoHiy. 
Xbat  representation  being  false  to  his  knowledge,  is  a 
fraud  in  law,  Padey  v.  Freeman  {a),  Tapp  v.  Lee{b\ 
Haycrqfi  v.  Creasy  {c).  In  the  lajte  ca^e  of  Foster  v. 
Charles  (cf),  Tindal  C.  J.  says,  '*  It  is  fraud  in  Uw  if  a  poi^y 
makes  representations  which  he  knows  to  be  false,  and 
injury  ensues,  although  the  motives  from  which  the  He* 
preseotatipns  proceeded  may  not  have  been  bad;  the 
pi^ty  who  makes  such,  representations  is  responsible  for 
the  Qonsenuences."  Here,  the  fiilse  representation  has 
misled  the  pjaintiif ;.  he  has  a  bill  for  which  be  has  given 
a  valuable  considei:ation,  and  which  has  not  been  paid. 
He  is  consequently  damnifiied;  and  he  may  recover 
against  the  defendant* 

Lord  Tenterden  C.J.  nqw  delivered  the  judgm^n)^ 
of  the  Court. 

(«)  3T.R.8U  (»)  5  Bo9.  ^  BwXL  367« 

(c)  S£iur,9S.  (<q  IBmgh,  105. 

In 
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In  this  case,  in  which  the  defendant  obtained  a  verdict        18S2. 
on  the  trial  before  me  at  the  sittings  after  Hilary  term,        — — 

POLHILZ. 

a  rule  nisi  was  obtained  to  enter  a  verdict  for  the  plain-  jigahui 
tiff,  and  cause  was  shewn  during  the  last  term.  The 
declaration  contained  two  counts :  the  first  stated,  that  a 
foreign  bill  of  exchange  was  drawn  on  a  person  of  the 
name  of  Hancomej  and  that  the  defendant  Jalsefy, 
JrauduUndy^  and  deceitfully  did  represent  and  pretend 
that  he  was  duly  authorized  to  accept  the  bill  by  the  pro- 
curation, and  on  behalf  of  Hancom^,  and  did  falsely  and 
fraudulently  pretend  to  accept  the  same  by  the  pro- 
curation of  Hancome.  It  then  proceeded  to  allege  several 
indorsements  of  the  bill,  and  that  the  plaintiff,  relying 
on  the  pretended  acceptance,  and  believing  that  the  de- 
fendant had  authority  from  Hancome  to  accept,  received 
the  bill  from  the  last  indorsee  in  discharge  of  a  debt ; 
that  the  bill  was  dishonoured,  and  that  the  plaintiff 
brought  an  unsuccessful  action  against  Hancome.  The 
second  count  contained  a  similar  statement  of  the  false 
lepresentation  by  the  defendant,  and  that  he  accepted 
the  bill  in  writing  under  pretence  of  the  procuration  from 
Haneome  .*  and  then  proceeded  to  describe  the  indorse- 
ments to  the  plaintiff,  and  the  dishonour  of  the  bill,  and 
allied,  that  thereupon  it  became  and  was  the  duty  of  the 
defendant  to  pay  the  bill  as  the  acceptor  thereof^  but  that 
be  had  not  done  so. 

On  the  trial  it  appeared,  that  when  the  bill  was  pre- 
sented for  acceptance  by  a  person  named  Arm/leld,  who 
was  one  of  the  payees  of  the  bill,  Hancome  was  absent; 
and  that  the  defendant,  who  lived  in  the  same  house 
with  him,  was  induced  to  write  on  the  bill  an  acceptance 
as  by  the  procuration  of  Hancome^  Armfield  assuring 
him  that  the  bill' was  perfectly  rq;;ular,  and  the  defend- 

ant 
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16W.        ant  fally  believing  that  the  acceptance  would  be  sanc- 
tioned,  and  the  bill  paid  at  matarityi  by  the  drawee.  It 
jjfttM        Was  afterwards  passed  into  the  plaintiff's  bands,  and 
bdng  dishonoured  when  due,   an  action  was  brought 
BgiiuBt  Hancome  s  the  defendant  was  called  as  a  witness 
on  the  trial  of  that  action,  and  he  negativing  any  au- 
thority from  Hancomef  the  plaintiff  was  nonsuited.    I 
left  to  the  jury  the  question  of  deceit  and  fraud  in  the 
defendant,  as  a  question  of  fact  on  the  evidence,  and  the 
jury  having  negatived  all  fraud,  the  defendant  had  a 
,  verdict,  liberty  being  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict,  if  the  Court  should  think  the  action 
maintainable  notwithstanding  that  finding. 

On  die  argument,  two  points  were  made  by  the  plain- 
tiff's counsel.  It  was  contended,  in  the  first  place,  that 
dthougfa  the  defendant  was  not  guilty  of  any  fraud  or 
deceit,  he  might  be  made  liable  as  acceptor  of  the  bill ; 
that  the  second  count  was  applicable  to  that  view  of  the 
case ;  and  that,  after  rejecting  the  all^ations  of  fraud 
and  falsehood  in  that  county  it  contained  a  snfiicient 
statement  of  a  cause  of  action  against  him,  as  acceptor. 
But  we  are  clearly  of  opinion  that  the  defendant  cannot 
be  made  responsible  in  that  character.  It  is  enough  to 
say  that  no  one  can  be  liable  as  acceptor  but  the  person 
to  whom  the  bill  is  addressed,  unless  he  be  an  acceptor 
for  honour,  which  the  defendant  certainly  was  not. 

This  distinguishes  the  present  case  from  that  of  a 
pretended  agents  making  a  promissory  note,  (referred  to 
in  Mr.  Roscoe*s  Digest  of  the  Lam  of  Bills  of  Exchange^ 
note  9.  p.  47.),  or  purchasing  goods  in  the  name  of  a 
supposed  principal.  And,  indeed,  it  may  well  be  doubted 
if  the  defendant^  by  writing  this  acceptance,  entered  into 
any  contract  or  ibarranty  at  all;  that  he  had  authority  to 

do 
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do  so ;  and  if  he  did^  it  would  be  an  insuperable  objec-        1^2. 
tton  to  an  action  as  on  a  contract  by  this  plaintifi^  that 


at  all  events  there  was  no  contract  with,  or  warranty       agaimi 
to,  htm* 

It  was  in  the  next  place  contended  that  the  allegation 
of  ^fidsehood  and  fraud  in  the  first  count  was  supported 
by  the  evidence ;  and  that,  in  order  to  maintain  this 
species  of  action,  it  is  not  necessary  to  prove  that  the 
&lse  representation  was  made  from  a  corrupt  motive  of  ' 
gain  to  the  defendant,  or  a  wicked  motive  of  injury  to 
the  plmntiff :  it  was  said  to  be  enough  if  a  represent- 
ation is  made  which  the  party  making  it  httoms  to  be 
uniruCf  and  which  is  intended  by  him,  or  which,  from 
the  mode  in  which  it  is  made,  is  calculated,  to  induce 
another  to  act  on  the  faith  of  it,  in  such  a  way  as  that 
he  may  incur  damage,  and  that  damage  is  actually  in- 
curred. A  wil&l  falsehood  of  such  a  nature  was  con- 
tended to  be,  in  the  legal  sense  of  the  word,  a  fraud ; 
and  for  this  position  was  cited  the  case  of  Foster  v. 
Charles  (a),  which  was  twice  under  die  consideration  of 
the  Court  of  Common  Pleas,  and  to  which  may  be  added 
the  recent  case  of  Corbet  v.  Brown  (i).  The  principle 
of  these  cases  appears  to  us  to  be  well  founded,  and  to 
apply  to  the  present. 

It  is  tnie  that  there  the  representation  was  made 
immediately  to  the  plaintifi;  and  was  intended  by  the  de- 
fendant to  induce  the  plaintiff  to  do  the  act  which 
caused  him  damage.  Here,  the  representation  is  made 
to  aU  to  whom  the  bill  ^may  be  offered  in  the  course  of 
drculalion,  and  i^  in  &ct,  intended  to  be  made  to  all^ 
and  the  plaintiff  is  one  of  those ;  and  the  defendant  mast 

(fti  e Mn^ S96.    7JBiHh.lOS,  (»)  SJKiwkSS. 

be 
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X8S2.       be  taken  to  have  intended^  that  all  such  persons  should 
"^^^       give  credit  to  the  acceptance,  and  thereby  act  upon  the 
m^amu       faith  of  that  representation,  because  that,  in  the  ordinary 
course  of  business,  is  its  natural  and  necessary  result 

If,  then,  the  defendant,  when  he  wrote  the  acceptance, 
and,  thereby,  in  substance,  represented  that  he  had  au- 
thority from  the  drawee  to  make  it,  knew  that  he  had 
no  such  authority,  (and  upon  the  evidence  there  can  be 
no  doubt  that  he  did,)  the .  representation  was  untrue 
to  his  knowledge,  and  we  think  that  an  action  will  lie 
i^inst  him  by  the  plaintiff  for  the  damage  sustained 
in  consequence. 

If  the  defendant  had  had  good  reason  to  belisve  his. 
representation  to  be  true,  as,  for  instance,  if  he  had 
acted  upon  a  power  of  attorney  which  he  supposed  to 
be  genuine,  but  which  was,  in  fact,  a  forgery,  he  would 
have  incurred  no  liability,  for  he  would  have  made  no 
statement  which  he  knew  to  be  false :  a  case  vecy  dif-^ 
ferent  from  the  present,  in  which  it  is  clear  that  be 
stated  what  he  knew  to  be  untrue,  though  with  no  cor^, 
rupt  motive. 

It  is  of  the  greatest  importance  in  all  transacUoos, 
that  the  truth  should  be  strictly  adhered  to.  In  the 
present  case,  the  defendant  no  doubt  believed  that  the 
acceptance  would  be  ratified,  and  the  bill  paid  when 
due,  and  if  he  had  done  no  more  than,  to  make  a  state-* 
ment  of  that  belief,  according  to  the  strict  truth,  by  a 
memorandum  appended  to  the  bill,  he  would  have  been 
blameless.  But  then  the  bill  would  never  have  cir- 
culated as  an  accepted  bill,  and  it  was  only  io. con- 
sequence of  the  false  statement  of  the  defendant  that  he 
actually  had  authority  to  accept,  that  the  bill  gained  its 
credit,  and  the  plaintiff  sustained  a  loss.     For  these 

reasons 
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reasons  we  are  of  opinion  that  the  rule  should  be  made        28S2. 
absolute  to  enter  a  verdict  for  the  plaintiff.  "       " 

FOLHILL 

Rule  absolute.  a/^ainU 

Waltkk. 


DuKsTON  and  Clarke,  Assignees  of  John 
DuNSTOK,  against  The  Imperial  Gas  Light 
and  Coke  Company  (a). 

p\EBT  for  fees  due  to  the  bankrupt  as  a  director  A  gas  light 

of  the  company,  for   his  labour  and  senrices  in  incorponited  by 
attending  courts,   committees,  and  deputations  of  the  ^nt»  which 
company,  for  them  and  at  their  request ;  and  generally  ^"^^q  ,1,^ 
for  work  and  labour.     Plea^  the  general  issue.     At  the  ^JS^J^** 
trial  before  Lord   Tenterden  C.  J.,   at  the  siltiniw  in  "d«tiuch 

^  ihould  UM  Um 

London   after  Hilary  term  1831^   the  following  facts  common  wmi, 

manage  die 

appeared :  •—  The  company  was  incorporated  by  statute  affkin  of  Uie 

•  4*  1  •  companTf  lay 

I  &  2  0. 4.  c.  cxvii.,  and  by  section  52.  of  that  act  it  was  out  money, 
provided  that  there  should  be  one  of  the  proprietors  of  ^  ^nd  make 
shares  in  the  company,  qualified  and  to  be  appointed  as  ^^^S^taAtor 
in  the  act  was  mentioned,  who  should  be  governor,  and  ^^  ^^iST" 


eighteen  of  such  proprietors,  qualified  and  to  be  ap-  <»>npany 

empowered  to 

pointed  as  in  the  act  was  mentioned,  who  should  be  make^/oiM 

,  vndgr  tetd  foff 

directors  of  the  said  company ;  that  other  proprietors  iu  government, 

and  for  leffulat* 

should  be  appointed  deputy-governor  and  auditors;  and  ingtbepro- 
that  there  should  be  one  other  person,  to  be  appointed  diHetM«,^offi. 

cere,  lerrants, 
&C.     At  ft  taiCctiDg  of  the  company  ft  resolution  wis  pasied,  noi  under  tud^  that  ft  lemu- 
ncntSon  ihiyiild  be  allowed  to  every  director  for  his  attendance  on  oourts,  oommittees, 
Ac.  vis.  one  guinea  for  each  time: 

Held*  tlwt  a  director  who  had  attended  courts,  &c.  oonld  not  maintain  an  action  for 
payments  according  to  the  above  reaolutiooy  for  that  it  was  not  a  by-law  within  the  sta- 
tute, nor  a  contract  (if- such  could  have  been  available)  to  pay  the  directofs  or  any  of 
them  for  their  attendances,  and  the  directors  could  not  be  considered  as  servants  to  the 
conipMiy,  and,  as  such,  entitled  to  remuneration  for  their  labour  according  to  its  taltie. 

Quvre^  Whether  a  company  incorporated  for  the  purpose  of  manufacturingg^  can  contract 
rise  than  under  seal,  for  service,  worlt,  and  thte  supply  of  goods  for  carrying  on  the 

(a)  Thii  cue  waa  decided  in  last  lfic/MM/ma«  term. 

as 
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18B9,  as  in  die  act  was  mentioned,  to  be  the  clerk  of  the  said 
company.  By  sect  55.  directors  were  to  be  holders 
of  ten  shares  in  the  jouit  stock  of  the  company.    By 

Hm  Jmfmias 

Gm  U^  sect.  56.  it  was  enacted,  that  at  the  first  general  meeting 
of  the  company  there  should  be  an  dection  of  eighteen 
proprietoTBy  doly  qualified,  to  be  directors  of  the  affiiirs 
of  the  company  for  certain  periods  there  mentioned,  and 
of  another  fit  person  to  be  clerk,  and  who,  as  such,  was, 
by  sect  60.,  to  attend  the  meetings  of  the  company, 
and  register  the  orders  and  proceedings.  The  directors 
were^  by  sect.  69«,  to  meet  once  a  week  at  least,  and  at 
such  other  times  as  they  should  think  proper;  bat  no 
business  was  to  be  transacted  unless  four  directors  and 
the  govemcv  or  d^u^,  or  in  their  absence  six  di* 
rectors,  diould  be  present  By  sect  71.  it  was  enacted, 
that  the  directors  for  the  time  being  should  have  the 
custody  of  die  common  seal  of  the  company,  and 
should  bare  full  power  and  authority  to  use  the  same 
for  the  company's  a&irs  and  concerns;  to  meet  and 
adjourn  from  dme  to  Ume,  and  from  place  to  place; 
and  to  direct,  manage,  and  transact  the  affiiirs  and 
business  of  the  company,  as  well  in  issuing,  laying 
out,  and  disposing  of  money  for  the  purposes  of  the 
company,  as  in  contracting  for  and  purchasing  mes* 
suages,  lands,  &c.  for  their  use,  and  entering  into  con- 
tracts for  the  lighting  of  any  streets,  &c  within  the 
limits  of  the  act,  and  in  ordering,  directing,  and  ea^ 
ploying  the  works  and  workmen,  and  selling  and  dis* 
posing  of  messuages,  lands,  &c.,  and  articles  produced 
by  the  company  in  their  manufacture  of  gas,  and  in 
making  and  carrying  into  effect  all  contracts  touching 
or  concerning  the  saroe^  subject  to  such  orders,  by- 
laws, rules,  and  regulations  as  diould  at  any  time  be 

duly 


IN  THE  SSCOKD  YXAR  OJT  WILLIAM  IV.  itT 

dniy  made  bj  the  company  in  restraint,   control,  or        189St 
regulation  of  the  powers  by  this  act  granted.     Some 


particular  powers  were  specifically  given  them  by  sub-  ai 
sequent  sections.  By  sect  76.  it  was  enacted,  that  the  gm  Ugkt 
company  should  have  power  at  general  or  special  general 
meetings  duly  caUed,  to  make  such  rules,  orders,  and 
by-laws  as  to  them  should  seem  meet,  for  the  good 
government  of  the  company,  and  for  regulating  the 
proceedings  of  the  directors,  and  (iff  regulating  all 
oflBcers,  workmen,  and  servants  to  be  employed  about 
the  company's  affairs  and  business,  and  for  the  super* 
iniendesce  and  management  of  the  said  company  in  all 
respects,  and  frdkn  time  to  time  to  alter  or  repeal  such 
rules,  orders,,  and  by-laws ;  and  that  all  such  rules» 
orders,  and  by-laws  (being  reduced  into  writing  and 
the  common  seal  of  the  company  thereto  affixed^  coun- 
terstgned  by  the  clerk)  should  be  binding  upon  all  sudi 
persons,  and  a  justification  to  them  in  any  court  of  law 
or  equi^,  provided  the  same  were  not  rq>ugnaiH  to  the 
laws  of  England.  By  4  G.  4*  c.  xcv.,  the  number  of 
directors  was  reduced,  and  some  other  regulations  wene 
inade  respecting  them ;  and  by  10  6. 4.  c.  xii.,  the  pror 
prietors  were  enabled  to  remove  any  director,  &c.,  for 
negligence  or  misconduct,  a  power  not  previously  given* 
The  first  directors,  of  whom  the  bankrupt  was  on^ 
were  elected  in  July  1821.  On  the  15th  of  Auguti 
18M,  the  fiollowmg  resolution  was  agreed  to  at  a 
general  meeting  of  the  company,  and  entawd  in  their 
bocdu^  but  never  passed  under  their  common  seal. 
^*  Resolved,  That  the  fidlowii^  remuneration  be  allowed 
to  the  governor,  deputy-governor,  and  directors  firom 
the  time  of  their  appointment  after  the  passing  of  the 
act'thfliMeforth,  via.  that  the  sum  of  two  guineas  enich 

be 
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18S2.       be  allowed  to  the  governor  and  deputy^governor  for 

every  attendance  at  a  court  of  directors,  and  to  every 

agamtt        directOT  for  the  like  attendance,  one  guinea.     Tliat  the 

Hw  Impxsial 

Gaslight      governor  and  deputy-governor,  and  each  director,  be 

Coonpuiy* 

allowed  the  snm  of  one  guinea  for  every  attendance  at  a 
committee  or  on  a  deputation  of  the  company.  That 
the  chairman  of  the  several  committees  be  allowed  one 
guinea  and  a  half  for  every  attendance." 

The  bankrupt,  with  other  directors,  attended  the 
meetings  and  transacted  the  business  of  the  company 
from  the  time  of  his  election  till  the  year  1829,  when  he 
ceased  to  be  a  director.  His  fees  were  paid  down  to 
the  end  of  1827,  but  those  accruing  afterwards  were 
withheld  on  the  ground  of  allied  misconduct,  and  the 
present  action  was  brought  to  recover  them.  It  was 
contended  at  the  trial,  that  the  above  resolution,  not 
being  under  seal,  was  not  a  by-law  withili  the  meaning 
of  the  statute,  and  could,  therefore,  be  no  legal  found- 
ation for  the  present  claim :  and  that  the  plaintiffs  could 
not  avail  themselves  of  a  contract  for  remuneration, 
independently  of  a  by-law,  (supposing  such  contract 
to  have  existed,  which  was  denied,)  since  the  company, 
being  a  corporation,  could  only  bind  themselves  under 
seal.  Lord  TerUerden  thought  the  action  not  maintain- 
able, and  directed  a  nonsuit,  giving  leave,  however^  to 
move  to  enter  a  verdict  for  the  plaintifis.  A  rule  nisi  was 
accordingly  obtained,  and  in  last  Michaehnas  term, 

Sir  James  Scarlett  and  IL  V.  Richards  shewed  cause. 
The  sum  claimed  was  a  mere  gratuity,  and  could  not 
in  itself  be  the  subject  of  an  action.  The  directors  are 
not  in  the  situation  of  servants  to  the  company ;  they 
are  themselves  the  masters,  and  their  labour  is  nothing 

more 
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more  than  tbey  are  bound  to  give  by  their  duty  as  18S2. 

pointed  out  by  the  statute,  when  they  accept  the  office  j. 

of  directors.     It  cannot,  therefore,  be  arsued  with  sue-  ^  agahui 

eess,  that  the  mere  fact  of  their  having  bestowed  their  Gas  Light 

Compuiy* 

aervioes  will  establish  a  title  to  remuneration,  the  amount 
of  which  is  ascertained  by  the  vote  of  a  guinea  for  each 
attendance.  IF,  indeed,  the  company  think  proper,  as 
a  matter  of  compliment  and  favour,  to  give  a  gratuity  to 
any  director,  they  must  do  so  according  to  the  powers 
with  which  the  act  invests  them,  namely,  by  a  resolution 
uider  seal,  which  alone,  according  to  sect  76.,  can  be 
a  valid  by-law,  and  obligatory  upon  such  members  as 
are  absent  when  the  vote  is  passed.  And,  independ- 
ently of  the  statute^  this  company,  being  a  corporation, 
could  not  contract  with  a  director  for  services  in  that 
capacity  except  by  deed  under  their  common  seal.  A 
corporation  may,  it  is  said,  in  some  small  matters,  con- 
tract without  deed,  as  in  hiring  a  cook  or  butler;  but  it 
was  held  in  Home  v.  Iw/  (a),  that  the  Canary  Company 
could  not,  without  deed,  empower  ft  person  to  seize 
goods  as  forfeited  to  their  use,  this  being  an  extra* 
ordinary,  and  not  a  common  service.  Besides  thisy 
another  objection  arises  to  the  right  of  a  director  at 
oomnx>n  law  to  sue  the  company  for  remuneration,  in- 
asmuch as  he  is  himself  a  partner,  and  immediately  in- 
terested  in  the  funds  against  which  he  seeks  to  recover. 

Campbellf  F.  Pollock^  and  Thedger  contri.  It  is 
quite  clear  that  for  ordinary  and  trifling  services  an  in- 
corporated company  may  contract  without  seal.  Com. 
Dig.  Franchises^  (F)  13.  as  if  this  company  had  hired  a 
man  to  be  employed  in  making  coke^  or  in  any  menial 
occupation.     It  cannot  be  said  that  a  manufacturing 

(a)  1  Ventr,  47. 

Vol.  III.  K  company 
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1-832;       company  like  this  shall  be  obliged  to  make  every  con*- 

tract  for  work,  and  every  purchase,  by  deed.     They 

agamst        must  have,  iDcidentally,  a  power  of  contracting  in  the 

Tbe  Imfkeial 

Gas  Light     ordinary  way  for  the  carryhig  on  of  that  business  which 
was  the  object  of  their  incorporation*     It  is  evident  the 
elerk  of  this  company,  mentioned  in  sect.  52^  and  else* 
where  in  the  statute,  was  meant  to  be  a  stipendiary 
officer;  he  is  appointed  in  the  same  manner  as  the  di- 
rectors are   (by  election  at  a  general  meeting),  and 
there  is  nothing  to  shew  that  they  were  not  also  in- 
tended to  be  stipendiary.    They  could  not  be  compelled 
to  act,  if  tlie  company  would  not  agree  with  them  for  a 
remuneration.     Their   being  shareholders  (which   the 
derk  is  not)  can  make  no  difference,  if  they  are  in  efiect 
servants  to  the  company;  n<Mr  is  there  any  real  dis- 
tinction between  a  servant  in  a  higher,  and  one  in  a 
lower  capacity.     The  company  may  engage  either  with- 
•ut  deed.    The  directors  are  so  &r  considered  servants, 
that  by  the  act  10  G.  4.  c.  xtL  power  is  given  to  the 
proprietors  to  remove   them   for  negligence  or  mis- 
conduct.    [^Parke  J.    It  appears  from  several  cases  thai 
in  some  instances  where  a  thing  has  been  done  by  the 
authority  of  a  corporation,  though  not  given  under  seal, 
k  may  be  considered  as  their  act,  but  is  there  any  case 
where  their   contract,  withput  seal,    has  been  held  a 
sufficient  ground  for  an  action  ?J    It  would  be  so  in 
the  case  put  in  some  of  the  books,  of  hiring  a  cook 
Or  butler.     There  <5an  be  no  question  that  they  would 
be  liable  for  coals  or  other  materials  supplied,  under 
an   ordinary   contract,    for  the   carrying   on   of  their 
business.     [^Tauni(m  J.  In   Yarborough  v.  The  Batik  of 
England  (a),  Lord  EUenborougk  seems  to  have  thought 

(«)  16  East,  6.     And  see  Bear  t.  Bigg,  3  P,  Wnu,  419.  6th  ediL 

that 
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that  the  Bank  might  have  been  liable  in  trover  for  the        18S2. 
detention  of  notes  by  their  authorized  agent,  even  though       — 
it  had  not  been  presumed,  as  it  was  there^  Uiat  the        agnnsi 
authority  was  given  under  seal.]    The  section  (76.}  of     Gu  Light 
the  act  I  &  2  G.  4.  c.  cxvii.   which   provides  for  the  ^^^' 

making  of  by-laws  under  seal,  is  for  the  purpose  of 
giving  greater  force  to  the  regulations  so  made,  but 
does  not  necessarily  render  all  others  invalid.  A  vote* 
of  remuneration  to  officers  does  not  properly  fidl  within 
the  words  of  that  section.  As  to  die  objection  that  a 
director  could  not  recover  against  the  company,  because 
he  is  himself  a  member,  the  corporation  and  an  in- 
dividual shareholder  in  it  are,  for  this  purpose,  wholly 
distinct,  and  either  may  sue  the  other.  The. very  act 
now  in  question,  in  s.  58.,  contemplates  the  possibility  of 
a  director  contracting  with  the  company  to  execute  work 
or  supply  materials  for  their  use,  unless  such  contract 
were  expressly  avoided,  which  it  is  by  that  clause. 

Lord  Tenteeden  C.  J.  I  am  of  opinion  that  this 
action  was  not  maintainable.  I  wish,  however,  to  be 
understood  as  by  no  means  deciding  the  question, 
whether  third  persons,  who  may  sell  coal  or  other 
materials  to  the  company,  or  who  may  be  employed  by 
them  as  servants  or  workmen,  may  or  may  not  maintain 
an  action  against  them  for  remuneration,  though  the 
contract  was  not  under  seaL  This  is  a  corporation 
established  for  die  purpose  of  carrymg  on  trade  and 
manufactures,  imd  may  therefore  differ  from  others  as  to. 
its  powers  of  contracting,  and  its  remedies  upon  con- 
tracts relating  to  the  purposes  for  which  the  company  is 
formed.  On  this  point  I  give  no  opinion.  But  here  is 
a  statute  which  provides,  that  certain  persons  in  this 

K  2  corporation 
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1SS2.  corporation  shall  be  directors^  and,  in  sect.  TL,  points 
"""^  out  some  of  their  duties  and  powers :  andthey  are  duties 
agflirut       and  powers  as  unlike  those  of  a  servant  as  they  can 

ThB  IxmxAL 

Gas  Light  weli  be.  They  are,  in  fact,  those  of  managers  or  gover- 
^*  nors.  The  act  itself  says  nothing  of  remuneration ;  and 
I  cannot  see  how,  in  point  of  law,  persons  in  the  situation 
of  these  directors  could  maintain  any  action  for  a  re- 
compense, at  least  unless  there  had  been  a  resolution 
under  seal  in  the  nature  of  a  by-law.  Looking  at  the 
character  of  their  duties,  I  am  of  opinion  that  these 
directors,  however  convenient  it  might  be  that  some  re- 
muneration should  be  awarded  them  for  their  services, 
were  not  entitled  to  it  by  the  resolution  given  in  evir 
dence  in  this  cause. 

Parke  J.  As  to  the  objection,  that  the  bankrupt  in 
this  case  was  a  member  of  the  corporation,  and,  there- 
fore, could  not  sue  them ;  a  member  of  a  corporation  is, 
for  this  purpose,  as  distinct  from  the  corporate  body  as 
any  third  person.  It  is  not  necessary  to  decide,  whether 
an  action  would  lie  at  the  suit  of  a  derk  or  servant 
employed  in  the  trade  of  a  company  like  this,  under  a 
contract  not  sealed.  Here,  the  character  of  the  party 
for  whom  remuneration  is  claimed,  is  not  that  of  a 
servant,  but  of  a  manager.  He  can,  therefore,  recover 
no  recompense  from  the  company,  unless  by  virtue  of  an 
express  resolution  in  the  nature  of  a  by-law  according 
to  the  directions  of  the  statute.  And  even  supposing 
the  seal  of  the  company,  were  not  absolutely  requisite^ 
I  do  not  see  any  contract  with  the  bankrupt  in  this  case; 
the  resolution  only  amounts  to  a  determination  by  those 
who  pass  it,  that  a  certain  gratuity  shall  be  given  to  the 
directors* 

Taunton 
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Taunton  J.    I  do  not  consider  it  necessary  to  give        1832. 
an  opinion,  whether  or  not  this  resolution  was  a  by-law        — ^ 
within  the  meaning  of  the  statute,  though  I  am  inclined        agmti 
Co  think  that  it  could  not  J3e  valid  in  any  other  cha-      Gas  Light 
racter,  and  therefore  ought  to  have  had  the  common        «™P*°y» 
seal  affixed.     Nor  are  we  called  upon  to  decide  the 
abstract  question,  whether  a  corporation  has  the  power 
*  of  contracting  otherwise  than  under  seal,  with  a  stranger 
or  a  member  of  its  own  body ;  whether,  for  instance^  in 
the  present  case,  the  company  might  so  have  contracted 
for  filling  gasometers  or  laying  down  pipes,  for  the  pur- 
chase of  goods,  or  for  services  to  be  performed ;  and 
whether,  upon  such  contract  when  executed,  they  would 
be  liable  to  an  action  at  the  suit  of  the  party  contracted 
with,  on  general  grounds  of  moral  obligation.     My  de- 
cisioti  rests  upon  this  one  point ;  that  the  resolution  of 
the  company  was  at  all  events  nothing  more  than  an 
announc^ement  to  the  gentlemen  who  then  were,  or  who 
might  become,  directors,  that  if  they  attended  punc- 
tually, they  would  receive  a  gratuity,  or  compliment, 
in  proportion  to  the  quantum  of  attendance.     I  think 
that  was  not  a  contract  upon  which  a  right  of  action 
could  be  founded. 

Patteson  J.  Looking  at  the  character  in  which  the 
baokrapt  makes  his  claim,  and  the  nature  of  the  reso- 
lution passed  by  the  company,  I  think  that  nothing  like 
a  contract  appears  in  this  case,  and  consequently  that 
the  whole  foundation  of  the  action  fails.  It  is  therefore 
unnecessary  to  give  any  opinion  upon  the  other  points. 

Rule  discharged. 
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18S2. 


Simpson  against  Unwin. 

Tiie  itatBU       r^EBT  fi>r  penalties  under  the  statutes  2  G.  3.  c.  19^ 

S  £r  7    Cm  19  m  ^  

«.  1.  and  4.  *  and  S9  G.  S.  €•  34.     The  first  count  of  the  declar- 

penondiould  Ation  all^gedy  that  the  defendant,  within  six  months 

^rof  carry  before  the  Gommencemoit  of  the  suit,  and  between  the 

i^Te^  uT  ^^^  ^y  of  February  and  the  1st  day  of  Sepiember  1830, 

flosion  or  tt§«  /jq  ^j)  qq  (J^  g^  ^j  ^  FJebruarv  in  that  year,  within 

ao  J  ptftnd^  *  ty  ^ 

between  the  that  pert  of  the  United  Kingdom  called  England^  to 
kr^ary  end  tke  wit,  ttt,  &c.  had  in  his  possessiou  two  partridges,  con- 
any  year  (aU  trary  to  the  form  of  the  statute^  &c.  The  second  count 
59^/  C.34.  <^l^ged  that  the  defendant,  within  the  same  period  of 
JFc^amuid  ^^  months,  and  between  the  said  1st  day  of  February 
theistofs^)  im^  iii^  23(  ^y  ^  October  in  the  same  year,  and  within 

oranjpheanat  ^  j       ^ 

between  tka  lit  (bat  part,  &C.  to  wit,  at,  &c  had  in  his  possession  one 

9i  February 

and  the  lit  of    pheasant,  the  said  pheasant  not  haying  been  taken  in 

OcCokri  under  a 

penalty :  Held,  the  season  allowed  by  the  statute  in  that  behalf  nor  kept 

tbat  a  qtialifted    .  ■         i  i  t^      p 

penonwhoiHid  ^  9Xkj  mew  or  brcedmg  place^  contrary  to  the  form, 


•a  ^snL'ot"  ^^  ^^  ^®  ^^  before  Tindal  C  J.,  at  the  Ywk  Sum- 
tridmuidT  ^^^  assizes  IbSO,  a  yerdict  was  found  for  the  plaintifl^ 
fiSTth^^rtf  *^bject  to  the  opinion  of  this  Court  on  a  case  which 


notgoHty    stated,  that  the  partridges  and  pheasant  in  the  de- 
af any  ofente 

againit  tlw        claiation  mentioned  were  on  the  9th  of  February  in  the 

possession  of  the  defendant,  who  was  at  that  time,  and 
before  the  1st  of  February^  a  qualified  person,  and  that 
they  had  been  killed  and  in  the  defendant's  possession 
on  or  before  the  1st  cfFdrruary. 

Startle  for  the  plaintiff.     The  statute  2  G.  3.  c.  19. 
Si  1*  enacts^  **  that  no  person  shall,  upon  any  pretence 

what- 


Unwiit* 
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'whatsoever,  takei  kill,  destroy,  carry,  sell,  buy,  or  have       183^, 
in  his  possession  or  use,  any  partridge  between  the  12th  ' 

day  of  February*'  {altered  by  the  39  G.  S.  c.  Si.  «.  3,  to  opimt 
the  1st  of  Febntary)  *^  and  the  1st  day  of  September  in  any 
year,  or  any  pheasant  between  the  1st  day  of  February 
And  the  1st  day  of  October  in  any  year.**  Here  the  de- 
fendant had  in  his  possession  partridges  and  a  phea- 
sant within  the  time  so  specified.  This  is  a  case, 
therefore,  within  the  very  words  of  the  enacting  clause. 
There  is  an  exception  as  to  pheasants  taken  in  the  pro- 
per season,  and  kept  in  a  mew  or  breeding-^lace,  but 
no  exception  whatever  as  to  partridges,  and  none  as  to 
partridges  or  pheasants  killed  in  the  season,  and  kept 
afterwards.  It  may  be  said,  that  it  is  hard  if  a  party 
may  kill  game  till  the  end  of  a  certain  day,  and  yet  shaH 
not  have  such  game  in  his  possession  on  the  following 
day;  but  it  is  not  necessaiy  that  he  should  continue 
killing  game  to  so  late  a  period. 

Akxander  contra.  The  statute  being  highly  penal,  a 
case,  to  be  brought  within  it,  must  not  only  be  within 
the  literal  sense  of  the  enacting  words,  but  within  the 
intent.  A  thing  which  is  within  the  letter  of  the  sta- 
tnte  is  not  within  the  statute,  unless  it  be  within  the 
intent  of  the  maker ;  Bacon  Abr.  tit  Statuiel.  5.;  Bridger 
V.  Bickardson  {a) ;  and  the  construction  ought  to  be  con- 
sonant to  the  intent,  although  it  may  seem  contrary  to 
the  letter  of  the  statute ;  Plowden's  Comm.  205.  Where 
words  will  bear  an  absurd  signification  if  literally  un- 
derstood, the  received  sense  must  be  a  little  deviated 
from.    1  BlacJcst.  Comm.61*     Now,  if  this  case  be  within 

(fl)  2  Jl/.  ^  S.  568, 
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2882.  the  statute,  the  absurd  consequence  will  follow,  that  a 
"""^  party  who  lawfully  killed  a  pheasant  or  partridge  at  the 
agamtt  dose  of  the  1st  oi  February,  would  be  guilty  of  a  crime 
by  having  it  in  his  possession  in  the  beginning  of  the 
second.  The  manifest  intent  of  the  legislature  in  this 
act  was,  to  prevent  the  killing  or  destroying  of  the  game 
at  particular  seasons  of  the  year;  and  the  birds  which 
the  defendant  is  charg^  with  having  unlawfully  in  his 
possession,  were  killed  within  the  period  allowed  by 
law.  The  object  of  the  legislature,  therefore,  was  not 
contravened  by  his  having  those  birds  in  his  possession 
afterwards.  In  Wameford  v.  Kendall  [a)  the  possession 
of  game  by  a  servant  employed  to  detect  poachers,  who 
took  it  up  after  it  had  been  killed  by  strangers  on  the 
manor,  in  order  to  carry  it  to  the  lord,  was  held  not  to 
be  an  unlawful  possession  so  as  to  subject  the  party  to  a 
penalty. 

Lord  Tenterden  C.  J.  I  think  this  is  not  a.  case 
within  the  statute  2  G.  8.  c.  19.  s.  1.  &  4.  It  clearly  is 
not  within  the  object  which  the  legislature  had  in  view ; 
and  although  it  may  be  within  the  literal  meaning  of 
the  words,  taken  by  themselves,  we  must  not  give  to 
them  a  construction  which  will  not  only  be  contrary  to 
the  general  intention  of  the  l^slature,  but  which  will 
lead  to  this  absurd  consequence,  that  a  party  who  might 
at  the  last  moment  of  the  day  on  the  Ist  of  February 
lawfully  kill  a  partridge  or  pheasant;  would  be  guilty  of 
an  oi&nce  by  having  the  same  partridge  or  pheasant  in 
his  possession  at  the  earliest  moment  of  the  second. 
And  I  am  strongly  inclined  to  think,  that  the  first  section 

(a)   10£a«/,  19. 

applies 
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applies  to  living  birds  only,  both  on  account  of  the        1832. 
absurdity  which  would  otherwise  follow,  and  because       ' 

Simpson 

sect  2.  contains  an  express  exception  as  to  living  phea-        againtt 
sants ;  and  all  the  objects  of  the  statute  are  satisfied  if 
tlie  meaning  be  restrained  to  living  birds  only. 

LiTTLEDALE  J.  It  is  true  that  the  defendant  in  this 
case  had  in  his  possession  partridges  and  a  pheasant 
beyond  the  period  specified  in  the  statute,  and  the  words 
of  the  act  may  apply  to  persons  then  having  in  their 
possession  birds  killed  before  the  expiration  of  that  time» 
But  the  true  meaning  must  be  ascertained  by  looking 
at  the  object  which  the  legislature  had  in  view.  That 
undoubtedly  was,  to  prevent  the  killing  or  taking  of 
the  birds  within  the  periods  mentioned,  in  order  that 
they  might  breed  in  the  interval.  As  to  livitig  birds, 
it  may  be  said  that  the  statute  applies  whether  they  be 
taken  before  or  after  the  1st  of  February^  because  the 
taking  them  may  prevent  their  going  wild  and  breeding* 
With  r^ard  to  one  species  of  living  birds  (pheasants) 
it  is  expressly  provided  that  the  statute  shall  not  extend 
to  them  in  certain  cases.  But  as  to  birds  killed  before 
the  day  mentioned,  they  are  clearly  not  within  the  in- 
tention of  the  statute,  and  that  being  so,  the  meaning  of 
the  words  in  the  enacting  clause  must  be  restrained  in 
construction  to  such  birds  as  are  killed  subsequently  to 
the  period  specified.  Besides,  if  a  man  may  lawfully 
kUl  birds  on  the  last  moment  of  the  day  on  the  1st  of 
Fdmutnfj  it  would  be  absurd  to  hold  that  he  would  be 
guilty  of  an  unlawful  act  by  having  the  same  birds  in 
his  possession  on  the  2d. 

Taunton  J.      The  fourth  section  of  2  G.  3.  c.  19. 
enacts,  '*  that  if  any  person  shall  transgress  the  act  in 

any 
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1882.  any  of  the  aforesaid  cases,  and  shall  be  lawfully  con- 
■""■^  victed  thereof,  every  such  person  shall,  for  every 
agahut  partridge,  pheasant,  &c«-  so  taken,  killed,  or  found  in 
his  possession  contrary  to  the  true  intent  and  meaning 
of  this  act,  forfeit  the  sum  of  51"  The  penalty  is  limited 
to  the  case  of  a  person  killing  a  partridge  or  pheasant, 
or  having  it  found  in  his  possession^  contrary  to  the 
meaning  of  the  act.  I  am  of  opinion  that  a  man  who 
kills  a  partridge  or  a  pheasant  on  the  1st  of  February^ 
but  keeps  it  to  be  ealen  after  that  day,  does  not  commit 
any  offence  contrary  to  the  true  intent  of  the  act,  for 
that  the  possession  of  a  partridge  or  pheasant  so  killed, 
after  those  days,  is  a  lawful  possession,  which  the  act 
does  not  contemplate  (a). 

Pattesom  J.  I  am  inclined  to  think  that  the  statute 
applies  to  living  birds  only,  but  at  all  events,  it  must 
receive  a  reasonable  construction,  and  the  object  of  the 
legislature  being  to  prevent  the  destruction  of  game  out 
of  particular  seasons,  I  think  it  would  be  absurd  to  say 
that  a  party  who  kills  the  game  within  the  time  when 
he  may  lawfully  do  so,  must  consume  it  all  upon  the 
last  day.  I  agree  that  the  possession  meant  by  the 
act  is  an  unlawful,  not  an  innocent  possession.  The 
judgment  of  the  Court  must,  therefore,  be  for  the 
defendant. 

Judgment  for  the  defendant 

(a)  See  1  &  2  IF.  4.  c.  32.  s.  3,  4. 
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1832. 


The  King  against  The  Undertakers  of  the  Aire  Saturday, 

y   r^  <R.T       •       .  •  January  21sL 

and  Calder  Navigation, 

'^I^HE  appellants  were  rated  in  1828,  to  the  relief  of  Persons  in 

the  poor  of  the  township  of  Brotherton^  in  the  West  Tigation  of « 
Riding  of  Yorkshire,  as  the  owners  and  occupiers  of  "  a  but  who  have' 
cut  or  canal,  and  that  part  of  the  river  Aire  lying  within  S'e  wU^tii*" 
tlie  township  of  Brotherton  ;  the  dams,  locks,  and  weirs,  "®'  ««eable  to 

*^  '  '        ^  '   the  poor  for  a 

and  tolls,  dues,  or  rates."     They  appealed  against  the  <**™  ^^^^^  "P- 

,  ^      ^^  ^  holds  the  water 

rate,  to  the  sessions  for  the  Liberty  of  St.  Peter  of  oftuchriTer, 
Yortf  and  a  case  was  thereupon  stated  for  the  opinion  navigable. 
of  this  Court,  which,  on  argument,  decided  that  the 
appellants  were  not  rateable  as  owners  or  occupiers  of 
part  of  the  river  (a).  Another  rate  having  in  the 
mean  time  been  made  in  the  same  terms,  and  appealed 
against,  the  sessions,  after  the  above-mentioned  deci- 
sion, (namely,  in  January  1830,)  amended  this  latter 
rate  by  striking  out  the  words  ^'  and  that  part  of  the 
river  Aire,^  subject  to  the  opinion  of  this  Court  upon 
the  following  case :  — 

The  rivers  Aire  and  Calder  were  rendered  navigable 
by  the  statute  I0&  11  W.S.  c.  19.,  amended  by  14  G.  3. 
c.  96.,  1  G.  4.  c.  xxxix.,  and  9  G.  4.  c.  xcviii.  The  river 
Aire  forms  the  boundary  between  the  respondent  town- 
ship and  those  of  Fenybridge  and  Knottingley^  as  far  as 
the  mills  after-mentioned.  Opposite  these  it  divides  itself 
into  two  branches,  the  northern  branch  separating  Bro- 
therton  from  Knottingley,  the  southern  passing  through 

(a)  Rtx  w.  The  Aire  and  Culder  Navisaiion  ComjKmy,  9B.^C.  820. 

Knotiivgley. 
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183^.        Knoitingley.     On  the  Brotherton  side  of  tlie  northern 
'—^        branch  is  an  ancient  mill  called  Brotherton  MiUj  with  a 

The  KiKG 

agabia  mill  dam  across  that  branch  of  the  river,  forming  in 
Caldke  part  the  head  and  fall  of  water  by  which  the  mill,  when 
avigauon.  j^  operation,  was  worked.  Half  of  the  dam  is  in  Bro- 
thertofii  and  half  in  Knottingletfj  abutting  on  one  side 
tipon  the  mill,  on  the  other  upon  land  held  to  the  use  of 
the  undertakers.  The  mill  and  dam  existed  before  the 
navigation,  and  were  leased  to  trustees  for  tlie  under«» 
takers  of  the  navigation,  fifty  years  ago,  but  are  now 
dilapidated,  out  of  use,  and  unoccupied.  On  the  Knot- 
tingley  branch  of  the  river  are  other  ancient  mills,  (vested 
in  trustees  for  the  undertakers  in  fee,)  to  which  belongs 
a  second  dam,  extending  across  the  southern  division  of 
the  river.  This,  the  Knottingley  dam,  lies  near  the 
Brotherton  dam  before  described,  and  the  two  together 
form  a  pond  or  head  of  water.  Since  the  Brotherton 
mills  were  dilapidated,  the  Knottingley  dam  has  been 
substantially  repaired  by  the  appellants,  for  the  use  of 
the  Knottingley  mills  and  of  the  navigation  in  common. 

A  side  cut,  mentioned  in  the  rate,  but  concerning 
which  no  dispute  arose,  was  made  by  the  undertakers, 
with  a  lock,  in  the  respondent  parish,  for  passing  vessels 
from  the  level  above  to  that  below  the  Brotherton  and 
Knottingley  dams.  There  is  a  similar  cut,  for  the  same 
purpose^  on  the  Knottingley  side. 

The  water  of  the  river  Aire  is  held  up,  and  the  river 
rendered  navigable,  by  the  above-mentioned  dams,  from 
the  lock  in  the  side  cut  in  Brotherton  township,  for 
9823  yards  upwards,  within  which  distance  it  runs 
through  six  townships,  (including  Brotherton^)  each 
maintaining  its  own  poor.  No  tolls  or  dues  are  spe^ 
cifically  taken  for  passing  a  dam  or  lock ;  the  only  toll  is 

an 
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an  equal  mileage  toll,  charged  according  to  the  length  of        1882. 
river  or  canal,  or  both,  actually  navigated,  and  whether         • 

The  Kino 

any  locks  or  dams  be  passed  or  not      No  tolls  are        aganui 

The  Airs  andl 

actually  received  in  the  respondent  township.  Cau»& 

The  appellants  contended  that  they  were  rateable  only 
in  respect  of  the  canal  and  lock  in  Brotherion,  The  re- 
spondents maintained,  that  as  the  water  of  the  river  was 
upheld,  and  the  river  made  navigable,  for  9823  yards, 
by  the  two  dams  above  mentioned ;  and  as  one  half  of 
one  of  the  dams  was  in  the  respondent  township,  they 
were  entitled  to  rate  the  undertakers  for  one  fourth  of 
the  tolls  upon  the  whole  line  so  made  navigable,  or  at 
least  upon  that  portion  of  the  line  which  lay  within  their 
township.  The  sessions  considered  the  appellants  rate- 
able for  a  fourth  of  the  tolls  upon  the  whole  line,  as  well 
as  for  the  cut  and  lock  in  Brotherion.  Thb  case  was 
now  argued  by 

John  Williams  and  Bliss  in  support  of  the  order  of 
sessions.  It  is  no  objection  to  the  rate  in  this  case  that 
the  tolls,  which  form  the  profit  of  the  navigation,  are 
not  collected  within  the  township.  Rex  v.  The  Trent  and 
Mersey  Navigation  Company  (a).  Rex  v.  Palmer  (ft) ;  nor 
is  it  material  that  the  company  take  the  tolls  as  mileage, 
and  not  in  respect  of  the  dam,  if  that  be  in  law  tlie 
source  of  the  benefit  accruing.  Here  is  a  profit  re- 
ceived, and  a  subject  matter  within  the  township,  upon 
which  a  rate  may  be  imposed  in  respect  of  such  profit 
[Lord  Tenterden  C.  J.  Suppose  water  is  turned  into  a 
canal  from  a  river  by  means  of  a  wear,  are  the  profits 
of  the  canal  to  be  rated  where  the  wear  is?     If  a 

(a)  1  i?.  4*  C  545*  (h)  \B.iC  546. 

wear 
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]  832.  wenr  in  parish  A.  turns  water  to  a  mill  in  parish  B.,  are 

the  returns  of  the  mill  in  B.  to  be  rated  in  A.  /*]     The 

against  difficulty  there  would  be  in  ascertaining  how  much  of 

Caldie  the  tolls  or  profits  were  earned  by  the  wear,  and  how 

Navigation.  ^^^,^  j^^  ^,^^  ^^^^j  ^^  ^^^^  independently  of  it     If  that 

difficulty  were  obviated,  as  if  the  dam  or  wear  were 
rented,  the  objection  would  no  longer  prevail ;  the  oc- 
cupier would  be  rateable  in  the  parish  where  the  dam  or 
wear  lay,  and  the  value  of  the  occupation  would  be 
measured  by  the  rent.  The  questions  here  are.  Whether 
the  dam  in  Brotkerton  is  in  the  occupation  of  the  corn*- 
pany  ?  and  what  is  the  value  of  the  occupation  ? '  On 
the  first  point  there  can  be  no  doubt,  since  the  dam  abuts 
at  each  end  upon  land  of  which  they  are  the  owners, 
Callis  on  Sewers^  p.  74,  4th  ed.;  and  even  if  this  were 
not  so,  still,  according  to  Dyson  v.  CoUick  (a),  they  have 
a  property  in  the  dam  in  respect  of  which  they  might 
maintain  trespass,  and  are  therefore  the  occupiers. 

Then  as  to  the  measure  of  benefit  derived  from  the 
occupation.  The  general  rule  in  cases  like  this  appears 
to  be,  that  where  the  profits  derived  from  any  incorpo- 
real hereditament  or  right,  or  even  from  a  contract,  are 
incident  to  and  connected  with  a  corporeal  tenement, 
without  which  they  would  not  accrue,  there,  for  the 
purpose  of  rating,  the  measure  of  benefit  resulting  from 
the  occupation  of  such  corporeal  tenement  is  the  aggre* 
gatg  amount  of  its  own  value,  and  of  the  clear  profits 
derived  from  it.  Rex  v,  Hogg{b\  Bex  v.  S/.  Nicholas^ 
Glo74cester  (c).  It  is  not  necessary  that  the  profits  should 
be  strictly  appurtenant  to  the  corporeal  tenement ;  it  is 
enough  if  they  could  not  subsist  without  it.     This  was 

(a)  SB.^A,  GOa  if)  1  7.  R,  721.  (c)  Cald.  262. 

the 
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the  case  in  Rex  v.  Bradford  {a\  where  a  party  was  held        1832. 
rateable  for  a  canteen  and  building  occupied  by  him, 

^  *^  'f  The  Kiva 

and  also  for  the  privilege  of  using  the  same  as  a  canteen,        agamtt 

.  ,        Tlie  AiRK  and 

though  there  was  no  necessary  connection  between  the       Caldbr 
building  and  the  privilege  exercised  in  it,  which  was       »  6*  <"»• 
purely  personal.     The  principle  of  these  cases  will  apply 
here*    The  company  are  the  occupiers  of  a  dam  which 
supports  the  water  to  the  distance  of  9823  yards  above; 
they  occupy  that,  by  which  the  profits  of  the  water  to 
that  extent  arise.     Those  who  use  the  water  use  the 
dam.     It  makes  no  difference  that  the  profits  arise  by 
meftns  of  a  river  navigation  which  is  in  itself  not  rate- 
able.    A  man  may  be  rated  for  the  profitable  occu- 
pation of  a  house,  though  it  may  be,  that  such  profit 
could  not  accrue  but  for  some  easement,  as  a  right  of 
way,  upon  which  no  rate  could  be  laid.     It  is  true  that, 
in  the  present  case,  the  water  of  the  river  is  a  part  of 
the  cause  of  profit ;  but  so  it  would  have  been  if  the 
dam  had  been  used  for  the  purpose  of  turning  a  mill; 
yet  in  that  case  the  proprietors  would  have  been  rate- 
able for  the  whole  profits  of  the  mill  to  the  parish  in 
which  it  was  situate.     The  water,  there,  would  be  con- 
sidered as  part  of  a  system  of  machinery,  the  profits  of 
which  are  rated  in  rating  the  mill :  and  it  is  the  same 
here,  only  that  in  the  former  case  a  dam  and  mill  are  to 
be  rated  as  performing  the  operation  from  which  the 
profit  accrues,  whereas  here  it  is  performed  by  the  dam 
only.     The  dam  here  may  be  compared  to  a  steam- 
engine  placed  upon  an  eminence  on  a  rail-road  or  similar 
work,  for  the  purpose  of  drawing  carriages  up  an  in- 
clined plane,  and  which  undoubtedly  would  be  rated  for 
the  tolls  earned  by  means  of  its  power  throughout  the 

{a)  4  M.  ^  S.  517. 

line 
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18S2,       line  of  the  ascent.     So,  in  this  case^  the  dam  may 
"~7"       be  considered  as  an  enmne  calculated  to  assist  vessels 

The  KiKO       ^  ^        ° 

agama        in  the  ascent  of  an  inclined  plane,  namelvy  the  channel 

Tlie  AiRB  and 

Calder       of  the  river,  by  holding  up  the  water ;  and  it  is  rateable 

l^avigadoa. 

like  the  machine  before  alluded  to,  for  all  the  profits 
earned  upon  that  line  of  ascent  to  which  the  benefit 
extends.  It  is  clear  from  Sex  ▼•  Tke  Mersey  and  IrweU 
Navigation  (a),  that  dams,  if  erected  on  the  company's 
own  land,  would  be  rateable  in  respect  of  something;  that 
must  be  in  respect  of  the  advantage  and  profit  derived 
from  the  holding  back  of  the  water ;  and  no  distinction 
can  justly  be  drawn  between  the  first  yard  of  water  so 
held  back,  and  the  rest  of  the  nine  thousand  eight 
hundred  and  twenty^three,  but  the  rate  must  be  calcu- 
lated upon  the  benefit  derived  from  the  whole  body  of 
water  which  is  supported  by  the  same  dam. 

Sir  James  Scarlett^  F.  Pollock,  Milner,  and  Wighiman 
contra.  This  is  an  attempt  to  evade  the  former  decision 
in  Rex  v.  The  Aire  and  Calder  Navigation  Company  (6), 
by  imposing  that  rate  on  the  dam  which  could  not  be 
laid  upon  the  navigation.  According  to  the  argument 
on  the  other  side,  the  fields  adjoining  a  canal  might  be 
rated,  because  if  it  were  not  for  the  banks  the  water 
would  disperse;  and  it  might  be  said  that  a  reservoir 
was  rateable  for  the  profits  of  water  distributed  from  it 
into  different  parishes,  which  is  contrary  to  Rex  v.  The 
Corporation  of  Bath  (c)  and  other  cases.  Admitting  even 
that  tlie  navigation  could  be  rated,  still  a  rate  cannot 
be  imposed  upon  any  taxable  matter  not  actually  in  the 
parish  for  which  the  rate  is  made.     This  is  not  the  case 

(a)  9  J7.  !•  C.  95.  (6)  9  P.  j-  C  820.  (c)  14  EaA^  609. 

of 
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of  a  lodcage  toll;  nothing  becomes  due  at  the  dam ;  it       1832. 
is  no  doubt  essential  to  the  beneficial  occupation  of  a       '    ~ 

'^  The  KiMQ 

property  which  yields  a  profit  ekewhere,  but  it  is  not       wind 

...  ,.  ,  -  -  /.         *  TheAiR«and 

the  sacgect-matter  which  produces  that  profit.  It  may  Caldce 
be  the  sine  qn&  non,  bat  is  not  the  causa  causans.  In  ^^MS*"o  • 
Bex  ▼.  Hogg  {a)  and  Eejp  v.  Bradford  (b)  the  whole 
profits  arose  from  the  engine  and  the  canteen,  which 
dbttnguishes  those  cases  firom  the  present.  Dyson  v. 
CbiBfdt(c)  does  not  apply,  for  the  undertakers  here 
hold  the  dam  as  proprietors  of  the  mill,  not  of  the 
navigation ;  and  if  they  brought  trespass  for  an  injury 
to  the  dam,  it  would  be  in  the  former  capacity.  In 
Bex  y.  Thomas  {d)j  where  it  was  held  that  the  under- 
takers of  a  navigation  were  not  rateable  for  the  land 
covered  with  water,  in  which  they  had  merely  an  ease- 
ment, it  was  asked  by  one  of  the  Judges,  "  Suppose 
these  proprietors  had  been  owners  of  the  soil,  as  well  as 
grantees  of  the  tolls,  how  would  the  case  have  been  V* 
and  the  answer  given  was,  that  they  would  not  have 
been  rateable,  since  the  tolls  were  holden  separately 
from  the  soil,  and  by  distinct  titles.  So  here,  the  pro- 
perty which  the  undertakers  have  in  the  soil  on  the 
banks  of  the  river  makes  no  difference  as  to  their 
mteability  in  respect  of  the  navigation  and  that  which 
belongs  to  it  If  the  dams  are  a  subject  of  rate  at  all 
as  part  of  the  company's  works,  they  must  be  considered 
as  rated  by  the  assessment  laid  upon  the  canal,  to  which 
tbey  are  accessory,  and  the  liability  of  which  is  not 
disputed. 

Lord  Tenteroen  C.  J.    I  am  of  opinion  that  this 
rate  must  be  amended  by  reducing  it  to  the  amount 

(a)  1  r.  Jt.  7S1.  (6)  4M.i8, 317. 

(c)  SB.  ^A.  GOO.  {d)  9B.^a  114. 

Vol.  Ifl.  L  assessed 
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183&       assessed  upon  the  cut  and  lock.    This  is  ao  attempt  to 

_    -■         evade  the  decision  of  the  Court  in  the  former  case  of 

agahut       Bex  Y.  The  Aire  and  Colder  Naxtigation  (a).     We  there 
tDie  Ai«K  and 

Caldbi^       held  that  the  undertakers  were  not  rateable  as  occupiers 

of  the  bed  of  the  river,  having  merely  an  easment  in  it* 

No  rate,  then,  could  be  laid  upon  them  for  the  water  of 

the  river  made  navigable  by  them ;  and  if  so,  none  could 

be  imposed  in  respect  of  the  dam  ;  for  to  rate  the  dam 

because  it  keeps  up  the  water,  would  be  equivalent  to 

rating  the  water  itself.     If  the  water  cannot  be  rated^ 

neither  can  the  dam  which  holds  it  up. 

LiTTLEDALE  J.  It  has  been  held  that  the  company 
were  not  rateable  for  the  river,  and  I  therefore  think 
they  are  not  so  for  the  dam. 

Taunton  J.  It  has  been  contended  that  because 
the  water  of  this  river  was  holden  up  and  made  navi- 
gable for  9823  yards  by  dams,  one  of  which  was  partly 
situated  in  the  respondent  township,  the  undertakers 
might  therefore  be  rated  upon  this  dam  for  a  pro|- 
portion,  at  least,  of  the  tolls  accruing  upon  the  water 
so  upheld.  But  I  think  this  is  a  vicious  principle,  and 
at  variance  with  decided  case^.  It  might  as  well  be 
said  that  a  reservoir  which  supplies  water  to  a  district 
nine  or  ten  miles  in  extent,  or  a  lock  which  acts  as  a 
dam,  or  a  steam-engine  employed  to  raise  water  from  a 
lower  to  a  higher  level,  is  rateable  in  respect  of  the 
whole  distance  to  which  water  is  supplied  by  any  of 
these  contrivances,  and  the  profits  accruing  from  that 
supply ;  propositions  which  cannot  now  be  maintained. 


{n)  9jB.4rC.  820. 


Pattbson 
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Patteson  J.     It  is  very  clear  that  such  a  rate  as 


this,  if  it  may  be  imposed,  is  in  efiect  the  same  as  rat-     n^.y^-g^ 
ing  the  water.     Suppose  this  were  a  canal,  it  would        ''f'^'^^- 
then  be  rateable  all  along  the  line  of  navigation,  to  the       Cutttti  ^ 
parishes  through  which  it  passed,  and  in  that  case  the  , 

rate  evidently  could  not  be  laid  upon  the  dam.  Can  it 
then  be  imposed  upon  the  dam  here,  because  the  line  of 
navigation  is  not  rateable  ?  I  agree  with  my  Lord  that 
this  is  merely  an  attempt  to  evade  the  former  decision 
of  the  Court 

Rate  sent  back  to  be  amended,  by  reducing  it 
from  150/.  to  15/.  165.,  the  amount  charge- 
able upon  the  canal  and  lock. 


The  King  against  The  Inhabitants  of  the  County  &'«'«'«y» 

^  <^     January  3l8t. 

of  D^RBY. 


PRESENTMENT  by  F.  H.,  justice  of  peace  of  the  By  the  statute 
county  of  Derhyy  that  a  certam  common  public  &  s.  no  bridge 
bridge  upon  and  over  the  river  Amber^  commonly  called  built  in  any 
the  Amber  Bridge,  situate  in  the  parishes  of  Crick  and  ^"he^eipBnw 
Duffieldy  in  the  county  of  Derby^  in  the  king's  common  ,^*"J^^ 
highway  there,  leading  from  the  town  oi  Cromford  in  71^^^?*^'*^ 
the  county  of  Derby^  towards  and  unto  the  town  of  c<w7»ra/e,  shall 

be  deemed  a 

Bdper  in  the  same  county,  used  for  all  the  liege  sub-  county  bridge, 

,  unless  erected 

jects   of  the  king,  with  their  horses,  &c.  to  pass,  &c.  in  a  substantial 
was  out  of  repair.     Plea,  that  tlie  bridge  was  erected  dious  manner, 

under  the  di- 
rection or  to  the  satisfaction  of  the  county  sunreyor,  Ac 
Trustees  appointed  by  a  local  turnpike  act  are  indiyiduals  or  private  persons  within 
the  meaning  of  tliis  statute ;  and,  therefore,  a  bridge  erected  by  such  trustees  after  the 
passing  of  the  statute,  but  not  under  the  direction  or  to  the  satisfaction  of  the  county 
■unreyor,  &c.  is  not  a  bridge  which  the  inhabitants  of  the  county  are  liable  to  repair. 

L  2  after 


f  M  CASES  IN  HILARY  TERM 


Ifif8Si  after  die  passing  of  the  statute  4S  G.  S,  c.  59.  by  cer- 
tain persons  appointed,  by  yirtue  of  an  act  of  tb^ 
57  G«  8.  €.  xiii.,    entitled    ^^  An  act  for  making   and 


Tbe'&M 


^«  6r  maintaining  a  tnmpike  road  from  the  town  of  Cromjbrd 
to  tbe  town  of  Belper  ;  and  for  making  a  branch  of  road 
from  and  out  of  the  said  road  near  the  river  Amher^ 
to  join  the  turnpike  road  at  BvU  Bridge,  all  in  the 
county  iX  Derby i^  trustees  for  making,  maintaining,  re- 
pairing, and  otherwise  improving  certain  roads  in  the 
last*mentioned  act  specified,  and  for  otherwise  canrying 
it  and  all  die  matters  and  things  therein  contained  into 
foil  and  complete  execution  and  eflect ;  and  that  the 
said  bridge  was  so  erected  by  the  trustees  by  virtue  of 
certain  powers  vested  in  them  by  that  act ;  and  that  the 
same  was  not  erected  in  a  substantial  and  commodious 
manner,  under  the  direction  or  to  the  satisfiiction  of  the 
county  surveyor,  or  of  any  person  appointed  by  tbe 
justices  of  the  peace  of  the  said  county,  at  their  general 
quarter  sessions  assembled,  'according  to  the  form  of  the 
statute,  &c.  General  demurrer  and  joinder.  The  case 
was  now  argued  by 

tifnes  Clinton  in  support  of  the  demurrer.  The  in- 
habitants of  the  county  are  bound  to  repair  the  bridge 
in  question,  unless  they  be  exempted  from  that  bur* 
den  by  statute,  because  it  is  established  that,  even  if 
a  private  person  build  a  bridge,  and  it  becomes  useful 
to  the  public,  the  county  is  liable  to  repair  it ;  and  it 
was  decided  in  Hex  v.  The  West  Riding  of  Yorkshire  {a)^ 
that  where  the  trustees  of  a  turnpike  road  built  a  bridge 
which  was  of  general  use,  and  no  fund  was  specially 

(a)  2Sa$t,34Q, 

provided 
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provided  by  the  legiaiature  for  its  Dudntenaoe^  the  fam^       ^Mfk 

den  of  rqfmiriDg  it  neoessarily  atlacbed  on  the  oounty.;  ,_^  -^ 
and  in  Bex  v.  Neiherihong  (a)^  that  even  if  a  fami  ^»i»0 
bad  been  provided,  it  would  only  have  been  auxiliary^.       wu^^ 


for  the  <»]ginal  liability  would  have  remained;  which 
doctrine  was  recognised  ip  Bex  v.  The  InhabitoBU  cf 
Oj^dsliire{b\    It  will  be  said,  however^  that  the  de- 
fendants are  exempted  from  the  burden  of  repairing 
this  bridge  by  43  G.S*  c.59.,  the  fifth  section  of  w)iick 
enacts,  **  that  no  bridge  thereafter  to  be  erected  or  builjt' 
in  any  county  by  ox  at  the  expense  of  any  indlviduftl  or 
private  person  or  persons,  body  politic  or  corporate,  shall 
be  deemed  and  taken  to  be  a  county  bridge,  o«r  a  bridge 
wbicb  the  inhabitants  of  any  county  shall  bellaUe  lo  re-^ 
pair,  unless  such  bridge  shall  be  erected  in  a  substantiajl 
and  commodious  manner,  under  the  direction  or  to  the* 
satisfaction  of  the  county  surveyor,'^  &&    The  plea  states 
that  that  provision  has  not  been  complied  with ;  but  this 
is  jDot  a  case  within  the  statute,  because  the  bridge  was 
erected  by  the  trustees  of  a  turnpike  road,  who  are  not 
individuals  or  private  persons  within  the  meaning  of  tibe 
act,  or  a  body  corporate  {Co.  LitL  250  a\  for  they  are 
not  empowered  to  take  in  succession*    The  statute  oatk' 
temfdates  bridges  built  by  individuals  or  corporations 
for  tbeir  own  private  benefit,  as  contradistinguished  from 
^  public ;  as  a  bridge  built  by  a  c^al  compai^,  or  by 
the  carppratioo  of  a  town  for  the  benefit  of  its  tenants* 
Here  the  bridge  was  bailt  by  the  trustees  for  the  puUio 
benefit.     They  were  directed  by  the  act  of  parliament 
to  make  a  road  from  one  point  to  another;  and  there 
beipg  a  river  in  the  way,  it  was  necessary  for  them  to 

(a)  2B^i:A.  179.  iff)  4  A  ^  C.  194. 

L  S  build 


O^pr* 
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•3W6.       build  a  bridge.    The  county  surveyor  is,  by  sect.  5.  of 


43  6.  3.  c.  59.9  required  to  inspect  and  superintend  the 
erection^  when  requested  by  the  party  or  parties  de- 


)«fltt*f  sirous  of  erecting  the  same.  [Lord  TetUerden  C.  J. 
The  trustees  are  such  parties.  The  local  act  was  passed 
at  their  desire.]  The  act,  having  passed,  imposed  on 
them  the  duty  to  build  the  bridge,  and  for  a  public 
pwpose.  It  is  not  to  be  presumed  that  the  trustees  of  a 
iumpike  will  build  an  inefficient  bridge. 

N.  R.  Clarice  contri  was  stopped  by  the  Court. 

Lord  Tenterden  C.  J.  I  have  not  the  slightest 
doubt  that  the  words  in  43  G.  3.  c.  59.  s.  5.  compre- 
hend every  kind  of  persons  by  whom,  or  at  whose 
eiqiense,  a  bridge  shall  be  built.  It  is  true  that  the 
word  private  has  crept  into  the  act,  but  the  words  pi- 
vote  persons  are  used  in  opposition  to  the  words  *^  body 
politic  or  corporate^  Before  that  act  passed,  it  was  de- 
cided in  Rexv.  The  West  Riding  of  Yorkshire  {a)^  that 
the  coun^  was  liable  to  repair  a  bridge  built  by  trustees 
under  a  turnpike  act,  there  being  no  special  provision 
exonerating  the  county  from  the  common-law  liability,  or 
transferring  it  to  others;  and  that,  even  though  the 
trustees  were  enabled  to  raise  tolls  for  the  support  of  the 
•  roads.  In  that  case,  which  was  decided  in  HUary  term 
1802,  Lord  Ellenborough  observed,  "  that  the  effect  'of 
the  decision  might  be,  that  the  trustees,  under  similar 
acts,  nyould  throw  this  burden  generally  on  the  counties, 
and  that  it  might,  therefore,  be  necessary  to  make  spe- 
cial legislative  provision  in  future;"  and  in  the  session  of 

(a)  2  Etui,  342, 

parliament 
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pariiamtait  ticst  ensuing  that  decision,  the  statute  in        IBBfi. 
question  was  passed,   and  was  no  doubt  intended  to 
remedy  the  inconvenience  so  pointed  out  by  Lord  Etten^ 


71m  Knro 


bar&t^A,     The  language  used  is  quite  sufficient  to  era-       *P^^ 
brace  tbe  present  case. 


LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
whole  community  is  composed  of  private  persons,  and 
bodies  politic  and  corporate;  and  the  trustees  of  a  turn- 
pike road  are  individuals  or  private  persons  exercising  a 
public  trust 

Taunton  J.  The  words  *^  private  persons^*  are  used 
io  opposition  to  the  words  '^  body  pclitie  or  corporate** 
I«  sect.  7.  of  the  AsS  G.3.  c.  59.,  which  provides^  **  that 
>die  act  shall  not  extend  to  any  bridges  or  roads  which 
any  person  or  persons,  bodies  politic  or  corporate,  is, 
are,  or  shall  be  liable  to  repair  by  reason  of  tenure  or 
prescription,"  the  word  private  is  omitted. 

•    Patteson  J.     It  is  said  that  this  is  not  a  case  within 

the  misdtief  contemplated  by  the  legislature^  because  it 

'  is  not  to  be  presumed  that  the  trustees  would  build- an 

•  jasofficieiit  bridge.     It  seems  to  me  they  are  as  likely 

•  to4o  so  as  any  other  persons. 

Judgment  for  the  defendants. 
I..  •       • 

•  .'I      :   : 

I 


< 


/• '      l>    . 
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liiniday.  AsKEw^  Clerk,  against  Wilkinson. 

Joniimy  S3d. 

Anioclonire  T^EBT  for  treble  value  of  tithes,  under  the  statute 
the  Dukeofjv!  2  &  3  Ed.  6.  c.  13.  s.  1.,  and  at  common  law  for  the 

b!1^7t^  of  ^^^"®  °^  ^^®  ^^^'^®^*  ^'^*»  °'^  ^^^^  ^^  ^®  ^"^  '^^^'* 
maoonin  Porfe  J.,  at  the  Cumberland  Spring  assizes  1831,  it  ap- 

wastes  were       peared  that  the  plaintiff  was  rector  of  the  parish  of  Gfr^ 

situate,  and,  as  ^ 

BQch  lord,  was    stoke  io  Cumberland^  and  the  lands  upon  which  the  tithe 

entitled  to  the 

soil  and  royal-  was  claimed  were  farmed  by  the  defendant  under  Mr. 
to  the  said  Howard^  who  succeeded  to  them  on  the  death  of  the 
ti^heLid  late  Duke  of  AToj/ott.  The  duke,  in  his  lifetime,  was 
hmds  v^thln  possessed  of  the  ancient  demesnes  and  park  of  Greystoke 
the  barony  were  Castle^  and  of  Other  ancient  lands  of  considerable  extent. 

also  entitled  to 

right  of  com.      jjl  in  the  township,  and  within  the  parish,  of  Grey- 

mon  on  the 

wastes.  It  then  stoke*     There  were  also,  in  several  townships  within  the 

directed  the 

oommissioners  same  parish,  uninclosed  wastes  upon  which  the  land- 

thedukean  owners  in  the  townships   enjoyed   rights  of  common, 

respect  of  his  ^^^^  duke  exercised  rights  of  this  nature  on  the  wastes 

mod'Jterfwds  "^^^^^  ^^^  township   of  Greystoke :   and  he  paid  the 

to  allot  the  rectof  of  the  parish  an  ancient  yearly  modus  of  a  buck 

wastes  to  him  and  a  doe  in  the  proper  seasons  for  the  tithes  of  Grey^ 

and  the  said  . 

other  persons     stoke  Park,  and  of  another  ancient  park  (Gowbarraw) 

entitled  to  com-     '  ,  ^  . 

morit  in  certain  not  now  in  question ;  and  also,  as  the  present  defendant 
according  to  a    alleged,  for  all  tithes  great  and  small  yearly  arising  from 

nte  already 

charged  upon  the  lands  in  respect  of  which  such  common  was  claimed.  Allotments  were 
made  to  the  duke  accordingly.  The  iawU  in  respect  of  which  in  part  his  allotments  were 
given  were  exempted  fkom  aU  tithe  by  a  rDodus.  In  an  action  brought  for  tith^  of  oom 
grown  upon  the  allotment  given  in  lieu  of  the  duke*s  right  in  the  waste,  it  was  left  to' (he 
jury  whether  the  modus  had  extended  to  that  right ;  and  they  found  itiat  it  bud. 

Held,  that  the  question  was  properly  left,  for  that  the  duke's  right  upon  the  waste, 
though  it  could  not  stricUy  be  a  right  of  common  appuitaaant  or  appendant  ta  land  wbich 
wai  the  duke's  own,  was  yet  treated  by  the  act  as  a  quasi  right  of  common  annexed  to  the 
land,  and  it  might,  as  such,  be  legally  comprehended  within  the  same  modufte   ' 

Held,  also,  ibat  the  modus,  as  it  covered  all  tithes ,  both  on  the  demesne  land  and 
common  before  the  incio«ure,  covered  likewise  the  tithe  of  any  crop  (as  gtmin)  raised  Hflar- 
Wards  upon  the  allotment  given  in  lieu  of  common. 

the 
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the  commons  and  waste  lands  appendant  or  appurtenant        \^9» 
to  the  said  parks  respectively.     The  other  landowners       — — 
above  mentioned  paid  the  rector  tithes  of  wool,  laa^bs,        wtmu 
geese,  &c  for  the  common  which  they  enjoyed  on  the 
wastes  in  Greystoke  township* 

In  J  79$  an  act  was  passed  (35  G.  3.  c.  98.  private) 
^'  fpr  dividing  and  inclosing  certain  commons  and  waste 
grounds  within  the  barony  of  Greystoke^  in  the  county 
of  Cumberland"  It  recited  that  there  were  within  or 
parcel  of  the  barony  of  Greystoke^  certain  commons  and 
wi^te  grounds  (which  it  named) ;  and  that  the  Duke  of 
Norfolk  was  lord  of  the  said  barony,  and  of  the  manors 
in  which  the  said  commons  were  situate,  and  was  entitled, 
as  such  lord,  to  the  soil  and  royalties  incident  and  be- 
longing to  the  said  manors :  and  that  the  duke  and  other 
owners  of  lands  and  tenements  within  or  parcel  of  the 
said  barony  were  entitled  to  right  of  common  upon  the 
said  commons  and  waste  lands.  It  then  appointed  com- 
missioners to  carry  the  act  into  execution,  and,  after 
directing  them  to  set  out  to  the  duke  an  allotment  for^ 
his  right  of  soil,  enacted,  that  the  commissioners  should 
set  out  and  allot  the  residue  of  the  wastes  unto  and 
amongst  the  said  duke  and  the  several  other  persons  en- 
tided  to  common  thereon,  according  to  their  respective 
rights,  the  same  to  be  settled  and  ascertained  by  and 
according  to  a  certain  rule  or  rate  called  the  purvey, 
charged  upon  the  ancient  tenements  in  respect  of  which 
the  right  of  common  was  claimed.  It  further  directed 
that  the  commissioners,  if  desired  by  the  duke  in  writing 
before  their  third  meeting,  should  set  out  one  half 
part  in  value  of  the  allotment  to  be  made  to  him  in  re- 
spect of  the  purvey  rate  of  S^.  6//.  for  his  lands  lying 
witbio  the  demesne  of  Greystoke  p^rk,  at  a  pUce  called 

Gretfstoke 


y^tuammni. 
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Or^sMte  T&wnheady  the  situation  of  which  was  described 
ki'the  act. 

-  The  commissiotiers  allotted  the  wastes  according  to 
tfi6  tAiy  and  awarded  to  the  duke  (at  his  request  in 
writing,)  S80  acres,  situated  as  the  act  required,  and 
whichi  in  the  award,  were  declared  to  include  one  half 
part  in  value  of  the  land  allotted  to  the  duke  in  respect 
of  the  purvey  rate  for  his  lands  lying  within  the  demesne 
of  Qret/stoke  park.  The  present  action  was  brought 
f^  tithe  of  oats  and  barley  grown  upon  a  part  of  diese 
S8D  acres  after  they  had  been  allotted  to  the  duke. 
'Ptirke  J.  left  it  to  the  jury  upon  the  facts  proved  (and 
which  it  is  unnecessary  to  detail  more  fully),  whether  or 
not  the  modus,  which  was  admitted  to  cover  the  tithes 
fA  the  two  parks,  extended  also  to  the  enjoyment  which 
the  duke  had  of  the  wastes,  and  in  lieu  of  which  the 
allotment  in  question  was  given.  The  jury  were  of 
of^ion  that  it  did,  and  found  a  verdict  finr  the  de- 
fendant 

A  rule  nisi  was  afterwards  obtained  for  a  new  trial, 
on  the  grounds  that  the  verdict  was  against  evidence, 
and  that  the  learned  Judge  was  wrong  in  leaving  the 
question  of  &ct  to  the  jury  as  above  stated ;  it  being 
contended,  6rst,  that  the  duke's  property  in  the  wastes 
was  not  appurtenant  to  his  estate  in  the  parks,  and  couki 
not  legally  be  included  in  one  and  the  same  farm  modus 
with  that  estate;  and,  secondly,  that,  even  if  it  could, 
the  modus  did  not  apply  to  grain,  which  could  not  have 
been  raised  upon  the  wastes  before  the  inclosure« 

Sir  G.  Lewin  now  shewed  cause,  and  contended  that 
the  question  was  purely  one  of  fact,  and  was  conclusively 
decided  by  the  finding  of  the  jury. 

F.  PoUock 


"Wiumufftti 
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JP»  Pollock  and  Dimdas  contrk*    First;  tha  modus  iti       JSOSl 
respect  of  the  parks  could  not  extend  to  the  wastes* 
This  is  a  fiurm  modus,  and  must  be  strictly  confined  to 
the  particular  land  to  which  it  is  annexed.     Such  a 
modus  admits  of  no  uncertainty  or  variation  of  tha 
quantity  of  land  to  which  the  prescription  is  appli^ 
Carbon  ▼•  Brightaell  (a),  Bennett  v.  Read  (&)«    N0W5  tlie 
duke's  right  in  this  waste  cannot  have  been  an  imme^ 
morial  part  of  one  and  the  same  estate  with  the  parks. 
It  was  distinct  from  them,  and  could  not  be  appendant 
or  appurtenant  to  them*    It  was  not  a  right  of  com- 
mon, appurtenant  or  appendant;  for  the  act  stetes  that 
the  duke  was  lord  of  the  barony  and  manors  to  which 
the  waste  belonged,  and  as  such  entided  to  the  soil  and 
royalties;  and  a  man  cannot  have  common  upon  his 
own  land.     A  park,  so*  far  as  it  is  tithable,  is  not  con- 
adered  as  a  liberty,  or  any  incorporeal  thing,  but  as  so 
much  land,  Cawper  v.  Andrews  (c),  Poole  v.  Reynolds  {d); 
and  therefore  the  duke's  interest  in  the  waste,  if  it  be 
considered  as  a  reservation  in  his  hands  of  the  soil,  or 
pastnrage,  could  not  be  appendant  or  appurtenant  to  the 
parks;  for  land  cannot  be  appendant  or  appurtenant 
to  land.    Com.  Dig.  tit  Appendant  and  Appurienanif  (C}* 
Secondly,  supposing,  however,  that  the  modus  did  cover 
both  the  parks  and  the  duke's  property  in  the  waste;  stUl 
it  does  not  exempt  com  and  barley  now  grown  upon  the 
allotment  given  in  lieu  of  that  property,  no  grain  having 
ever  been  raised  upon  the  waste  before  the  inclosufe* 
Lambert  v*  Cunming  {e)  seems  an  authority  to  the  con- 
trary ;  but  the  ground  of  decision  there  (as  explained  by 

(a)  2  P.  rms.462.  (6)  GvMl.  1272. 

(c)  Hob.  39.  (<0  Hwr.  57. 

(#)  Bunkury^  138. 

.   Lord 
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1|||^Y       I^r4  Monsfidd  m  Moncasier  v.  Watson  {a) )  was»  that 

\irliat  had  been  before  exempted  by  the  modus  ought  to 

i^aaut       remain  exempted,  and  what  was  not  before  exempted 
'     ••     *     shoulicl  pay  tithe;  a  principle  upon  which  the  plaintiff 
^Quld  be  satisfied  to  rest  bis  claim  in  this  case,    ^ock- 
wU  y«  Terry  (i)  is  certainly  an  authority  for  the  defend- 
ant ;  that  is,  on  the  assumption  that  the  modus  in  the 
present  case  clearly  extended  to  the  waste.     That  case 
!$  supported  by  Lord  Gwydir  v,  Foakes  (c),  Steele  v. 
Manns  (^d),  and  White  v.  Usle  {e),  though  in  the  first 
and  third  of  these  latter  cases  the  principal  point  in  dis- 
pute wa3  not  the  same  as  in  Stoclcwell  v.  Teny.    But, 
on  the  other  hand,  Moncaster  v.  Watson  (a)  seems  to 
establish  that  a  modus  cannot  be  considered  an  equi- 
valent for  tithes  which  could  not  originally  have  come 
within   it.     And  this  case  is  recognized  in  Stede  v. 
Manns  {d).     The  same  principle  was  acted  upon  in 
Scott  v»  Fenwick  {g).    And  in  The  Bishcp  (^  Carlisle  v. 
Blain  (A),  the  plaintiff,  as  rector  of  Dalston^  demanded 
titheis  of  grain  on  a  parcel  of  land  in  Dalston^  allotted 
under  an  inclosure  act  to  the  owner  of  an  ancient  farm 
in  the  neighbouring  parish  of  Castle  Sowerby^  in  lieu  of 
cpmmpn  appurtenant  to  the  farm,  but  situate  in  DalsUnu 
The  question  was,  whether  a  modus  which  had  been  im- 
m^morially  paid  to  the  rector  of  C.  5.  for  tithes  of  the 
farm  and  common,  extended  to  the  tithes  of  grain  pro- 
duced on  the  allotted  lands  in  D. :  and  Lord  Chief 
Baron  Alexander  held  that  the  receipt  of  the  modus  by 
the  rector  of  C  5.,  admitting  it  to  be  equivalent  to  the 
perception  of  tithes  in  kind  in  Dalston  parish,  could  only 

(a)  ZBwrr.  1975.  (6)  I  Yes.  US. 

(c)  7  r.  a.  641.  (cfj  5B,^A.  22. 

(tf)  4  Uadd.  ^14,  (g)  GwULUSO. 
(A)  ir.iJ.  135. 

be 
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1 
be  evidence  of  a  title  to  the  tithes  of  Iamb  and  i^ool^ 

which  alone  had  been  produced  on  the  common;  andf        ,«  ...rv 

that  it  could  not  take  from  the  rector  of  2X  his  Common      ■/^ipu'^^  ^ 

law  right  to  the  tithes  of  corn  and  grain,  which  the 

modns  had  never  covered.     That  decision  Was  followed 

np  by  the  same  learned  Judge  in  PritcttM  v.  Htiney^ 

borne  {a). 


Lord  Tenterden  C.  J.  I  am  of  opinion  that  diis 
rule  must  be  discharged.  The  first  question  raised  is. 
Whether  the  duke's  right  upon  the  waste,  in  respect  of 
which  bis  allotment  was  given,  could  be  considered  as 
a  right  of  common ;  and  it  was  urged  that  this  could 
not  be,  because  the  duke  was  lord  of  the  soil,  and 
a  man  cannot  have  common  on  his  own  land.  No 
doubt  this  is  true  as  a  general  proposition,  but  the 
legislature  has  treated  the  interest  in  question  as  a  right 
of  common  for  the  purposes  of  this  act,  and  the  Court 
must  consider  it  in  the  same  manner.  The  act,  in  the 
first  instance,  orders  a  certain  allotment  to  be  set  out  to 
the  duke  for  his  right  of  soil;  but  it  then  goes  on  to 
direct  that  the  residue  of  the  wastes  be  set  out  to  and 
amongst  ^'  the  said  Duke  of  Norfolk  and  the  several 
other  persons  entitled  to  right  of  common  thereon,*'  ac- 
cording to  the  purvey  rate  upon  the  ancient  tenements  ' 
in  respect  of  which  the  right  of  common  was  claimed ; 
thus  shewing,  by  the  very  terms  used,  that  the  duke  is 

■ 

intended  to  receive  together  with  the  other  parties  men- 
tioned, something  in  respect  of  right  of  common,  which 
in  a  strict  legal  view  certainly  could  not  be  so  claimed. 
The  act,  though  incorrect  according  to  legal  language, 
has  undoubtedly  this  sense,  that  the  duke  shall  receive 

(d)  lY.^J.  155. 

com- 
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1899.  Pabke  J.    I  am  of  the  same  opinion.    The  duke 

'        was  entitled  to  compensation  for  rights  of  two  kinds ; 

fl^amii        namely,  bis  right  of  soil,  and  his  privilege  of  taking 

the  herbage  on  the  waste  in  connnon  With  the  other 

» 

fauidownfers,  which  was  a  quasi  right  of  common  pro- 
portioned to  the  amount  x>f  purvey  rate  assessed  upon 
him.  The  question  then  is,  how  far  the  land  given  in 
recompense  for  this  latter  right  is  subject  to  tithe.  It 
dearly  stands  in  the  same  situation  in  that  respect  as 
the  duke's  interest  in  the  common  did  before :  and  that, 
according  to  the  finding  of  the  jury,  was  covered  by  an 
ancient  modus.  Then,  in  point  of  law,  is  this  allot- 
ment exempted  by  the  modus  from  tithe  of  produce 
which  was  not  raised  upon  it  before  the  inclosure  ?  I 
think  it  results  from  the  general  course  of  the  cases, 
that  where  a  modus  has  covered  a  &rm  and  common, 
and  all  tithes  arising  from  them,  before  die  inclosure  of 
the  common,  it  also  covers  the  new  crops  raised  upon 
the  allotment  afterwards.  There  is  a  clear  distinction 
to  be  drawn  in  a  case  where,  as  in  Moncaster  v.  Wat* 
son  (a),  the  modus  did  not  cover  all  the  tithes  of  the 
farm  and  common  before  the  inclosure,  but  was  confined 
to  certain  crops  which  could  not  grow  on  a  common : 
there  the  crops  of  that  kind  grown  upon  the  allotment 
cannot  fall  within  the  modus.  The  only  doubt  in  the 
present  case  arose  from  the  decision  in  The  Bishop  of 
Carlisle  v.  Blain  (6).  I  feel  all  possible  respect  for  the 
opinion  of  the  very  learned  Judge  who  pronounced  that 
decision ;  but  the  question  there  turned  upon  the  rights 
of  a  portionist,  and  therefore  the  case,  whether  correctly 
determined  or  not  as  to  that  point,  is  distinguishable 

(a)  3  Burr,  1375.  (6)  \Y.^J.  123/ 

from 
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from  the  present  and  from  the  other  cases  which  have       lB92k 
been  cited 


Taunton  J.    There  are  three  questions  in  thb  case. 
First,  in  respect  of  what  right  the  duke  received  his 
allotment:   whether   for  a  righti   or  qnasi  rights  of 
oommon  in  the  waste,  or  whether  for  his  mere  interest 
in  the  soil  there  ?    I  thinly  it  was  in  respect  of  the  first 
The  doke  was  entitled  to  the  soil ;  he  had  a  right  to  the 
minerals,  and  to  the  surplus  herbage^  the  commoners 
having   at   the   same  time  their  respective  rights  of 
herbage^  each  according  to  his  stint    Then,  by  the 
eiqiress  provision  of  the  act,  the  duke  receives  an  allot- 
ment in  lieu  of  his  right  of  soil,  and  a  further  allotment, 
which  is  that  now  in  question,  and  which  must  be  in 
lien  of  his  right  of  herbage  or  quasi  common.     And 
this  is  not  anusual.    Such  allotments  m  respect  of  these 
difierent  interests  were  held  good  in  Arundel  v.  Lord 
Faimouih  (a).    The  second  question  was  upon  the  weight 
of  evidence ;  and  I  think  the  jury  were  justified  in  findr 
ing  that  the  modus  covered  the  dcd^e's  right,  or  quasi 
rights  of  common.  Then,  thirdly,  does  the  modus  cover 
the  allotment  given  in  lieu  of  such  right,  to  ihe  extent 
of  exempting  these  ox^  from  tithe  ?    I  think  it  is  clear 
from  the  cases,  especially  Stockwell  v.  Terry  (i),  and  Sieeie 
V.  Manns  (c),  that  they  are  so  exempted.  In  the  first  case, 
it  is  true,  the  particular  provbions  of  the  act  of  parliament 
were  relied  upon,  but  they  only  expressed  what  the  law 
would  otherwise  have  implied,  namely,  that  the  new 
allotment  was  to  be  enjoyed  in  the  same  manner,  with 
reqiect  to  exemption  under  the  modus,  as  the  old 
common  right;  if  the  one  was  wholly  covered  from 

(^  9  jr.4>&  440.  (b)  1  ros.  115.  ,  (0  5B.tA.  22. 
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tithe»  the  other  was  to  be  so  toa  That  principle  is 
dearly  adopted  by  Lord  Tenterden  C  J.  in  Siede  ▼. 
MannSf  and  he  draws  a  distinctiont  founded  on  it, 
between  that  case  and  MoncasUr  ▼•  Watson  (a).  Here 
the  jary  has  found  that  the  modus  was  whole  and 
endre,  covering  all  that  was  produced  upon  the  wastes. 
I  therefore  think  that  it  covers  the  crops  now  grown 
upon  the  allotment;  and,  consequently,  the  rule  must  be 

discharged. 

Rule  discharged. 


(^}  3  Bftrr,  1875^ 


Jjtnuuy  24tb« 


The  Master,  Professors,  Fellows,  and  Schol^^ 
of  Downing  College  in  the  University  of 
Cambridge,  against  Purciias  and  Tweeo. 


'^^j  .     HTRESPASS  (br  seizing  and  carrying  away  a  table. 

Plea,  the  general  issue.     At  the  trial  before  Alex- 


]&y  statute 

S8 

tor  paving  the 

town  of  Cam*  ,  « 

bridge,  it  was     ander  C.  B.,  at  the  Cambridge  Summer  assizes  1828,  a 

enacted  in  i»  23. 

that  commiMioneiB  weic  annually  to  ascertain  the  sums  to  be  paid  by  nte  on  the  inhnUttaCf 
for  the  purposes  of  the  act,  and  levy  the  same  by  rate  upon  the  tenants  and  occupiers  of  all 
houses,  buUdingSt  gardent,  iewtmeJtUt  and  hereditaments  vdtkbi  the  town.  By  «»  118.  the 
amount  so  ascertained  was  to  be  notified  to  the  ▼ice-cbaooellor  of  the  university  and 
the  mayor  of  the  town,  and  two  fifths  were  to  be  paid  **  by  or  on  aoeount  tf  the  Mttf 
unioersiiyt*'  10/.  by  the  corporation,  and  the  residue  out  of  certain  tolls  granted  to  the 
cummiMonera,  and  out  of  the  above-mentioned  rates.  By  s.  114.  the  chancellor  or 
vice-chancellor  of  the  university,  and  the  heads  of  colleges  and  halls  within  the  said 
univeriity,  were  to  meet,  upon  such  notice  given,  and  apportion  the  respective  sums  ta 
be  paid  towards  the  rate  out  of  the  university  chest,  and  by  the  several  coUegea  and  halls« 
By  54  G,  3.  e,  civ.  <.  17.  it  was  provided,  that  no  person  or  persons  should  be  rated  under 
that  or  the  former  act  for  any  farm,  meadow,  pasture,  or  anUe  land,  rented  or  oaxipisdh 
by  any  inhabitant  of  the  town,  eioept  as  to  the  value  of  his  dwelling-house,  yards,  gardens, 
out-houses,  and  all  other  buildings. rented  and  occupied  by  any  of  the  Mid  iahMliiWfllf» 
situated  in  the  said  town. 

Downing  College  was  fimnded*  and  incorporated  with  the  university,  after  tke  poiaiag  of 
these  acts.  It  was  built  on  land  within  the  town,  but  which  had  not  before  paid  pavini" 
vUe:  ' 

Heldj  that  the  college  was  liable  to  be  rated  as  a  part  of  the  university  for  a  portion  of 
the  two  fifths  payable  by  that  body,  and  was  not  rateable  as  a  part  of  the  town ;  fbr  that 
s.  23.  of  the  paving  act  was  not  applicable  to  ooUcges,  and  sfcts.  1 13,  114.  extended  t#  all 
OoUeges  forming  part  of  the  anivcrsityy  whether  erected  before  or  since  the  act. 

verdict 
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yerdict  was  foutid  for  the  plaiatiffi,  sabject  to  the  opiuioD 
of  this  Court  upon  the  following  case :  -^  The  table  vms 
seized  by  Tweed  under  a  regular  warrant  from  Purekets^ 
who  was  a  justice  of  peace,  as  a  distress  for  a  pavtii^ 
rate  assessed  by  the  commissioners  under  an  act,  28  G«  3. 
c.  Ixiv.,  for  paving,  cleansing,  and  lighting  the  town  of 
CanAridge^  amended  by  S4  G.  S.  c.  civ.  By  sect  2S* 
of  the  first-mentioned  act^  the  commissioners  were  re*- 
quired  once  a  year  to  ascertain  the  sums  to  be  paid  for 
the  purposes  of  the  act,  ^'  by  rate  or  assessments  on  the 
several  inhabitants  of  the  town  of  Camhndgei^  and  to 
levy  such  sums  by  a  rate  '*  upon  the  several  tenants  or 
occupiers  of  all  houses,  buildings,  gardens,  tenements, 
and  hereditaments  within  the  said  town,"  according  to 
the  annual  value,  which  was  to  be  settled  according  to 
the  Tttits  such  houses,  &c.  were  rated  at  for  the  relief  of 
the  poor.  Sects.  111.  and  112.  provided  for  the  pay* 
ment  of  the  first  OEpenses  under  the  act ;  and  by  sect  113. 
it  wa^  enacted,  that,  for  defraying  the  annual  charge  of 
repairing,  cleanshig,  and  lighting  the  streets  within  the 
town,  the  commissioners  should  annually,  after  having 
ascertained  the  sum  wanted,  give  notice  thereof  to  the 
vtoe-ohancellor  of  the  university  and  the  mayor  of  the 
said  town;  and  two  fifths  of  the  said  charge  should  be 
paid  ^^  by  or  on  account  of  the  said  university  "  as  after 
mentioned,  10/.  by  the  corporation,  and  the  remaining 
part  out  of  the  money  to  be  raised  by  tolls  granted  by 
the  act  to  the  commissioners,  and  by  rates  and  assess- 
ments therein  directed  to  be  levied  **  on  the  several 
tenants  or  occupiers  of  all  houses,  &c«  (as»in  sect  23.), 
wilbia  the  said  town"  By  sect.  114.  it  was  enacted, 
diat  within  seven  days  after  notice  given  as  above  men- 
fiiptaed,  the  cihancellor  or  vice-chancellor,  and  masters 
or  tld^s  of  colleges  and  halls  within  the  said  university, 

M  2  should 
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should  meet  and  make  an  account  of  such  sum  or  sums 
as  they  should  deem  the  quota  or  proportion  of  the 
sum  to  be  paid  out  of  the  university  chest  for  the 
pavement  and  other  works  to  be  done  under  the  act, 
belonging  to  the  university,  and  of  the  quotas  or  pro- 
portions of  the  different  colleges  and  halls,  which  re- 
spective sums  should  amount  to  two  fifths  as  aforesaid : 
remedies  were  provided  in  case  of  neglect,  and  upon  non- 
payment of  the  rates,  the  vice-chancellor,  or  in  case  of 
his  default,  the  commissioners,  were  required  to  issue  a 
distress  warrant,  and  levy  upon  the  goods  of  the  univer- 
sity, or  of  the  college  or  hall  neglecting  to  pay.     Olher 
clauses  were  referred  to  in  the  case,  the  substance  of 
which,  as  far  as  it  is  material,  will  appear  from  the  argu- 
ment    By  84  G.  3.  c.  civ.  5.17.  it  was  provided,  that 
nothing  in  this  or  the  former  act  should  extend  to  rate  or 
assess  any  person  or  persons  for  any  tithes,  &c.  or  modus, 
or  for  any  farm,  meadow,  pasture,  or  arable  land  rented 
or  occupied  by  any  of  the  inhabitants  of  the  said  town 
of  Cambridge,  except  only  as  to  the  value  of  his,  her,  or 
their  dwelling-housej  yards,  gardens,  bams,  outhouses,  and 
all  other  buildings  rented  or  occupied  by  any  of  the  said 
inhabitants,  situate  in  the  said  town. 

Downing  College,  in  which  the  seizure  now  com* 
plained  of  took  place,  was  erected  by  virtue  of  letters 
patent  of  King  George  III.,  bearing  date  the  22d  of 
September  1800,  by  which  it  was  declared  that  the  mas- 
ter, professors,  fellows,  and  scholars,  and  their  succes- 
sors for  ever  should  be  a  body  corporate,  and  should  be 
deemed  and  taken  to  be  part  and  parcel  of  the  Univer* 
sity  of  Cambridge,  and  should  be  united  and  annexed 
thereto  and  incorporated  therewith.  An  act  of  parlia- 
ment, 41  G,  3.  r.  140.  (public  local,  &c.),  was  obtained  in 
the  following  year,  to  enable  the  master,  professors,  &c. 

to 
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to  build  the  college  on  a  different  site  from  that  which 
had  been  mentioned  in  the  letters  patent ;  and  the  college 
was  accordingly  erected  on  certain  land  in  the  parish  of 
St,  Benedict  in  the  town  of  Cambridge^  which  land,  before 
that  time,  had  been  let  to  different  tenants,  and  assessed  to 
the  poor-rate.  It  had  also  been  rated  to  the  poor  in  the 
hands  of  the  present  plaintiffs,  and  was  so  at  the  time  of 
the  distress ;  but  the  case  did  not  state  that  any  paving 
rate  had  been  assessed  upon  it  before  it  was  purchased 
by  the  plaintiffs ;  and  the  contrary  was  assumed  in  ar- 
gument and  by  the  Court  in  giving  judgment.  From  the 
opening  of  the  college  in  1821,  they  had  been  charged 
with,  and  paid)  their  proportion  of  the  two  fifths  of  paving* 
rate  assessed  upon  the  university  under  28  G.  3.  c.  Ixiv. 
«.  1 1 3.  The  rate  for  which  the  distress  issued  was  assessed 
under  the  twenty-third  section  of  the  act,  upon  the  col- 
lege, as  part  of  the  town  of  Cambridge :  and  the  question 
for  the  opinion  of  the  Court  was,  whether  the  plaintiffs 
were  liable  to  the  rate  in  respect  of  the  college  and  the 
buildings  belonging  to  it     This  case  was  now  argued  by 
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Starkie  for  the  plaintiffs.  Downing  College  is  not  to 
be  considered  a  part  of  the  town  of  Cambridge  for  the 
purpose  of  this  rate.  When  the  act  28  G.  3.  c.  Ixiv.  was 
framed,  the  amount  of  property  belonging  to  the  uni- 
versity and  the  town  respectively  was  taken  into  con- 
sideration, and  the  proportions  of  rate  Gxed  by  sects.  Ill* 
and  113.;  and  the  language  used  in  several  parts  of  the 
act  excludes  any  supposition  of  an  intent  that  a  college 
afterwards  to  be  erected  should  be  joined,  in  rating, 
with  the  property  of  the  town.  It  is  evident,  where 
•*'  the  owners  and  occupiers  of  all  houses,  buildings, 
gardens,  tenements,  and  hereditaments  "  are  mentioned^ 

M  3  that 


tmt 


CASES  ts  HILARY  TEilM 


Gmuimmk* 


Shmhm* 


Aat.tbe  ^<  tenements  and  beredilamrats"  are  meant  to 
beejusdem  generis  with  those  before  specified,  which 
are,  evidently,  houses,  &c,  owned  and  occupied  by  in* 
dividuals.  Sect  25.  provides  that  a  certain  portion  of 
the  rates  shall  be  borne  by  the  respective  landholders, 
and  another  portion  by  jthe  respective  tenants  or  occu^ 
piers  of  the  said  messuages,  buildings,  gardens,  tene- 
ments, and  hereditaments  to  be  rated  by  virtue  of  the  act; 
which  cannot  apply  to  the  colleges  :  and  again,  in  sect.  2& 
it  is  enacted,  that  if  th^  tenant  or  occupier  of  any  house, 
building,  gardai,  tenement  or  hereditament,  assessed 
under  the  act,  shall  not  pay  his  rates  in  a  certain  time 
after  notice  left  ai  his  dmeUing-house  or  usufil place  of  abode, 
the  same  may  be  levied  by  distress.  And  in  the  seventeenth 
section  of  34  G.  3.  c.  civ.,  the  liability  of  the  inhabitants 
of  Cambridge  to  be  rated  -  for  their  houses,  buildings, 
gardens,  tenements,  and  hereditaments,  is  explained  and 
limited  in  a  manner  which  shews  thi^t  the  rating  there 
in  question  could  not  apply  to  colleges  either  then  exist- 
ing, or  to  be  erected.  The  town  and  university  must, 
for  the  purposes  of  these  acts,  be  considered  as  collective 
names,  to  be  applied  according  to  their  general  and 
ordinary  signification  at  any  time  when  a  rate  should  be 
made.  Both  bodies  were,  of  course,  liable  to  fluctuate 
in  magnitude  and  amount  of  property ;  but  the  re- 
spective quotas  of  rate  were  fixed  with  a  knowledge  of 
that  circumstance,  and  it  might  rather  have  been  ex- 
pected that  the  town  would  increase  beyond  the  stated 
proportion  than  the  uniyersity:  but  if  a  college  had 
become  extinct,  or  a  new  street  had  been  built,  this 
would  be  no  reason  for  diminishing  the  portion  of  assess- 
ment laid  on  the  university,  or  augmenting  that  placed, 
upon  the  town.  If  a  new  college  is  liable  to  an  ad- 
ditional 
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ditioiMil  paving  rate  under  this  act,  the  same  might  be 
siHeged  of  a  new  court  added  to  one  of  the  original 
colleges. 

Gunning  contra.  It  would  be  a  great  hardship  if  the 
university  could  extend  itself  so  as  to  swallow  up  a  part 
of  the  town,  and  yet  leave  the  remainder  subject  to  the 
same  proportion  of  rates.  In  Bex  v.  Gardner  (a),  it  was 
held  that  a  collie  was  liable  to  an  additional  poor^s- 
rate  for  ground  newly  taken  into  it,  and  partly  built 
upon,  and  partly  converted  into  a  garden  and  area ;  i. 
fortiori,  a  new  college  added  to  the  university  should 
bear  its  additional  part  of  a  rate  like  the  present.  And 
if  this  be  so^  it  was  no  prejudice  to  the  university  that 
sHch  rate  should  be  levied  by  the  town  collectors.  The 
plaintiff  come  directly  within  the  twenty-third  section 
of  28  G.  3.  €,  Ixiv.,  as  tenants  and  occupiers  of  land, 
buildings,  and  gardens,  for  which  they  are  rated  to  the 
poor;  and  they  are  clearly  not  within  sects.  113.  and 
1 14.,  which  relate  merely  to  the  university  as  then  oom« 
posed,  and  have  no  words  applicable  to  after-built 
cMeges.  If  the  establishment  of  such  coU^es  had  been 
foreseen,  there  would  have  been  some  provision  for  re^ 
gnlating  the  proportions  of  rate  accordingly.  Sects.  111. 
and  1 12.  provide  for  payment  of  the  first  expenses  under 
the  act,  and  fix  the  manner  in  which  the  chancellor, 
viee^anceUor,  and  heads  qf  ceUeges  and  halls  are  to 
raise  their  portion  of  those  monies.  This  must  relate 
to  the  masters  of  colleges,  8cc.  at  that  time  existing^ 
Then  sect.  114.  requires  the  makers  and  heads  of  cdt^ 
leges  from  time  to  time  to  meet  the  vice^hancdlor^ 
and  fix  the  quotas  of  rate  to  be  paid  by  the  university 


liBAJ 


BNMaAtr 


(a)  Onvp*  79. 
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18S^«       and  colleges  respectiyely.     There  was  not,  when  the  act 
.^  passed,  any  master  of  Downing  College^  and  as  nothing 

Coiuoxy     appears  in  any  of  the  clauses  to  include  the  master  of 

CAlffBftlOOKy 

^tgiAut  8  future  college,  there  are  no  means  of  bringing  the 
plaintifis  within  the  operation  of  sect.  114.  Dawning 
College  is  undoubtedly  part  of  the  university,  but  the 
question  is,  whether  it  be  so  for  the  present  purpose* 
The  act  of  41  G.  S.  c.  140.,  which  was  merely  for  chang- 
ing the  site,  and  for  purposes  relative  to  the  erection  of 
the  college,  can  have  no  bearing  on  this  point 

Starkie  in  reply.  Rex  v.  Gardner  {a)  only  shews  that 
a  college  is  liable  to  be  rated  to  the  poor  in  proportion 
to  the  value  of  what  is  occupied  there;  it  proves  nothing 
as  to  the  liability  of  a  newly  erected  college  under  the 
act  in  question. 

Lord  Tent£rden  C.  J.  I  am  of  opinion  that  Damnify 
College  is  not  liable,  under  the  act  28  G.  S.  c.  Ixiv.,  to  be 
charged  with  paving  rate  as  part  of  the  town  of  CamF^ 
bridge.  The  question  depends  entirely  on  the  con- 
struction of  the  statute;  and  the  enactment  there  is,  that 
two  fifths  of  the  annual  charges  shall  be  paid  by  or  on 
account  of  the  university.  Then  it  is  urged  that  Downing 
College  was  not  in  existence  when  the  act  passed :  and  I 
should  have  said  there  was  much  weight  in  the  argu- 
ment on  this  ground,  if  the  college  had  been  built  upon 
the  site  of  property  which  was  before  liable  to  the  paving 
rate  collected  from  the  town ;  because  then,  by  exempt- 
ing the  college  from  this,  a  new  burden  would  have 
been  thrown  upon  the  holders  of  property  in  the  town. 

(rt)  Cowp.  79. 

But 
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Bttt  that  does  not  afq)ear  to  have  been  the  &ct;  on  the 
contrary,  it  may  be  assumed,  that  before  the  erection  of 
this  college  the  ground  was  not  tributary  to  the  paving 
rate ;  and  the  question  is,  if  it  is  now  to  become  so  by 
a  rate  laid  upon  the  collie  as  a  portion  of  the  town  ? 
The  collie  is,  not  merely  by  charter,  but  by  the  act  of 
41  6*5^  a  part  of  the  university;  and  if,  as  I  think, 
the  proper  construction  of  the  paving  act  is,  that  the 
university  was  to  pay  two  fifths  of  the  annual  rate^  with- 
out reference  to  what  its  condition  might  be  at  any  given 
time^  the  plaintiffi  are  liable  to  be  charged  with  the  rest 

# 

of  the  university,  but  not  as  a  part  of  the  town. 
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LiTTLEDALE  J*    I  think  the  "  university*'  in  this 
statute  means  the  fluctuating  body,  and  not  the  uni- 
versity as  it  was  at  any  particular  time;  and  this  con- 
struction is  more  convenient  than  if   the  respective 
liabilities  of  the  town  and  university  were  made  to 
depend  on  the  increase  or  decrease  which  may  take 
place  in  either.    And  upon  a  general  view  of  the  act, 
its  ol^ect  seems  to  be  to  treat  the  two  bodies  as  separate 
and  distinct  subjects  of  rate.    This  appears  from  the 
twenty-fifth  and  other  sections,  which  contain  provisions 
not  applicable  to  the  colleges.    Upon  these  grounds,  and 
upon  the  general  construction  of  the  word  '^university,'' 
I  think  the  best  interpretation  is,  that  the  legislature  in- 
tended the  town  to  be  rateable  as  the  town,  whatever 
might  happen,  and  the  university  as  the  university :  and 
this  is  supported  by  the  explanation  of  the  word  tenement 
in  34  G.  3.  cciv,  s.  17.    The  site  of  this  college  does  not 
appear  to  have  been  oonsidered  rateable  as  part  of  the 
town  when  the  first  stone  was  laid ;  and  I  see  no  reason 
for  saying  that  the  college  became  so  when  erected. 

Taunton 
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t9S%  Pabkb  J.    I  am  of  the  same  opinion.    The  duke 

■        was  entitled  to  compensation  for  rights  of  two  kinds ; 

Asnw  .  . 

MgqmM  namely,  his  right  of  soil,  and  his  privilege  of  taking 
the  herbage  on  the  waste  in  common  i^ith  the  other 
landowners,  which  was  a  quasi  right  of  common  pro- 
portioned to  the  amount  p(  purvey  rate  assessed  upon 
him.  The  question  then  is,  how  far  the  land  given  in 
recompense  for  this  latter  right  is  subject  to  tithe.  It 
dearly  stands  in  the  same  situation  in  that  respect  as 
the  duke's  int^est  in  the  common  did  before :  and  that, 
according  to  the  finding  of  the  jury,  was  covered  by  an 
ttudent  modus.  Then,  in  point  of  law,  is  this  allot-* 
ment  exempted  by  the  modus  from  tithe  of  produce 
which  was  not  raised  upon  it  before  the  inclosure  ?  I 
think  it  results  from  the  general  course  of  the  cases, 
that  where  a  modus  has  covered  a  farm  and  common, 
and  all  tithes  arising  from  them,  before  the  inclosure  of 
the  common,  it  also  covers  the  new  crops  raised  upon 
the  allotment  afterwards.  There  is  a  clear  distinction 
to  be  drawn  in  a  case  where,  as  in  Moncasier  y.  Wat" 
son{a)t  the  modus  did  not  cover  all  the  tithes  of  the 
farm  and  common  before  the  inclosure,  but  was  confined 
to  certain  crops  which  could  not  grow  on  a  common : 
there  the  crops  of  that  kind  grown  upon  the  allotment 
cannot  fell  within  the  modus.  The  only  doubt  in  the 
present  case  arose  from  the  decision  in  T^e  Bishop  (f 
Carlide  v.  Blain  (£}.  I  feel  all  possible  respect  ibr  the 
opinion  of  the  very  learned  Judge  who  pronounced  that 
decision ;  but  the  question  there  turned  upon  the  rights 
of  a  portionist,  and  therefore  the  case,  whether  correctly 
determined  or  not  as  to  that  point,  is  distinguishable 

(a)  3  BwT.  WIS.  (()  1  F.  f  /.  1S3/ 

from 


agamti 
WiuiKaoK, 


IM   THE   SfiOOND  YsAE  OF  WILLIAM  IV.  )t(Sl 

from  the  present  and  from  the  other  cases  which  have       189%, 
been  cited* 


Taunton  J.    There  are  three  questions  in  this  case. 
First,  in  respect  of  what  right  the  duke  received  hb 
allotment:    whether   for  a  righti   or  quasi  rights   of 
common  in  the  waste,  or  whether  for  his  mere  interest 
in  the  soil  there  ?    I  thidf:  it  was  in  respect  of  the  first 
The  doke  was  entitled  to  the  soil ;  he  had  a  right  to  the 
minerals,  and  to  the  surplus  herbage^  the  commoners 
having  at   the  same  time  their  respective  rights  of 
herbage^  each  according  to  his  stint    Then,  by  the 
eq^ress  provision  of  the  act,  the  duke  receives  an  allot- 
ment in  lieu  of  his  right  of  soil,  and  a  further  allotment, 
which  is  that  now  in  question,  and  which  must  be  in 
lien  of  his  right  of  herbage  or  quasi  common.     And 
this  is  not  anusual.     Such  allotments  in  respect  of  these 
di&rent  interests  were  held  good  in  Arundel  v.  Lord 
Falmouik  (a).    The  second  question  was  upon  the  weight 
of  evidence ;  and  I  think  the  jury  were  justified  in  findr 
ing  that  the  modus  covered  the  ddke's  right,  or  quasi 
right,  of  common.  Then,  thirdly,  does  the  modus  cover 
the  aliotm^it  given  in  lieu  of  such  right,  to  the  extent 
of  exempting  these  crc^s  from  tithe  ?    I  thirk  it  is  clear 
from  the  cases,  especially  StockoxU  v.  Terry  (6),  and  Siede 
V.  Manns  (c),  that  they  are  so  exempted.  In  the  first  case, 
it  is  true,  the  particular  provisions  of  the  act  of  parliament 
were  relied  upon,  but  they  only  expressed  what  the  law 
would  otherwise  have  implied,  namely,  that  the  new 
allotment  was  to  be  enjoyed  in  the  same  manner,  with 
respect  to  exemption  under  the  modus,  as  the  old 
common  right;  if  the  one  was  wholly  covered  from 

Vol.  III.  M  tithe, 
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."  3Lu7iHBiiDJ.  I  am  of  the  same  opinioD.  JsiHarrkmi 
y.  Btdcock  {a)  the  question  arose,  whether  a  daose  in  tht 
laod*taK  act  then  ia  finxe,  exempting  hospitals  and  ^  any 
of  the  buildings  within  the  waUs  or  limits  of  snch  ho^ 
pttalsy''  extended  to  bnildings  newly  added  to  an  hos^ 
pital  QtL  land  not  forming  part  of  its  original  site,  and 
which  hod  previously  paid  landHax :  and  it  was  held  th^t 
fiooh  buildings  were  exempted.  I  think  the  terms  of 
the  present  act,  relating  to  the  universi^,  are  general 
eoongh  to  comprise  a  newly  erected  ccdlege. 


'  PAirrKSOK  J«  The  efiect  of  84  6.  S«  c,  civ.  s.  17*,  in 
restnonh^  the  general  words  of  the  former  act,  is  v^ 
imfkirtant.  It  seems  clear  that  the  site  of  Downing 
College  was  not  treated  as  rateable.  If  ever  it  became 
so,  it  must  have  been  on  account,  of  the  buildings  erected 
on  it;  but  these,  as  soon  as  made,  were  part  of  the 
university,  and  rateable  as  such,  according  to  the  dis- 
tinction plainly  drawn  by  the  act  between  the  university 
and  the  town. 

Judgment  for  the  plaintifi. 

(d)  1  /r.  Bla.  68. 


Harrington  against  Price  and  Another. 

TTROVER  for  tide  deeds.     Plea,  not  guilty.     At  the 

trial  before  Lord  Tenterden  C.  J.,  at  die  Middlesex 

sittings  after  Trinity  term  1 830,  a  verdict  was  found  icft 


Jantuay  24th* 

An  estate  was 

cooTejed  in 

IBiOShjJ.B* 

to  W.  /r.,  who 

in  181 S  oon- 

Tcyed  it  to 

A,  H,i  and  be  sold  it  in  1826  to  the  plaintiff.     The  original  vendor  did  not  deliver  up  die 

title  deeds.     In  1 824  he  was  sued  by  the  then  owner  of  the  estate  for  the  deeds,  and  a  verdict 

was  reoovtired  against  him,  but  the  judgment  was  not  docqueted.     He  absconded,  and  in 

1 825  obtained  a  sum  of  mooBy,  as  on  a  mortgage  of  the  estate,  ftom  one  of  the  defendantsy 

with  whom  he  deposited  the  deeds.     On  trover  brought  in  1889  by  a  party  claiming 

through  tlie  convej^nce  to  W»  H.^  it  was  held^  that  the  legal  owner  of  tba  estate  might 

recover  the  deeds  from  the  mortgagee,  without  tendering  the  mortgage  money. 

the 
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tiie  piaintHt  subject  to  the  opinion  of  this  Court  on  the       189B, 
fiillowiiigCBse:-^  ^ 

In  1 80S,  the  estate  to  which  the  title  deeds  xdeted^  ngahuty 
was  duly  conveyed  by  James  Brogriwe  to  WiUiam  Hai^ 
rington  and  his  heirs  for  a  sum  of  money,  which  was 
^aid,  and  the  purchaser  had  possession*  He  conveyed 
it  in  1812  to  his  nephew,  Andrew  Harringtonf  by 
whom,  in  1826,  it  was  sold  for  45/.,  and  duly  conveyed 
to  the  plaintifl^  who  was  lawfully  seised  of  the  estate 
'when  this  action  was  brought.  At  the  time  of  the  cosh  . 
veyance  in  1803,  Brograve  refused  to  deliver  up  the 
title  deeds,  alleging  a  claim  in  respect  of  certain  quit 
rents  due  upon  the  estate  to  the  lord  of  the  manor,  but 
this  daim  was  afterwards  satbfied  (in  1812),  and  it  wm 
admitted  in  arguing  the  case^  that  Brograoe  had  no  right 
to  the  deeds  as  against  the  plaindff.  In  1824s  ^H«, 
the  then  possessor  of  the  estate,  sued  Brt^cme  in  trover 
for  the  deeds,  (which  had  been  before  demanded  and 
refused,)  and  obtained  a  verdict  for  100/.,  to  be  re» 
duoed  to  Is.  on  delivery  of  the  deeds*  Final  judgment 
was  signed  and  a  £L  fa.  issued,  but  Brograve  absconded, 
and  the  writ  was  not  executed  nor  the  deeds  delivered; 
and  the  judgment  was  not  docqueted  till  1827*  In  Sep^ 
tember  1825,  Brograve  mortgaged  the  estate  to  the  de- 
fendant Price  for  30/.,  and  deposited  the  title  deeds  with 
him.  The  plaintiff,  having  learned  in  October  1829  that 
the  deeds  were  in  the  hands  of  Price  and  the  other  defend-* 
ant,  applied  to  have  them  delivered  up,  but  the  defend- 
ants refused.  Price  claiming  a  right  to  detain  them  as  a 
security  for  the  money  advanced  by  him  to  Brograve. 

Kelfy  for  the  plaintiff.     The  plaintiff  is  entitled  to 
these  deeds,  on  the  principle  of  law,  that  the  right  to  the 

estate 
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1882.       estate  carries  with  it  the  right  to  the  title  deeds.     No- 
„  thins  has  occurred  to  divest  his  risrht.  or,  confer  any 

agahut  title  upon  the  defendants.  Hooper  v.  Bamsbottom  {a)  is 
exactly  in  point.  The  judgment  against  Brograve  was 
not  docqueted,  but  that  makes  no  difiference,  for  Bro^ 
grave  would  still  have  had  no  title  if  no  action  had  ever 
been  brought.  Again,  it  may  be  said  the  plaintiff  has 
been  guilty  of  negligence,  but  how  can  that  alter  the 
property  in  these  deeds  ?  He  might  reasonably  be  un- 
willing to  sue  Brograve  for  the  title-deeds  of  a  property 
of  such  small  value.  And  if  the  plaintiff  was  negligent, 
the  defendant  Price  was  equally  so. 

CampbeU  contra.  No  doubt,  as  between  the  vendor 
and  vendee,  the  title  deeds  follow  the  title  to  the  land; 
but  if  the  purchaser  has  allowed  the  vendor  to  retain 
them,  and  thus  to  commit  a  fraud  upon  an  innocent 
party,  he  cannot  maintain  an  action  for  the  recovery. 
It  may  be  said  these  deeds  are  of  no  value  to  the  de- 
fendant, since  he  cannot  get  the  land ;  but  that  is  not  so ; 
if  he  can  discover  an  outstanding  term,  he  may  be  able 
to  complete  his  title.  ILittledale  J.  It  is  found  in  the 
case  that  the  plaintiff  has  the  legal  estate.  There  can- 
not, therefore,  be  any  term  outstanding.]  There  has 
been  great  negligence  in  the  Harringtons  in  not  secur- 
ing the  deeds.  It  was  the  business  of  the  purchaser 
to  obtain  them  before  he  paid  the  consideration  money. 
If  he  had  done  so,  and  they  had  afterwards  been  taken 
from  him,  the  case  would  have  been  different.  Another 
piece  of  negligence  consisted  in  not  docqueting  the  judg- 
ment.   If  that  had  been  done,  the  judgment  would  have 

(a}  6  TaiftU.  12. 

appeared 
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appeared  as  a  lien  on  the  land,  and  the  mortgagee  would        1832. 
not  have  lent  his  money.   In  such  a  case  as  this,  a  court  ' 

Hakringtov 

of  equity  would  not  interfere.    Thus,  in  Head  v,  Eget'        ogainu 
ton  (a),  where  a  second  mortgagee,  without  notice,  had 
possession  of  the  title  deeds,  the  Lord  Chancellor  would 
not  compel  a  delivery  of  them  up  to  the  first  mortgagee 
without  payment  to  the  second  of  his  mortgage  money.  In 
Hooper  v.  Ramsbottom  (i),  WellSj  the  purchaser,  had  not 
been  goilty  of  any  negligence  or  misconduct.     Besides, 
WeUs  there  had  no  complete  right  to  the  possession  of 
the  deeds,  whereas  Harrington  had  a  perfect  title.    This 
is  more  like  Parker  v.  Patrick  (c) ;  or  it  may  be  consi- 
dered as  within  that  class  of  cases  regarding  personal 
property,  where  a  man  having  allowed  another  to  act 
and  dispose  of  the  property  as  the  real  owner,  is  taken 
to  have  authorized  such  dealing  with  it,  and  cannot 
recover  from  persons  to  whom  it  is  conveyed.     On  the 
same  prmciple,  the  plaintiff  here  cannot  recover  the  deeds 
from  Price  till  he  has  been  repaid  his  mortgage  money. 

Lord  Tenterden  C.  J.  To  us,  sitting  in  a  court 
of  law,  this  is  a  very  clear  case.  It  is  an  established 
principle,  that  whoever  is  entitled  to  the  land  has  also 
a  right  to  all  the  title  deeds  affecting  it.  But  it  is  con- 
tended that  the  purchasers  here  were  negligent  in  not 
securing  the  title  deeds,,  but  leaving  them  in  the  hands 
of  the  vendor.  Fraud  is  not  suggested  (which  might 
have  made  a  difference),  but  only  a  neglect  by  which 
the  vendor  has  been  enabled  to  commit  fraud.  Is  there, 
however,  no  negligence  on  the  other  side,  when  a  man 
advances  money  upon  title  deeds  without  inquiring  as 

(a)  3  P.  ^fru.280.  (6)  6  TaufU.  12.  (c)  5  7.  R.  175. 

to 
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188fiJ       to  the  possession  of  the  land  ?    There  is  equal  n^li- 
^         ■        irence  on  both  sides*     We  are  pressed  with  the  decision 

HAREIIVOTOir       °  ^ 

agaitut  of  Lord  Talbot  in  Head  v.  Egerian  (a)*  BoC  the  cmcs 
are  not  alike;  for  ia  that  the  fint  party  was  a  mort* 
gagee^  here  he  was  a  purchaser.  A  mortgagor  continues 
in  visible  possession  of  the  premises,  and  therefore'  his 
retaining  the  title  deeds  is  a  circumstance  more  likely  to 
mislead.  It  is  very  different  with  a  vendor.  I  do  not 
presume  to  say  what  a  court  of  equity  would  do  in  this 
case:  it  might  say  that,  when  both  parties  had  been 
equally  negligent,  it  would  not  interfere.  Here  the 
plaintiff  brings  his  action  in  a  court  of  law,  and  is 
entitled  to  recover  on  his  legal  right. 

LiTTLEDALE  J.  The  plaintiff  has  the  legal  right  to 
these  deeds.  It  is  clear  there  was  no  fraud  on  his  part; 
and  if  he  has  been  guilty  of  negligence,  this  Court  can- 
not say  that  his  title  is  not  good.  As  to  Head  v.  Eger- 
ton  (a),  that  was  the  case  of  a  mortgage,  and  a  mort- 
gagor generally  remains  in  possession  of  the  estate. 

Taunton  J.  concurred. 

Fatteson  J.  This  is  put  by  the  defendant  on  the 
ground  of  negligence ;  but  it  is  clear  that,  unless  there 
was  such  negligence  as  amounted  in  effect  to  a  fraud, 
the  plaintiff  must  recover  on  his  strict  l^al  righL  I  do 
not  think  there  was :  and  if  there  be  any  negligence,  it 
is  quite  as  much  on  the  part  of  the  defendant  as  the ' 
plaintiff. 

Postea  to  the  plaintiff.. 

(a)  3  P,  Wnu.  28a 
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S1MON89  Clerk,  against  Johnson  and  Mooee.     Tuetda^r' 

Jianuo9y  Milt* 


r^OVENANT  on  an  indenture  executed  by  the  plain-  To  an 

tiff  of  the  one  part,  and  the  defendant  Johnson  and  brought  hj 
one  Henry  Wdlkery  overseers  of  the  poor  of  the  town-  /.  V/an^lIL 
ship  of  the  South  end  of  Thurmaston,  in  the  parish  of  ^,^jj^ 
Belgraoet  in  the  county  of  Leicester^  and  the  defendant  ^***j|^^^ 
Moore  and  one  TTuamas  JcJimon^  overseers  of  the  town-  "  **»*  fwiow 

.  niipBtTt  wcro 

ship  of  the  North  end  of  Thirmaston^  of  the  other  part,  ■obdhting  be. 
whereby  it  was  agreed  that  interest  should  be  paid  to  and  J.  j„  and 
the  plaintiff  by  the  churchwardens  and  overseers  of  the  been  brought 
poor  of  the  said  township  for  the  time  bein^  on  a  sum  of  ^  ^^^*'°*^ 
♦00/-,  and  the  principal  should  be  repaid  by  instalments  J^^^^^ 
of  35i,  every  year,  otherwise  a  certain  term  of  2000  Jjj!^^,^ 
years  created  in  certain  premises,  and  a  trust  to  sell  the  them  that,  in 

'  '  '^  ^  order  to  putan 

same  for  repayment  of  the  money,  should  continue.   And  end  thereto^ 

J,  should  pay 

there  was  a  covenant  by  the  defendants  and  the  other  s,  isou  and 

,      •  111  .     .     «  each  of  them 

overseers  to  pay  the  mterest,  and  also  the  pnncipal  sum,  should  eiecute 
by  such  instalments,  to  the  plaintiff.  The  breaches  ^^iji^*^ 
were  non-payment  of  the  money  and  interest  The  ^^^n^^^im? 
defendant  Johnson  pleaded  that,    in  consideration  of  f'"??  bro^g^^ 

*  by  him,  or 

IBOL  and  a  general  release  granted  by  him  to  the  which  he  bad 
plaintifi^  the  latter  had  released  him  from  the  causes  of  other;"  and 

then  proceeded 

action  mentioned  in  the  declaration.     The  defendant  in  the  usual 
Moore  pleaded,  among  other  pleas,  that  the  plaintiff  bad  toreieaie  off 
released  Johnson  the  other  defendant.    The  plaintiff,  in  ^^J^^. 

Held,  that 
the  effect  of  the  gener^  words  was  confined  by  the  recital  to  actions  than  commenced,  and 
in  which  S'  was  the  party  on  one  side  and  J*  on  the  other,  and  tliat  it  could  not  be  pleaded 
in  %w  t4»  aa  action  brought  by  &  against  JT.  and  others  jointly :  and  that  parol  evidence  waa. 
admissible  to  shew  that,  at  the  time  of  executing  the  release,  thera  were  mutual  actions 
depending  between  Sf  and  /•  for  other  causas  than  that  of  the  present  suit,  and  for  such. 
<;^i|scs  only. 

his 
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IMtf .  luB  rdpHcaCicn,  dnied  thatiiGrluiCl  nUe^ftedUtoiOWr  Ikm 
tbeoauses  of aotioolAeKtibDiftdia  Ibe  A»iarkiin.v  A^ihi 
trial,  at  the  JSumaa^  wsmtes  for  tlMl  Mnty'  of  iMicM&t 
1830,  a  Tecdidt  .#as  foinifit  ibr  tW  plhiotifi;  sah^frttth^ 
opinion  of  this  CoukI  oa!  the  followiog  catte :  *-** 

The  som  of  400/.  was  lent  by  the  phiintEff  and  anothef 
person  who  died  in  August  1886,  in  moiedes,  at  Ae  time 
when  the  deed  stated  in  the  declaration  was  exectitecF, 
and  for  the  pmrposes  therein  mentioned.  The  parlaft 
of  Thurm^sUm,  is  divided  into  two  parts,  the  Notth  end 
and  the  Sooth  end;  and  the  usual  pooi^»-rates  and 
oaaessments  for  each  end  were  regularly  made  and  l^ied",- 
and  wonkl  have  been  snfficient  to  pay  their  r^pecHfe 
shares  of  the  interest  accruing  from  time  to  time  fip6&  ditf 
said  sum  of  400/.,  if  they  had  been,  or  leg&Hy  cbiitd-  Hdf 
to  applied.  Interest  on  the  plaintiff's  pordondf  the  40C§i 
bad  been  paid  by  each  township  to  Decent  18954 ' 

The  release  pleaded  bore  date  the  11th  oftfooefiib^f' 
1818,  and  was  in  the  following  terras  :—•*  Wh^rdis' 
various  disputes  and  differences  have  arisen  and-  are 
subsisting  between  Nicholas  Simons  and  John  Jettnsotf 
of  Humberstone^  in  the  county  of  Leicester^  and  actfotis' 
at  law  have  been  brought  by  them  against  iaek  cither' 
which  are  still  depending:  and  it  has  been*  agreed^ 
between  them,  that  in  order  to  put  an  end  "theretc^' 
J.  Johnson  shall  pay  to  JV.  Simons  150f.,  and  that*  e^cB 
of  them  shall  execute  to  tlie  other  a  good  asd  \im* 
release  oF  all  actions,  causes  of  action,  claifn^  aifd^ 
demands  brought  by  him,  or  trhich  he  has  agafin^^ 
the  other  of  them:  Now  these  presents  wfttteis',  ftat' 
in  pursuance  and  performance  of  the  said  agre^eUff 
on  the  part  of  JN^.  Simons^  and  in  consideration  of  tht!* 

•      aaiir 
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mM  fiiin  of  1502.  to  AT.  Simom  in  hand  weU  and  tnily  10SC, 
jpmd  by  JC  JMimcm  at  or  before  the  execution  hereof, 
aod  of  JC  JMiifoii  having  executed  to  JV.  Simons  such 
i:dease  as  aforesaid^  he,  N.  Simons^  hath  remised,  re- 
leased, and  for  ever  quitted  daim,  and  by  these  pro- 
aents  doth  remise^  &c.  unto  the  said  J.  Johmonj  his 
bein^  executors,  and  administrators,  and  every  of  them^ 
all  and  all  manner  of  actions  and  causes  of  action,  suits^ 
ointroversies,  sums  of  money,  bills,  bonds,  writings 
obligatory,  accounts,  reckonings,  damages,  judgments, 
executions,  claims  and  demands  whatsoever,  both  at  law 
and  in  equity,  which,  against  him,  J.  Johnson^  his  heirs, 
executors,  and  administrators,  or  any  of  them,  or  against 
his,  their,  or  any  of  their  lands,  tenements,  goods,  chat- 
tels, or  real  or  personal  estate,  he  N.  Simom  now  hath,  or 
he,  his  heirs,  executors,  or  administrators  may  hereafter 
daim,  for,  upon,  or  by  reason  of  any  matter,  cause,  or 
thing  whatsoever  from  the  beginning  of  the  world  to  the 
day  of  the  date  of  these  presents." 

The  following  admissions  were  made*  None  of  the 
actions  at  law  referred  to  by  the  deed  or  release  men- 
tioned in  the  pleadings  had  any  reference  to  the 
deed  on  which  the  action  was  founded,  or  the  money 
sought  to  be  recovered  on  the  same;  but  such  ad- 
miasion  was  not  to  preclude  the  defendants  respectively 
frpoi  iosistiiig  on  giving  evidence  at  the  trial  that  tho 
debc  soi^ht  to  be  recovered  was  intended  to  be  released 
thereby,  or  that  disputes  and  differences  existed  between 
the  plaintiff  and  defendant  at  the  time  of  the  execution 
of  sDch  rdease,  touching  the  deed  upon  which  the  action 
w«s  broBght.  The  due  execution  of  that  deed,  and  of 
the  deed  of  rdease  mentioned  in  the  pleadings,  and  the 
reoe^H  of  ISOL  by  the  plaintiff  from  the  defendant  men- 

You  IIL  N  tioned 
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tioned  in  ihe  metnorandMi  snbscribed  to  sudli  deed, 
were  also  admitted.  No  evidence  was  offered  by  the 
defendants  upon  the  subject  of  the  release.  On  the  part 
of  the  plaintiff  evidence  was  given  that  previous  to  the 
execution  of  the  release  the  defendant  Johnson  had  oc- 
cupied a  farm  as  tenant  to  the  plaintiff;  that  upon 
Johnson  quitting  it,  certain  disputes  had  arisen  between 
'the  parties,  the  plaintiff  claiming  arrears  of  rent,  and 
compensation  for  breaches  of  covenant;  and,  on  the 
other  hand,  that  Johnson  had  brought  one  or  more  ac- 
tions against  the  plaintiff  for  an  illegal  arrest  These 
disputes  had  been  the  subject  of  arbitration ;  and  the 
evidence  was  offered  with  a  view  to  prove  that  it  was 
with  reference  to  these  disputes  only  that  the  release 
was  given.  The  defendants  objected  to  this  evidence 
as  inadmissible ;  and  it  was  only  received  subject  to 
their  right  of  insisting  upon  such  objection  in  the  Court 
above. 


FoUett  for  the  plaintiff.  The  question  is,  Wliether, 
although  the  money  was  advanced  for  parochial  pur- 
poses, for  which  the  two  defendants  rendered  theibselVes 
personally  liable,  the  release  in  the  present  case  will 
operate  to  bar  the  plaintiff?  Now  it  is  a  well  esta- 
blished rule  of  construction,  that  where  there  is  a  par- 
ticular recital  in  a  deed,  and  general  words  of  release 
are  afterwards  inserted,  the  generality  of  the  words 
shall  be  qualified  by  the  recital,  Knight  v.  (Mt{a\ 
Thorpe  V.  Thorpe  {b)^  Payler  v.  tlctnenhxm{c]:^  MiU 
bourn  v.  Ewart  {d)  went  on  the  same  prfnciple.  Apply- 
ing that  rule  to  the  present  case,  it  appears  tfl^toly 


(a)  5Lew.975.» 


(b)  I  Ld.  Eaym.  235. 
(d)  5  T.  R,  381. 


that 
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that  the  r^^leasa  cannot  apply  to  this  action;  for  the        18S2. 
recital  i&  that  disputes  had  arisen  between  N.  Simons      Zl 
and  J.  Johnson^  and  actions  at  law  had  been  brought  by        ^feiAmt 
them  against  each  other,  which  were  still  depending, 
and  that  it  had  been  agreed  to  put  an  end  thereto,  that 
]s»  ta  the  actions  and  disputes  between  Simons  on  the 
one  side,  and  Johnson  on  the  other.     The  present  action 
is  one  between  Simons  on  the  one  side»  and  Johnson  and 
Moore  on  the  other.     It  is  clearly,  therefore,  one  not 
contemplated  in  the  recital.     Besides,  the  sum  paid  by 
Joknson  was  150/.,  and  the  plaintiff  here  claims  400/. 
and  interest.    The  Court  here  called  upon 

Fj/ne$  CHinion  for  the  defendant  Johnson.  No  doubt 
the  general  words  of  a  release  may  be  qualified  by  the 
recital.  But  the  intention  to  restrain  it  must  appear 
from  the  instrument  itself;  no  parol  evidence  is  admis- 
sible. Where,  indeed,  the  instrument  itself  shews  that 
•  it  applies  to  some  particular  object,  parol  evidence  may 
be  received  to  shew  that  that  object  was  distinct  from  the 
fiatject-m^tter  of  the  action.  In  Payler  v.  Homersham^a) 
the  release  was  confined  by  the  recital  to  a  particular 
dasa  of.  debts,  namely,  those  due  from  the  party  in  his 
sole  right,  it  was,  therefore,  competent  to  the  plaintiff 
to  shew  that  the  debt  he  was  suing  for  was  not  one  of 
.that  nature ;  and  parol  evidence  might  have  been  given  in 
siqpport  oC  the  replication,  not  to  explain  the  release,  but 
to  afi^ply  it.  But  in  the  present  case  the  recital  is,  that 
■|t  had  been  agreed  that  each  should  release  to  the  other 
a8;actions  brought  by  him,  or  which  he  had  against  the 
other :  It  h  not  confined  to  all  such  actions,  which  might 

N  2  have 
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hai^  raised  this  question.  Then  the  consideration  is 
not  merely  the  sum  of  150/.,  but  also  a  general  release  by 
Johnson  of  all  actions  against  Simons^  which  must  have 
been  a  material  part  of  the  consideration.  Knight  v. 
Cole  (a)  is  in  favour  of  the  defendant :  there  the  instru- 
iQent  itself  was  looked  to ;  and  by  reference  to  that  it 
fqppeared  clearly  to  have  been  the  intention  of  the  parties 
$Q  confine  it  to  the  legacy. 


Coleridge  for  the  defendant  Moore.  If  this  release  be 
available  for  Johnson^  it  is  so  for  Moore.  [Lord  Ten- 
terden  C.  J.  That  is  a  good  reason  why  it  is  not  avail- 
able*] One  of  two  co-covenantors  will  be  discharged 
by  a  release  to  the  other,  whether  the  parties  intended 
a  general  release  or  not.  In  Botheram  v.  Crawley  {b) 
the  Ck>urt  expressly  held,  that  though  the  intent  was  not 
to  extinguish  the  debt,  yet  it  was  so  extinguished  by 
the  general  words  of  release.  That,  if  good  law,  is 
stronger  than  the  present  case. 

Lord  Temterden  C.  J.  It  appears  to  me  that  Payler 
v.  Homersham  (c)  is  well  founded  in  law  and  common 
sense,  and  is  not  distinguishable  from  the  present  case. 
It  is  said  we  must  look  to  the  recital  of  the  release,  and 
find  something  there  sufficient  to  confine  the  effect  of 
the  general  words-  If  I  do  so  here,  I  find  this  was 
intended  to  operate  as  a  qualified  release.  It  states  that 
disputes  are  subsisting  between  Simons  and  Johnson^ 
about  which  actions  at  law  have  been  brought,  and  that 
it  has  been  agreed,  in  order  to  put  an  end  thereto,  that 
each  of  them  shall  execute  a  release  of  all  actions  and 


(a)  Zhn.  273. 


(6)  Cn>.  -E/.370. 


(c)  4  Jf  .  j- iS.  483. 


causes 


\ 


IN  THE  Second  Year  op  WILLIAM  IV.  181 

causes  of  action,  claims  and  demands^  brought  by  him  18S2. 
against  the  other.  I  cannot  read  this  without  seeing  that'  '"  ^ 
the  release  which  follows  was  intended  to  apply  to  the  againa 
matter  recited,  namely,  the  actions  then  depending^  and 
that  the  object  was  to  put  an  end  to  them.  The  generality 
of  the  language  was,  then,  confined  by  the  recital,  so  a^ 
to  render  it  competent  to  the  plaintiff  to  give  parol 
evidence  of  the  nature  of  those  actions,  and  thereby 
shew  that  the  subject  of  the  present  action  was^  not  part 
of  the  matter  intended  to  be  released. 

LiTTLEDALE  J.  PuyUr  V.  Homersham  {a)  and  ScOy 
V.  Forbes  {b)  shew  that  the  general  words  of  a  relea^ 
may  be  qualified  by  the  recital.  There  can  be  no  doubt 
that  the  matter  contemplated  in  this  release  was  the 
actions  there  referred  to,  and  parol  evidence  was  ad- 
missible to  shew  that  the  subject-matter  of  the  present 
action  was  not  Involved  in  them ;  as  where,  in  a  will, 
the  testator  has  used  words  which,  by  reason  of  some 
extrinsic  circumstance,  require  explanation  by  evidence 
respecting  the  situation  of  property  or  other  facts. 

Taunton  J-  Nothing  can  more  clearly  shew  that 
the  release  was  intended  to  be  qualified,  and  apply  to 
the  disputes  between  Simons  and  Johnson  only,  than  die 
fact  of  Moore^  whose  name  does  not  once  appear  in  die 
instrument,  now  claiming  a  benefit  under  it 

Patteson  J.  concurred. 

Judgment  for  the  plaintifi* 

(«)  4j»f.f  5*423.  {b)  2  JB.  4;  B,  58i 


N  3 


182 


CASES  IN  HILARY  TERM 


\< 


Wedtnaday', 
Jamuay  25tb. 

^  notice  to 
produce  deeds 
was  senred  oa 
defeodant's  at- 
torney in  Euat, 
on  Sainrdny, 
the  commissbn 
day  of  the 
assises  being 
Monday  J  the 
attorney  went 
to  London  and 
fetched  them. 
A  notice  was 
senred  on  the 
Monday 
evening  to 
to  produce 
another  deed. 
The  attorney 
stated  he  had 
been  to  town  to 
fetch  the  deeds; 
and  if  the 
pUintiff  would 
pay  the  expense 
of  sending  for 
this  from  town, 
where  it  was,  it 
should  be  had. 
No  offer  to  pay 
was  made,  and 
the  trial  was  on 
Thursday  : 
Held,  that, 
under  these 
circumstances, 
the  pUintiff 
was  not  entitled 


to  give 
oondary  eri- 
dence  of  the 
last-mentioned 
deed. 


Doe  dem.  Curtis  against  Spitty, 

nnHIS  was  an  ejectment  tried  at  Chelm^ord  at  t}\e  last 
Spring  assizes  for  the  county  of  Essex  before  Gar* 
ram  B^  when  a  verdict  was  obtained  for  the  plaintiff.  The 
lessor  of  ^Q  plaintiff  gave  secondary  evidence  of  a  deed 
in  the  d^ndant's  possession.  This  was  objected  to, 
ai|id  the  question  turned  upon  the  sufficiency  of  the 
notice  to  produce  the  original.  A  notice  had  been  given 
before  the  previous  Summer  assizes  to  produce  a  number 
of  deeds,  but  this  particular  one  was  not  included.  On 
the  Saturday  before  the  last  Spring  assizes,  which  com- 
menced on  Monday^  notice  was  served  upon  the  defend- 
ant's attorney,  at  BiUericay  in  Essex^  to  produce  the  deeds 
mentioned  in  the  former  notice.  On  Monday  evening, 
about  seven  o'clock,  fresh  notice  was  given  to  the  de* 
fendant's  attorney  at  Billericay  to  produce  this  parti- 
cular deed.  He  stated  to  the  person  whcr  served  the 
notice  (and  the  statement  was  not  disputed)  that  the 
deed  was  in  London  s  that  he  had  already  been  to  town 
to  fetch  the  other  deeds,  and  if  the  lessor  of  the  plaintiff 
would  pay  the  expense  of  the  journey,  this  also  should 
be  had.  There  was  no  offer  to  pay  such  expenses,  and 
th*e  deed  was  not  produced  at  the  trial.  The  cause  was 
tried  by  a  special  jury,  and  was  appointed  for  Wednesdays 
but  was  not  tried  till  Thursday.  The  learned  Judge 
thought  the  notice  sufficient,  and  received  the  secondary 
evidence.  Thesiger  in  the  following  term  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  this  notice  was 
not  sufficient. 

•      Gurney 
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Gumey  now  shewed  cause.  There  was  ample  time  to 
send  to  London.  If  a  letter  had  been  written  to  the 
office  where  the  deed  was  said  to  be,  it  might  have  been 
down  by  Wednesday.  It  is  not  pretended  that  the  parol 
evidence  offered  was  inaccurate. 
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Dos  dem. 

CURTU 

agiainU 


Thesiger  and  Steer  in  support  of  the  rule.  Th^ 
notice  given  bad  required  the  production  of  thirty 
different  deeds,  omitting  that  in  question,  and  had  been 
complied  with.  Then  the  paity  who  served  the  second 
notice,  which  was  on  the  commission  day  of  the  assizes, 
was  told  how  the  deed  in  question  might  be  procured, 
and  that  ought  to  have  been  done  at  the  expense  of  the 
lessor  of  the  plaintiff. 

Lord  Tenterden  C.  J.  Under  the  special  circum- 
stances of  this  case  the  notice  was  insufficient  A  notice 
to  produce  deeds  is  served,  the  attorney  goes  to  town 
and  fetches  them.  Then,  at  the  time  which  has  been 
stated,  he  is  served  witli  another  notice;  whereupon 
he  says,  I  have  been  to  town  already,  if  you  desire  to 
have  this  deed,  pay  the  expense  of  sending  for  it,  and 
you  shall  have  it.  That  is  not  done ;  and  I  think  the 
defendant  was  justified  in  not  complying  with  the  notice, 
and  was  not  bound  to  have  his  title-deeds  sent  by  a  coach, 
if  the  other  party  refused  to  be  at  the  expense  of  a  special 

< 

messenger. 

LiTTLEDALE,  Tauntoi^  and  Pattesok  Js.  concurred. 

Rule  absolute* 
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Wedneiday.  Thc  KiNG  QgaitlSt  ChARLES  MoORE. 

January  8«'>th. 

Indictment  TljIDICTMENT  charged  the  defendant  in  the  first 

defendant  with  two  counts   With   keeping    Certain    inclosed   lands, 

indoMd  lands  grounds,  and  premises  near  to  the  king's  highway,  and 

hiVhway,  fo?  *  ^  private  dwelling-houses,  for  the  purpose  of  persons 

the  purpose  of  frequenting  such  irrounds  and  meetinir  therein  to  practise 

persons  fre-  too  o  r 

quenting  the      rifle-shootiufi^,  and  to  shoot  at  pigeons  with  fioins,  and  that 

sanoe  to  prac-  ^  ^  ...  . 

Use  rifle  shoot-    he  did  unlawfully  and  injuriously  cause  divers  persons  to 

infft  and  to 

shoot  at  pigeons  meet  and  frequent  there  for  that  purpose;  and  did  un- 
and  that  he  un-  lawfully  and  injuriously  permit  and  suffer  and  cause  and 

lawfully  and  in-  .  ^  %  /•  'ji  j  j«        i     t 

juriousiy caused  occasion  a  great  number  of  idle  and  disorderly  persons, 

■  •      _ 

to  mLuhera'  a^med  with  gups  and  fire-arms,  to  meet  and  assemble  in 
for  that  pur-  ^j^^  streets,  highways,  and  other  places  near  and  about  the 
fered  and  gaid  luclosed  premises  of  him  (defendant),  discharging 

number  of  idle  fire- arms  and  making  a  great  noise,  disturbance,  and 
persons  armed  riot,  by  means  whereof  the  king's  subjects  were  dis- 
to  meet  in  the  turbed,  and  put  in  peril.  The  third  and  fourth  counts 
nMrThesaidin-  '^^^^  for  keeping  a  ground  for  rifle-shooting  at  a  target, 
dischar«n^flre-  ^"^  causing  persons  to  assemble  and  shoot  there,  by 

means  whereof,  &c.  (as  before).  Plea,  not  guilty.  At  the 
trial  before  Lord  TerUerden  C.  J.,  at  the  Middlesex  sit- 
tings after  last  Trinity  term,  it  was  proved  that  the  de- 
fendant, a  gun-maker,  had  taken  some  land  at  BayS" 
water,  in  the  county  oi  Middlesex,  distant  about  100  feet 


arms,  making 
a  great  noise, 
&C.,  by  which 
the  lung's  sub- 
jects were  dis- 
turbed, and  put 
in  peril. 

At  the  trial 
it  was  proved, 
thst  the  de- 
fendant had  converted  his  premises,  which  were  situate  at  Baytwater,  in  the  county  of 
Middlesex,  near  a  public  highway  there,  into  a  shooting  ground,  where  persons  came  to 
shoot  with  rifles  at  a  target,  and  also  at  pigeons ;  and  that  as  the  pigeons  which  were  fired 
at  frequently  escaped,  persons  collected  outside  of  the  ground  and  in  the  neighbouring 
fields  to  shoot  at  them  as  they  strayed,  causing  a  great  noise  and  disturbance,  and  doing 
mischief  by  the  shot :  Held,  that  the  evidence  supported  the  allegation,  that  the  defendant 
caused  such  persons  to  assemble,  discharging  fire-arms,  &c.,  inasmuch  as  their  so  doing 
ynM  a  probable  consequence  of  his  keeping  ground  for  shooting  pigeons  in  such  a  place. 

from 


Moore* 
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firom  the  north  side  of  the  main  London  and  Uxbridge 
road,  and  had  inclosed  part  of  it,  and  converted  it  into 

The  Knrai 

a  shooting-ground,  where  persons  came  to  practise  agahut 
with  rifles  at  a  Cargi^t  on'  a  miotuid^  and  to  shoot  at 
pigeons.  It  was  also  proved  that,  as  the  pigeons  which 
were  fired  at  often  eiicaped,  It  was  th^  custom  for  idle 
pers<»is  to  collect  outside  the  grounds  and  in  the  ne^h- 
bottring  fields  to  shoot  at  the  birds  as  tliey  strayed  | 
diese  persons  were  called  scouts ;  and  there  was  sosne 
evidence  to  shew  that  the  defendant  employed  people  t6 
keep  them  off  his  own  grounds.  Some  injuries  were! 
said  to  have  been  received  from  the  bullets  and  shot' 
used  in  these  grounds ;  but,  as  the  defendant  contended, 
they  arose  entirely  from  the  scouts,  for  whose  acts,-  fie 
urged,  he  could  not  be  responsible.  Lord  TetUerdenf 
however,  thought  otherwise,  and  directed  the  jury  to  find 
him  gaflty  on  the  first  four  counts,  but  reservied  leave 
for  him  to  move  to  enter  a  verdict  of  not  guihy  on  the 
first  two. 

The  defendant  this  day  being  brought  up  for  judg^ 
ment, 

Joy  now  moved  accordingly.  The  illegal  acts  of  the 
scouts  who  shoot  these  pigeons  cannot  be  charged  upon 
the  defendant,  for  that  would  be  to  impute  guiltwhere 
there  is  no  criminal  act  or  purpose  traced  to  the  party, 
and  to  make  him  answerable  for  the  acta  of  others, 
over  whom  he  has  no  control.  Nor  can  soeh  purpose 
be  looked  upon  as  a  legal  inference  from  the  result,  b^ 
cause  that  result  is  not  a  necessary  consequence  of  the 
acts  of  the  defendant,  inasmuch  as  it  never  would  follow 
from  them,  were  it  not  for  the  unauthorized  and  im- 
proper 
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1832.       pn^r  intj^rvention  of  oth^r  persons.    Thq  acts  of  such 
*"~^       persons  cannot  be  accounted  his  acts.     So  far  from 
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njfttpm        being  his  agents  or  servants,  or  in  any  way  subject  to 
his  authority,  tb/ey  even  refuse  to  depart  at  his  request. 
The  indictment  asserts  ^^  that  be  did  cause  and  oc- 
casio%^  &c.;  biit  according  to  the  facts  p^ovedj^  the 
misconduct  of  these  strangers,  and  that  alone,  is  the 
dirqc^,  and  proximate  apd  criminal  cause.     He  only 
furpisb^  the  ^idirect  and  innocent  occasion.    The  real 
wrf;^)g4p^3  ip  this  case  are  amenable  to  justice,  and 
wQuHd  liavQ  been  the  proper  objects  of  this  prosecution. 
It  in^y  be;  said  that  there  is  a  difScuIty  in  proceeding 
ugaiQst  so  many ;  but  if  this  be  so,  still  it  does  not  follow 
tliat  when  a  cpUection  of  idle  people  commit  a  nuisance^ 
the  attraction  which  drew  them  together  may  not  be 
perfectly  innocent;  otherwise,  the  exhibition  of  prints  in 
a  window  would  render  a  print*seller  liable  to  an  in- 
dictment wherever  the  footpath  was  obstructed  by  the 
number  of  gazers.     And  yet  even  this  would  not  be  so 
hard  as  the  present  prosecution,  because  it  is  the  print- 
seller's  object,  by  exposure  of  the  prints,  to  arrest  the 
progress  of  passers,  and  thereby  induce  them  to  pur- 
chase; whereas  the  defendant  could  have  no  desire  to 
attract  the  idlers  who  created  the  nuisance  here  charged. 
In  Hex  V.  Cross  (a)  Lord  EUenboraughf  in  allusion  to  the 
mention  by  counsel  of  the  possibility  of  a  hundred  in- 
dictments every   time  a  rout  was  given  by  a  lady  at 
the  west  end  of  the  town,   puts   this   question,  ^^  Is 
there  any  doubt  that,  if  coaches,  on  the  occasion  of  a 
rout,  wait  an  unreasonable  length  of  time  in  a  public 
street,  and  obstruct  the  transit  of  his  majesty's  subjects, 

(rt)  3  Cam]}b,  226. 

the 
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the  persons  wlio  cause  and  permit  kvith  coacAes  ^  t6        18S2; 

wait  are  guilty  of  a  nuisance  ?*'  By  which  he  appeiii*^  to  * 

have  meant,  not  that  the  lady  herself  ought  to  be  in-        iigahut 

dieted,  but  oiily  such  of  her  guests  a^  \Abdked  Up  the 

wdy  by  ordering  their  carriages  to  wait,'  instead  of  dhii^- 

ihg  off,  and  returning  wheh  wanted.    They,  of  Cdtrrse, 

as  obstructing  the  way  by  ihfUt  equipages  and  servant^ 

would  be  responsible,  and  hot  th^  pi^rson  whb  mtited 

tbem.    And  the  present  case  k  inorte  fkyourtble  to  the 

defendant,  for  he  did  not  eveh  invite  the  ^rsotli  iHio 

committed  the  nuisance.     Siippdsb  a  piece  of  ground 

were  dedicated  to  archery  dr  cricket  in  a  situation  whel'e 

a  crowd  of  s[iectators  wiere  frequently  collectted,  9b  as  to 

obstruct  an  adjoining  path,  ot  trespa^i  bn  adjoining 

fields,  could  the  oVvner  of  such  i.  piece  of  gnAmd  be 

tbereupoA  convicted  of  a  liuisance  ?    Or,  if  the  woods  bf 

an  estate  abounding  With  gdme  ^re  intersected  by  a  high 

road,  upon  or  near  which  idle  persons  congregate  from  a 

neighbouring  town  for  the  purpose  of  shooting  such 

pheasants  as  cross  it  when  the  covers  afe  beateti,  a  not 

uncommon  case,  could  the  proprietor  of  such  estate  (who 

preseWes  the  game)  be  indicted  for  the  nuisance^  these 

people  would  probably  comn^it,  provided  tiotbfng  wefre 

done  by  himself,  or  his  friends  or  servants,  to  alarm  or 

injure  tbe  public  travelling  on  the  highway  ?    If  not, 

how  can  the  defendant  be  held  responsible  fmder  the 

present  circomstandes  ?      He   neitlier  committed  the 

nuisance  in  bis  own  person,  nor  was  it  his  object  to 

induce  others  to  commit  it ;  nor  was  it  a  necessary  and 

inevitable  consequence  of  any  act  of  his,  being  done  by 

persons  beyond  his  control:   and  those  persons  are  ^ 

theoQselves  amenable  to  punishment  for  it. 

Sir 
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.  Sir    James    Scarlett,    contii^   was    stopped    by   the 
Court 

Lord  Tenterden  C.  J.  The  defendant  asks  us  to 
allow  him  to  make  a  profit  to  the  annoyance  of  all  his 
neighbours ;  if  not,  it  is  said  we  shall  strain  the  law 
against  him.  If  a  person  collects  together  a  crowd  of 
people  to  the  annoyance  of  his  neighbours,  that  is  a 
nuisance  for  which  he  is  answerable.  And  this  is  an 
old  principle.  Here  the  defendant  invites  persons  on 
his  own  ground  to  shoot  pigeons.  The  effect  of  that  is, 
that  idle  people  collect  near  the  spot :  they  tread  down 
the  grass  of  the  neighbouring  fields,  destroy  the  fences, 
and  create  alarm  and  disturbance.  It  is  not  found  that 
the  defendant  has  attempted  to  prevent  their  so  collect- 
ing. He  has  indeed  had  them  driven  off  his  own 
ground,  but  that  is  all.  I  cannot  say  that  the  verdict 
is  wrong. 


LiTTLEDALE  J.  It  has  been  contended  that  to  render 
the  defendant  liable,  it  must  be  his  object  to  create  a 
nuisance,  or  else  that  that  must  be  the  necessary  ai^ 
inevitable  result  of  his  act  No  doubt  it  was  not  his 
object,  but  I  do  not  agree  with  the  other  position ;  be- 
cause if  it  be  the  probable  consequence  of  his  act,  he  is 
answerable  as  if  it  were  his  actual  object.  If  the  ex- 
perience of  mankind  must  lead  any  one  to  expect  the 
result,  he  will  be  answerable  for  it 


Taunton  J.  In  Hcpwkins's  P.  C  b.  i.  c.  75.  s.  6,  7.  it 
is  laid  down  that  all  common  stages  for  rope-dancers,  and 
all  common  gaming-houses,  are  nuisances  in  the  eye  of 
the  law,  <*  not  only  because  they  are  great  temptations  to 

idle* 
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idleness,  but  because  they  are  apt  to  draw  together  J  832. 
great  numbers  of  disorderly  persons,  which  cannot  but  "~'~" 
be  very  inconvenient  to  the  neighbourhood.  Also  it  o^oue 
bath  been  holden  that  a  common  playhouse  may  be  a 
nuisance  if  it  draw  together  such  numbers  of  coaches,  or 
people,  &c.  as  prove  generally  inconvenient  to  the  places 
adjacent."    The  present  is  a  very  similar  case. 

Patteson  J.  concurred. 

Rule  refused  (a). 

Judgment  was  not  pressed  by  the  prosecutors,  the 
defendant  entering  into  recognizances  to  discontinue  the 
shooting. 

(a)  See  BeUerton'n  cue,  5  Mod,  142.    Skbm.  695. 


John  Smith  against  Compton  and  Others, 
Executors  of  Southwell  (A). 

r^OVENANT.    By  indenture  made  between  the  test-  By  indenture, 

V>  ,     ,      reciting  a 

ator,  John  Southwell^  of  the  first  part,  the  plaintiff  power  vetted  in 

Jim  Sm   to  diS- 

of  the  second,  and  T.  5.  of  the  third,   after  reciting  poteofoenaio 
certain  former  indentures  of  lease  and  release,  by  which  Uuu  c.  2>.  had 

coDtrected  to 
purchase  them, 
J*  B.  appointed  and  conveyed  them  to  the  use  of  C  Z).,  bis  heirs,  &c.  and  covenanted  that 
the  power  in  J,  B.  was  then  in  force  and  not  executed ;  and  also  that  he,  ji.  B*,  then 
had  in  himself  good  right,  title,  power,  and  authority  to  limit  and  appoint,  and  to  grant, 
bargain,  sell,  &c.  the  premises  to  the  said  uses;  and  further,  that  the  premises  should 
be  lield  and  enjoyed  to  the  said  uses,  without  the  let  or  interruption  of  ji*  B.  or  any 
claiming  under  or  in  trust  for  him ;  and  also  for  further'  assurance  by  A.  B,  and  all  so 
claiming : 

Held,  that  the  second  corenant  was  absolute,  for  good  title  against  all  persons,  and  not 
to  be  qualified  by  reference  to  the  other  covenants,  inasmuch  as  there  were  no  words,  either 
in  the  second  covenant  itself,  or  in  preceding  or  subsequent  ones,  to  connect  it  with  them. 

(b)  This  ease  was  argued  and  determined  in  Michaelmas  term,  hut  was 
.  unavoidably  omitted  in  its  proper  place. 

the 
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and  for  sooh  ^eUslesus  JSwifi^l  sl^puld  ior.^c^  iHRPOWt, 
ahd  Dv^ttng  abo  >tbi|t  ibe  piaiQtiff  b^^onti^fcted/fith 
Smdhmfl.  for  tb«  ab^c^te  pmxl^^e  of  the  said  preo^s^ 
inJGwtitfOfiley  and  ^ad^d^ur^  that  tbey  n^ight  be  Umi^ 
>  a»d  iippointed  .la  .T.  5,iapd  his  heirs  ^  certain  u^es;  it 
was  witnttMiodf  tl>at  Souikwettp  in  purtiuuice  of  the  agree- 
ment^  and  of  the  said  power,  and  of  every  other  power 
'  "vested  inr  bun,  did  limit,  declare,  direct,  and  appoint 
that  ibesaid.pin^oiises  should  remain  and  continue^  apd 
-tbataU  other  conveyances  thereof  should  enure,  to  the 
uses  after  mentioned;  and  it  was  further  witnessed^  that 
SotUhwM  in  pursuance  of  sueh  power  and  powers  did 
grant,  bargain,  sell,  dispose  of,  alien,  release)  andean- 
firm  to  T*  &  and  his  heirs  (in  his  possession  then  being 
by  a  previous  bargain  and  sale)  all  that  messuage,  tene- 
ment, &C.  (described  in  the  deed)  habendum  to  T,  &, 
his  heirs  and  assigns,  to  such  uses  as  the  plaintiff  should 
appoint;  and  in  default  of  such  appointment,  to  the  use 
of  the  plaintiff  and  his  assigns  for  his  life,  &c.  and  ulti- 
mately to  the  use  of  the  plaintiff's  heirs  and  assigns  ^r 
ever.  The  declaration,  after  stating  the  indenture  thus 
far,  set  forth  a  covenant  by  Southwell^  that  he,  SoiMwllj 
then  had  in  himself  good  right,  &c.  to  appoint^  and  to 
grant,  bargain,  and  sell,  &c.  the  premises  to  71  &  apd 
bis  heirs,  to  the  uses  before  mentioned ;  and  the  b>^each 
complained  of  was,  that  SaUhweU  at  the  time  of  exe- 
cuting the  indenture  had  not  such  right,  but  ba4  QP^J 
an  estate  for  certain  Uvea ;  ,tbat  the  liyes  aftariVi^rd^  ^- 
pired;>and  that.. on6 -£•/).»  th^r^uppq  clf^in)ii;)g  to.be 
eatitledy  and  being,  lawfully  fsntitled,  to  the  premises, 
brought  a  plea  of  formedou  in  remainder  against  the 
phunljff  for  recovery  of  the  ^aine,^  and  besir.tOipp^i^Yf^nt 

being 
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iMeif^  tf i^ckMss^j  and  to  'perfeet  his  title^  wis  oUiged       1SS2. 
to  tiMr  Ite  9^  JBH'  rD.  55(tf.«*  ftffid  iaciyr  tddier-  expenses.  

■^  Smith 

The  \ieeddedftred  'upon  was  Mt  out  on  oyer.    The       against 

CoMnoiK, 


corenanls  were  as  fdlows :  •  ^And  the  said  Mkn  SmM^ 
'ooeOj  for  himself,  his  beirs^  executors^  and  adminis^ators, 
doth  covenant,  promise,  grant,  and  agrees  to  and  with 
the  said  Jl  S^  his  heirs  and  assigns,  by  these  presents,*  in 
manner  and  ferm  following;  that  is  to  say :  *'  The  first 
covenant  was,  that  the  power  enabling  Southwell  to  ap« 
point*  was  then  in  full  force  and  unexecuted,  and  not 
suspended  or  extinguished.    The  deed  then  proceeded 
as  ft>nows :    <<  And  ako  that  the  said  JfAn  SmMweU 
'  now  hath  in  himself  good  right,  true  title,  full  power, 
'atod  lawful  and  absolute  autliority,  to  limit  and  appoint, 
and  to  grant,  bargain,  sell,  dispose  of,  release,  and  con- 
vey all  the  said  hereditaments  and   premises   hereby 
limited  and  appointed,  granted  and  released,  or  intended 
so  to  be^  with  their  appurtenances,  unto  the  said  TTumas 
Smith  and  his  heirs,  to  the  uses,  upon  the  trusts,  and  for 
the  several  ends,   intents,  and  pmrposes  hereinbefore 
mentioned,  expressed,  and  declared  of  and  concerning 
the  same,  and  according  to  the  true  intent  and  meaning 
of  these  presents.     And  further,"  that  the  premises 
"should  be  held  and  enjoyed  to  the  said  uses,  &c.  <^  with- 
'  but^  the  let,  suit,   hinderance,  &c.  claim   or  demand 
'  Irhatsoever,  of  or  by  the  said  John  Southwell,  or  of  any 
"  'j^trton  or  persons  claiming  or  to  claim  by^fromj  under ^  or 
•  iii inat  Jbr  him  :*^  and  that  free  from  all  gifts,  grants, 
"ftej'itod  other  inoambrances  made,  done,  &c.  or  know- 
'iil^y-permitted  or  suffered,  *^byth€  said  John  Southwell, 
^"cr  My  other  person  or  persons  claiming^  or  to  daim  hy^ 
fromy  through^  under ^  or  in  trust  for  him.    And  also"  that 
'''fcfther  assurances,  &€#  should  be  made  on  request  by 

SouthweUy 
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Soidka>eU^  and  all  persons  having  or  lawfully  or  equitably 
claiming,  or  who  should  have^  claim,  &c  title  to  or 
interest  in  the  premises,  by^  from^  under^  or  in  trust  for 
himy  or  by  means  of  any  use,  trust,  estate,  power,  &c  in 
the  indenture  enabling  Southwell  to  appoint ;  so  that  sudi 
assurances  should  not  contain  any  warranty  further  than 
against  the  persons  making  them.  And,  lastly,  it  was 
declared  and  agreed  between  the  parties  and  by  Souths 
wellf  that  all  persons  in  whom  any  terms  of  years  in  the 
premises  were  then  vested  should  assign  or  transfer  the 
residue  thereof,  in  trust  to  attend  the  inheritance,  &c.  at 
the  plaintiffs  request,  and  as  he  should  direct ;  and  in  the 
mean  time  stand  posisessed  in  trust  for  him  and  his  heirs, 
&c.  for  the  purposes  of  the  deed  of  appointmenL  The 
defendant  demurred  generally  to  the  declaration,  and 
the  plaintiff  joined  in  demurrer.  The  case  was  argued 
in  last  Michaelmas  term  {a). 


Fottett  in  support  of.  the  demurrer.     The  breach 
stated  does  not  apply  to  the  covenant  in  question ;  for, 
although  the  words  there  used  are  general,  and  amount 
to  a  guarantee  of  title  as  against  all  persons,  they  are 
qualified  when  read  in  connection  with  the  preceding 
covenant,  which*  is  personal  to  Southwell^  and  the  two 
following  ones,  which   are  only  for  quiet  enjoyment, 
without  the  let,  suit,  &c.  of  Southwell  and  those  daim' 
ing  under  him^  and  for  further  assurance  by  SouthweU 
and  all  persons  so  claiming;   and  if  the  covenant  de- 
clared upon  be  understood,  as  it  must  be,  with  the 
like  restriction,  it  was  not  broken  by  an  eviction  under 
title  independent    of   and    paramount  to  Soutkweffs. 
It  is  not  usual,   in  a  conveyance  like  this,   for  the 

(a)  Before  Lord  TenUrden  C.  J.y  Parker  Taunton^  and  Paiieton  Js. 
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'vendor  to  cov«nMit  against  tbe  acts  of  strangers,  nor  can       1882. 
it  have  been  the  intention  here.    There  is  no  covenant       ' 

Smitr 

ill  tbe  deed  whiob  is  not  confined  to  the  acts  of  South*  ogakut 
mell  himself  and  those  claiming  under  him,  except  the 
covenant  dedared  upon,  and  tbe  last,  which  is  in  its 
nature  limited.  Tbe  second  covenant,  if  distinct  from 
the  first  (which  is  quesdonable),  must  be  taken  as  a  sequel 
to  itj  according  to  the  mode  of  construction  adopted  in 
Brotaming  v.  Wright  (a),  where^  in  a  similar  deed,  it  was  . 
said  that  the  whole  context  must  be  looked  to.  The  fair 
meaning  of  these  two  clauses  of  the  indenture,  taken  toge«> 
ther,  Ls  that  Southwell  had  not  executed  the  power,  and 
dmt,  not  having  done  so,  he  had  full  right  to  convey  the 
premises,  as  fer  as  depended  on  him  or  any  claiming 
nnder  him.  In  Browning  v.  Wright^  Jl  W,  granted  pre- 
mises in  fee^  and  warranted  against  himself  and  his  heirs, 
and  covenanted  that  be  was,  notwithstanding  any  act  by 
him  done  to  tbe  contrary,  lawfully  seised  in  fee ;  and 
that  he  had  good  right,  &c  to  convey  in  manner  aFore* 
said  (which  was  tbe  covenant  declared  upon) ;  and  that 
the  covenantee  should  quietly  enjoy,  without  the  hater* 
niptioa  of  J»  W.  or  any  claiming  under  him ;  and  that 
JC  W.  &nd  all  claiming  under  him  should  make  further 
assurance.  Lord  Eldim  there  asked,  What  would  be 
the  use  of  any  of  the  other  covenants,  if  the  covenant 
declared  upon  were  general  ?  The  same  question  might 
be  asked  here:  to  whet  purpose  is  die  limitation  in  the 
covenants  fer  quiet  enjoyment  and  for  further  assurance, 
if  the  general  words  in  this  covenant  are  to  stand  un-> 
qualified  ?  Howell  v.  Richards  (b)  may  be  cited  on  tbe 
/Other  side^    but  is  distingubhable.     There  the  cove^ 

(«)  23.4: P.  15.  (fr)  II Easiness. 
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16S2.  DaDt  which  was  held  to  be  general  and  not  confined 
by  the  preceding  qualified  ones,  contained  an  express 
provision  against  the  let,  suit,  distorbance,  &c.  of  any 
person  or  persons  whatsoever;  and  there  was  an  ex* 
ception  as  to  chief  rent  payable  to  the  lord  of  the 
fee,  which  dearly  shewed  that  the  parties  did  not  mean 
to  confine  the  covenant  for  quiet  enjoyment  to  the  acts 
of  the  covenantors  themselves.  IPcUteson  J.  referred  to 
Hesse  v.  Stevenson  (a).]  J^rd  Abxadey  said  there^  '*  If 
it  is  plainly  and  irresistibly  to  be  inferred  that  the  party 
coold  not  have  intasded  to  use  the  words  in  the  general 
sense  which  they  import,  the  Court  will  limit  the  oper- 
ation of  the  general  words : "  and  he  added,  that  he 
had  looked  through  the  concomitant  covenants  to  see  if 
they  aflbrded  any  inference  of  an  intent  to  restrain  that 
in  question,  but  could  find  none.  That  is  not  so  here. 
In  Foord  v.  Wilson  (A)  the  assignor  of  a  term  covenanted 
that  he  had  not  done  any  act  to  incamber  the  premises, 
and  that  notwithstanding  any  such  act  the  lease  was  a 
good  lease,  and  that  the  defendant  had  a  right  to  as»gn 
the  premises  In  manner  aforesaid;  and  it  was  held  that 
the  last  clause  was  qualified  by  those  preceding.  In 
i^ind  V.  Marshall  {c)  the  assignor  of  a  lease  covenanted 
that  for  and  notwithstanding  any  act  done  by  him,  the 
lease  was  valid,  &c;  and  further,  that  the  assignee 
should  quietly  enjoy,  &c.  without  the  interruption  of  the 
assignor,  his  executors,  &c  or  any  other  person  whom- 
soever,  and  that  dischaiged  by  the  defendant,  his  heirs, 
executors,  &c.  from  all  incumbrances  made^  done^  or 
sufiered  by  them  or  either  of  them ;  and  moreover,  that 
the  assignor,  his  executors,  &c«  and  all  persons  daim- 

(p)5B.iP.565,  (6)  8  Toiim. 543L  (c)  IB. 4* ^.819. 
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ing  under  him,  should  execute  further  assurances  if  Fe-  1832. 
quired :  and  there  it  was  held  that  the  ireneral  words  in  "" 
the  covenant  for  quiet  enjoyment  were  restrained  by  those  ^«^mjf 
of  the  other  covenants.  In  Milner  v.  Horton  (a)  it  was 
covenanted,  by  an  indenture  of  sale,  that  the  parties 
therein  named  had  a  good  estate  in  fee  simple  in  the 
pnmises ;  and  had  full  and  absolute  title  to  enfeoff  and 
convey  the  same;  and  also  that  the  feoffee  should  quietly 
enjoy  without  let,  &c.  of  the  said  parties,  their  heirs,  or 
any  other  persons  claiming  under  them ;  and  that  the 
said  premises  were  and  should  be  clear  of  all  incum- 
brances done,  &c  by  the  said  parties  or  one  Sir  W.  H. 
or  any  of  his  ancestors :  and  it  was  there  held  that  the 
qualified  covenant  for  quiet  enjoyment  restrained  the 
general  ones.  Barton  v*  Fitzgerald  (A)  is  no  authority 
for  the  plaintiff.  There  the  assignor  of  a  lease  cove- 
nanted generally  that  it  was  a  good  and  subsisting  lease 
of  the  premises  assigned,  and  afterwards  covenanted  for 
quiet  enjoyment  as  against  himself  and  all  claiming 
under  him,  and  the  former  covenant  was  held  not  to  be 
restrained :  but  the  deed  began  with  a  recital,  which  was 
held  to  bear  upon  all  the  covenants,  that  the  remainder 
of  a  term  of  ten  years  granted  by  the  said  lease  was  vested 
in  the  assignor;  which  residue  of  the  term  he  professed 
to  make  over  by  the  assignment.  And  it  is  observed  in 
Sugden  on  Vendors  and  Purchasers^  p.  588.  (8th  ed.)  that 
this  case  turned  on  very  particular  circumstances,  but  for 
which,  it  should  seem,  the  special  covenant  would  have 
restrained  the  general  one.  In  Gainfford  v.  Griffith  {e\ 
where  a  general  covenant  was  held  not  to  be  qualified 
by  a  subsequent  special  one,  the  first  was  for  an  in- 

(«)  ATCZtf.  647.  (6)  ISEaU^SSO.  (e)  I  Sound.  51.  58 g. 

O  2  defeasible 


CoMiToar*. 


I9C  CASES  IN  HILARY  TERM 

18S2*  defeasitik  tide,  and  was  a  separate  and  distinct  covenant; 
the  second  was  for  quiet  enjoyment  notwithstanding  the 

ngpmH  assignor's  own  acts.  ^'  The  nature  of  the  assurance,'*^ 
as  Lord  Eldan  says  in  Brooming  v.  Wright  (a)^  ^  shews 
it  to  have  been  the  intent  of  the  parties  that  the  words 
of  the  last  covenant  should  not  attach  upon  the  first*^ 
And  the  rule,  that  a  covenant  must  be  explained  ao« 
cording  to  the  intention  of  the  parties,  as  collected  from 
the  whole  deed,  is  consistent  with  the  old  dedsions^ 
most  of  which  are  touched  upon»  with  reference  to  that 
point,  in  the  case  last  cited« 

Plait  contr^.  The  covenant  declared  i^)on  is  general 
and  not  to.  be  controlled  by  the  others.  From  the  na- 
ture of  the  conveyance,  it  is  evident  that  the  parties 
meant  this  covenant  to  have  an  unlimited  e&ct;  for  the 
recital  states  that  Smith  has  agreed  with  Southwdl  for 
the  absolute  purchase  of  the  premises,  and  of  the  free- 
hold and  inheritance  thereof  in  fee  simple ;  that  is  whal 
Southwell  professes  to  convey^  and  the  covenant,  inters 
preted  generally,  is  consistent  with  such  intention*  The 
next,  which  is  said  to  control  it,  is  completely  di^oined 
firom  it  by  the  words  '*  and  further.'*  In  Broamh^  v« 
Wright  (a),  the  words  *^  for  and  notwithstanding  any 
thing  by  him  done  to  the  contrary,"  at  the  beginning  of 
the  first  covenant,  were  considered  as  carried  on  to  the 
subsequent  one,  and  they  evidently  controlled  the  whole 
subject-matter  of  the  assumed  obligation  in  both.  So 
in  Foord  v.  Wilson  (A),  the  qualifying  terms  in  the  first 
covenant  clearly  overran  the  whole  contract :  the  words 
^  in  manner  aforesaid "  in  the  last  clause,  gave  the 

(«)  S  B.  4-  p.  \Z.  (k)  8  TamU.  543. 
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whole  the  efie<;t  of  t>ne  covenant  But  in  HtmeU  v.  1832. 
Bickards  (a),  the  words  "  for  and  notmthstanding  any  """"^ 
act,"  &C.  done  by  the  releasors,  were  held  not  to  control  j^mtf 
ft  sttbseqaeHt  general  covenant,  such  construction  ap- 
pearing, upon  a  view  of  the  whole  context,  not  to  be 
applicable.  Barton  v.  Fitii^erald^b)^  where  a  general 
covenant  preceded  and  followed  by  special  ones,  but 
distinct  from  them,  was  held  not  to  be  restrained,  is  a 
case  almost  in  point  for  the  plaintiff*  In  Ntnd  v.  Mar^ 
•shall  {c)i  the  very  covenant  declared  upon  as  a  general 
one,  contained  words  of  a  qualifying  effect  Gainsford 
V.  Griffith  {i)  is  in  the  plaintiff  ^s  favour ;  and  yet  much 
of  the  argument  for  the  defendants  in  the  present  case^ 
if  well  founded,  Would  have  been  applicable  therew 
Hesse  v.  Stevenson  (e)  is  ako  an  authority  on  the  same 
side;  and  yet  there  the  general  covenant  formed  almost 
t)ne  context  with  Ae  restricted  one.  Milner  v.  Horton  {g) 
is  a  case  by  itself;  and  was  decided  evidendy  against  the 
intention  of  the  parties  to  the  conveyance.  At  all 
events  it  is  not  conclusive.  Each  case  must  be  decided 
by  its  own  circumstances,  the  words  of  the  particular 
deed,  and  die  intention  of  the  parties  as  evinced  by  the 
whole  of  it  Here,  if  the  covenant  for  title  and  powei^ 
to  convey  is  to  bs  limited  in  construction,  nothing  is 
gained  by  it  to  the  covenantee :  the  others  are  sufficient 
without  it  The  proper  rule  is  that,  in  the  first  instance^ 
each  covenant  should  be  taken  by  itself,  looking  indeed 
to  the  whole  context  of  the  deed  for  explanadon,  where 
there  are  covenants  which,  if  unqualified,  cannot  co-exist^ 
but  not  resorting  to  a  restrictive  clause  to  limit  the  effect 

(a)  UEMt.SSZ.  (6)  ISEoii^SSO. 

(c)  IB,^B.Z\9,  {d)  lSaund.5l.SBg. 

^)  5M.4;  P.  565.  (g)  M'CkL  647. 
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18S8.       of  a  general  one,  where  each  may  have  a  separate  oper- 
-^ ation.     In  Belcher  v.  Sikes  la)  there  was  a  covenant  that 

Smith  .  ^   '      .  «       t 

agiami  for  and  notwithstanding  any  thing  done  by  J.  A»  the 
plaintiff  might  and  should  receive  certain  monies  without 
let,  &c.  of  cT*.  B.  or  his  executors ;  the  breach  assigned  was, 
that  the  executor  of  Jl  B.  prevented  the  plaintiff  from 
receiving,  and  it  was  held,  with  reference  to  the  ap- 
parent sense  and  general  intention  of  the  covenant,  that 
the  more  restrictive  words  '^  notwithstanding  any  thing 
done  by  J* B**  must  be  rejected  as  insensible,  and  the 
larger  clause  ^^  without  let  of  cTl  B.  or  his  executors^*  must 
prevail ;  and  that  though  both  were  in  the  same  cove- 
nant. [Lord  Tenterden  C  J.  Except  Milner  v.  jFfor- 
tofi  (5),  there  is  no  case  in  which  a  qualified  covenant 
has  been  held  to  restrain  a  general  one,  where  the 
covenants  have  not  been  connected  with  each  other, 
either  by  preceding  words,  as  in  Browning  v.  Wright  (c), 
or  by  intervening  or  subsequent  ones.  Parke  J.  The 
whole  context  of  a  deed  may  be  looked  to,  to  reconcile 
any  inconsistency  between  one  covenant  and  another; 
but  an  absolute  covenant  for  title  is  not  inconsistent 
with  a  limited  one  for  quiet  enjoyment.  Taunton  J. 
The  covenant  that  Southwell  had  not  executed  the  power 
must,  from  its  nature,  have  been  personal  to  him,  what- 
ever had  been  intended  by  the  rest.] 

Follett  in  reply.  The  covenant  in  question  is  un- 
doubtedly absolute  in  itself,  if  it  is  to  be  taken  se- 
parately ;  but  it  is  analogous  to  that  in  Browning  v. 
JVrighty  which  was  held  to  be  qualified  by  the  rest  of  the 
deed ;  and  in  Milner  v.  Horion  (6)  the  covenant  for  seisin 

(o)  8  p.  4  C.  185.  (6)  M^Cld.  647.  (c)  2B,iP.  15. 
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was  no  less  absolute.     That  case  must  be  over-ruled  in       1832. 
order  to  decide  this  for  the  plaintiff.     [Lord  Tenter-       ' 

__  Sxim 

den  C.  J.  I  think  you  are  right]  The  order  in  which  agahui 
the  covenants  may  have  followed  each  other  in  any  of 
these  cases  is,  of  itself,  unimportant,  1  Wms.  Sound.  60  a., 
n.  (1.)  to  Gainsfordy.  Griffiths  and  in  note  (t)  to  the 
same  case,  in  the  last  edition  (p.  60.),  it  is  said,  that  co- 
venants are  to  be  construed  as  independent  or  restrictive 
of  each  other,  according  to  the  apparent  intention  of  the 
parues,  upon  an  attentive  consideration  of  the  whole 
deed :  '*  every  case,  therefore^  must  depend  upon  the 
particular  words  used  in  the  instrument  before  the 
Court;  and  the  distinctions  will  be  found  to  be  very  nice 
and  diflScult." 

Cur.  adv.  vuU. 

In  the  same  term  the  judgment  of  the  Court  was  de- 
livered by  Lord  Tenterden  C.  J.,  who,  after  stating  the 
covenant  declared  upon,  and  the  breach,  proceeded  as 
follows:  — 

Tie  question  raised  on  the  demurrer  was,  whether 
this  covenant  was  absolute,  or  limited  to  the  acts  of  per- 
sons claiming  under  John  Southwell.  All  the  leading 
authorities  upon  the  point  were  cited  in  argument,  and 
it  is  unnecessary  now  to  comment  on  them  at  length. 
Browning  v.  Wright  {a)  was  much  relied  upon  on  behalf 
of  the  defendants.  The  covenant  there,  if  taken  by 
itself  was  general,  and  it  was  held  to  be  qualified  by  the 
preceding  and  subsequent  ones ;  but  there  the  first  and 
second  covenants  were  connected  together  by  the  words 
*<  for  and  notwithstanding  any  thing  by  him  done  to  the 

•^  (o)  2B.iP.\5. 
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1882.       contraryi"  whidi  extended  to  both. '  And,  looking  at  all 
'Z  the  cases  which  were  cited  for  the  deFendants,  there  is 

Smith 

A«atfur       only  one,  MUner  v.  Horton  (a\  where  a  general  covenant 

COMPTOK* 

has  been  held  to  be  qualified  in  the  manner  here  con- 
tended fi>r,  unless  there  appeared  something  to  connect 
'  it  with  a  restrictive  covenant,  or  unless  there  were  words 
in  the  covenant  itself  amounting  to  a  qualification.     It 
is  said,  that  an  absolute  covenant  for  title  is  inconsistent 
with  a  qualified  one  for  quiet  enjoyment.     I  am  not  sure 
that  that  is  so  generally ;  but  this,  at  any  rate,  is  an  in- 
strument of  a  particular  nature.     It  begins  by  a  state- 
ment of  the  specific  power  vested  in  Southwell  for  the 
disposal  of  the  premises,  which  is  followed  by  a  covenant 
that  the  power  has  not  been  executed,  and  by  other  spe- 
cial covenants,  which,  in  a  deed  so  stating  the  vendor's  title 
may,  not  inconsistently,  be  introduced  at  the  same  time 
that  the  vendor  covenants  generally  for  right  and  power 
to  convey.     As  I  have  said,  there  is,  with  one  exception, 
no  case  mentioned  where  a  general  covenant  has  been 
held  to  be  qualified  by  others,  unless  in  some  way  ^n- 
nected  with  them.     We  have  considered  Mihier  v.  Hot" 
ton  {a)  again  since  the  argument,  and  we  cannot  feel 
ourselves  bound  by  its  authority:   we  are,  therefore^ 
under  the  necessity  of  coming  to  this  conclusion,  that 
the  covenant  declared  upon,  being  unqualified  in  itself 
and  unconnected  with  any  words  in  the  qualified  cove- 
nants, must,  in  a  court  of  law,  be  regarded  as  an  absolute 
Covenant  for  title. 

Judgment  for  the  plaintifil 

(a)  JiPCleL  647. 
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The  King  against  The  Inhabitants  of       fi^ednesuay, 

Middlesex. 

TNDICTMENT  charging  the  defendants  with   the  To  an  indict, 
non-repair  of  a  common  and  public  foot  bridge  com-  the  inh^unts 
jnonly  called  Bow  Foot  Bridge.    Plea,  that  the.  bridge  te^^^^ 
was  parcel  of  a  certain  common  and  public  carriage  Sh^^^TwSed*** 
bridire  which  one  Georse  Pur/as^  by  reason  of  his  tenure  ***f*  i*  ^"^  P"*^ 

®      ^  ^  '     ^  eel  of  a  carriage 

of  certain  lands  in  West  Ham  in  Essex^  was   bound  to  bridge,  which 

ji.JS.  was 

repair.     Replication,  admitting  the  liability  of  Purkis  to  bound  to  repair 

ratione  tenurat* 

repair  the  carriage  bridge,  but  denying  that  the  foot  Replication 

■    •J  ir»-^i-         'J  ji_i'i_«j        admitted  the 

bridge  was  parcel  of  the  said  common  and  public  bridge  liability  of 
which  said  G.  P.  ought  to  repair  in  manner  and  form  as  ^^  ^J^^St' 
in  the  plea  alleged;  whereupon  issue  was  joined.     At  j"*^S'^atthe 
the  trial  before  Lord  Tenterden  C.  J.  at  the  Middlesex  ^«>*  ^p^p  ^^ 

parcel  of  the 

sittings  after  Hilary  term  1831,  a  verdict  was  taken  for  same;  where- 
upon issue  was 
the  crown,  subject  to  the  opinion  of  this  Court  on  the  joined.    The 

^  ,.       .  eridencewas, 

following  case :  -  t^"^^^ 

Between  the  years  1100  and  1119,  Matilda,  Queen  uon^i'n^e 
of  Henry  the  First,  caused  to  be  built  across  the  river  been^bmit***** 
JLea  two  carriage  bridges,  one  at  Stratford  Bow,  called  *^?2A*^^' . 
Bow  Bridge,  being  the  carriage  bridge  mentioned  in  the  ••'^  ^^^ 
pleadings,  and  the  other  towards  Essexj  called  Channel  dained  for  the 

repairs  of  the 

or  Channelsea  Bridge,  and  a  causeway  between  the  two  same,  and  the 
bridges,  and  ordained  for  the  maintenance  and  repairs  those  lands  (of 
of  the  said  bridge  and  causeway,  certain  lands  in  WeU  m«ition«^obe 
Ham,  which  were  afterwards  held  by  the  abbot  ofStrat-  ^^;^ 

always  repaired 
the  bridge  so  built. 
In  1736  the  trustees  of  a  turnpike  road,  with  the  consent  of  a  certain  number  of  the  pit>« 
prietors  of  the  abbey  lands,  constructed  a  wooden  foot  bridge  along  the  outside  of  the  parapet 
of  the  carriage  bridge,  parUy  connected  with  it  by  brick  work  and  iron  pins,  and  partly  rest- 
ing on  the  stone  work  of  the  bridge : 

Held,  that  this  (being  the  foot  bridge  mentioned  in  the  indictment)  was  not  parcel  of 
the  carriage  bridge  which  J,  B,  was  bound  by  tenure  to  repair ;  and,  consequently,  that 
the  coantgr  was  lii3t>le  to  repair  the  foot  bridge* 

ford 
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Jbrd  Langthom  Abbey^  and  are  now  called  the  Stratfbrd 
Langihom  Abbey  Lands,  (a)  The  proprietors  of  these 
lands  are  still  liable  to  repair  the  two  carriage  bridges 
and  the  causeway,  and  the  lands  mentioned  in  the  plead- 
ings to  be  held  by  the  said  G.  Purkis  are  part  of  the 
said  abbey  lands.  There  has  immemorially  been  on  the 
north  side  of  the  public  carriage  way,  between  the  two 
bridges,  a  public  footpath,  which  runs  to  the  extent  of 
100  yards  beyond  each  of  the  bridges.  It  is  raised 
above  the  level  of  the  carriage  way,  and  is  kept  up  in 
certain  parts  by  a  wharfing  at  the  side ;  and  it  is  repair- 
able, as  well  as  the  carriage  way,  by  the  owners  of  the 
abbey  lands.  In  the  8  6.  1.  an  act  was  passed  for 
repairing  the  highways  from  Whitechapel  to  Bow  Bridge 
and  Stratfordj  &&,  and  the  trustees  under  that  act  were 
empowered  to  make  causeways,  drains,  &c.  and  to  widen 
the  said  highways  by  taking  in  adjacent  grounds;  to 
make  arches  of  brick^  timber^  and  stone  upon  such 
grounds,  &c.,  and  to  maintain  by  the  tolls  any  nerso 
bridges,  drains,  or  sewers  to  be  erected  by  them  in  pur- 
suance of  the  act  By  a  clause  of  the  same  act,  reciting 
that  all  the  road  and  causeway  lying  between  the  said 
two  bridges  ought  to  be  repaired  by  the  proprietors  of 
the  abbey  lands,  and  that  the  said  proprietors  were 
desirous  of  coming  to  a  yearly  contribution  for  such 
repairs,  the  proprietors  were  charged  with  the  yearly 
payment  of  150/.  for  such  repairs  during  the  con- 
tinuance of  the  act  The  powers  of  that  act  were  con- 
tinued by  four  subsequent  acts  until  1823,  and  then 
ceased  upon  the  passing  of  the  4*  6. 4.  c.  106.,  by  which 
the  above-mentioned  highways  have  ever  since  been 
regulated. 

(a)  See  the  history  of  these  bridges,  and  of  the  obligation  to  repair 
theflDy  in  Rat  ▼.  Th€  InhabUanU  ofXentt  2M.iS*  520.  note  (a). 

On 
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On  the  25th  of  March  1736  the  carriage  bridge  at 
Baw^  repairable  by  the  owners  of  the  abbey  lands,  con- 
sisted of  three  stone  arches  thrown  over  the  Lea^  having 
the  western  abutment  on  the  Middlesex  and  the  eastern 
abutment  on  the  Essex  side  of  the  river^  and  protected 
by  a  stone  wall  or  parapet  raised  on  the  north  and 
MNith  sides  respectively  of  the  carriage  way  over  it.  At 
a  general  meeting  of  the  trustees  held  on  the  las^ 
mentioned  day,  it  was  resolved  that  a  foot  bridge  should 
be  made  on  the  north  side  of  Bam  Bridge  at  the  charge 
of  the  trust,  and  in  pursuance  of  that  resolution,  and 
with  leave  in  writing  first  obtained  from  a  certain 
number  of  the  proprietors  of  the  abbey  lands  (who 
were  deemed  by  the  trustees  for  the  time  being  to  be  a 
sufficient  number  for  that  purpose),  in  the  same  year 
17S6,  a  wooden  foot  bridge  or  pathway  (the  subject  of  the 
present  indictment)  was  constructed,  and  foot  passengers 
were  thereby  enabled  to  pass  with  more  safety  and  conve- 
nience from  the  footpath  at  ode  end  of  the  old  carriage 
bridge  to  the  footpath  at  the  other,  the  wooden  structure 
bemg  placed  on  the  north  side  of  the  northern  wall 
or  parapet  of  the  bridge  in  continuation  of  the  line  of 
the  old  causeway  or  footpath  on  the  east  side.  It  is 
of  the  same  length  as  the  parapet  wall,  and  is  supported 
,by  brick  work  at  the  Middlesex  end  up  to  the  first  pier 
of  die  carriage  bridge,  which  brick  work  is  built  into 
the  abutment  of  the  old  bridge.  The  remaining  portion 
of  the  wooden  structure  rests  on  a  ledge  or  projecting 
part  of  the  stone  work  of  the  old  carriage  bridge,  and 
is  further  supported  by  struts  or  beams  resting  upon  the 
cutwaters  or  angular  projections  of  the  old  bridge,  and 
by  fir  bearers  let  into  the  facing  of  the  same,  the  whole 
frame  of  the  wooden  structure  being  braced  to  the 
carriage  bridge  by  iron  pins  passing  through  the  stone 

work 
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1882.       work  and  ri vetted   on  the  southern  side  of  the  old 

"       bridfi^e.     No  part  of  the  wooden   structure  has  ever 

againa       been  repaired  by  the  inhabitants  of  Middlesexy  but  undl 

The  Inhabit-  .  .       .       i  i  .1  n    1  n 

ants  of  1823  It  was  maintained  and  repaired  out  of  the  tolls 
collected  by  the  trustees  of  the  highway,  who,  in  1800} 
rebuilt  it;  and  until  January  1824,  when  it  fell  into  decay, 
as  averred  in  the  indictment,  it  was  constantly  used  by^ 
and  afforded  great  accommodation  to,  the  public  The 
fir  bearers  were  first  let  into  the  facing  of  the  carriage 
bridge  in  1 800,  and  the  iron  pins  were  first  used  for  the 
purpose  above  mentioned  in  the  year  1818.  The  stone 
carriage  bridge  from  the  time  of  its  erection  has  been 
repaired  by  the  owners  for  the  time  being  of  the  abbey 
lahds.  The  question  for  the  opinion  of  this  Court  was, 
Whether  the  county  of  Middlesex  is  liable  to  repair  so 
much  of  the  said  wooden  structure  as  lies  in  that  county. 
If  the  Court  were  of  that  opinion  the  verdict  was  to  standi 
otherwise  a  verdict  to  be  entered  for  the  defendants. 

Piatt  for  the  prosecution.  The  county  at  large  is 
prima  facie  liable  to  the  repair  of  all  public  bridges 
within  its  limits ;  even  newly-erected  ones,  if  they  be 
of  public  utility ;  and,  therefore,  if  a  private  person,  or 
the  trustees  of  a  turnpike  road  build  a  bridge  which 
is  useful  to  the  public,  the  county  becomes  bound  to 
maintain  it.  The  King  v.  The  Inhabitants  of  the  West 
Riding  of  Yorkshire  (a),  and  Same  v.  Same  (J).  The  foot 
bridge  here  is  of  public  utility.  It  lies,  therefore,  upon 
the  inhabitants  of  the  county  in  this  case  to  shew  that 
some  other  persons  are  bound  to  the  repair.  They  have 
only  shewn  that  the  owners  of  the  abbey  lands  are  bound 
ratipne  tenurce  to  repair  the  carriage  bridge*    The  fact 

(a)  2  Sir  W.  BiadtO.  685.  (6)  2  Eatt,  542. 

of 
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of  their  having  repaired  the  causeway  between  the  two       1832. 
bridges  does  not  prove  any  obligation  on  their  part       "Jj 
as  to  the  foot-bridge,  that  being  no  part  of  the  carriage       against 

The  Inhabiu 

bridge  which  the  owners  of  the  abbey  lands  have  been        auts  of 
used  to  repair,  though  supported  by  it.    It  did  not       "*'*^^'^ 
exist  till  1736,  when  it  was  built  by  the  trustees  under  a 
turnpike  act*      In   The  King  v.   The  Wesi  Biding  qf 
Yorkshire  (a),  to  an  indictment  for  not  repairing  a  pub*" 
lie  carriage  bridge,  the  plea  alleged,  that  certain  town* 
ships  had  immemorially  used  to  i*epair  the  said  bridge. 
The  evidence  was,  that  the  townships  had  enlarged  the 
bridge  to  a  carriage  bridge,  which  they  had  before  been 
bound  to  repair  as  a  foot  bridge ;  and  this  was  held  not 
to  support  the  plea,  because  it  shewed  that  the  townships 
could  not  have  been  immemorially  bound  to  repair  the 
$aid  bridge^  that  is,  the  carriage  bridge.     So,  here,  the 
evidence  shews  that  the  foot  bridge  is  not  parcel  of  that 
bridge  which  Purkisj  and  those  whose  estate  he  had, 
were  immemorially  bound  to  repair  by  reason  of  the  tenure 
of  their  lands;  for  it  was  built  in  1736.     The  dictum  of 
Lord  Kenyon  in  The  King  v.  The  Inhabitants  (f  Cumber^ 
^ani  (i),  implying  that  those  who  are  bound  to  repair^ 
are  also  bound  to  mden  a  bridge  if  the  public  conve- 
nience require  it,  was  expressly  overruled  by  this  Court 
in  The  King  v.  J^e  Inhabitants  qf  Devon  (c).    The  al-^ 
leged  fact  of  the  owners  of  the  abbey  lands  having  per- 
mitted the  erection  of  the  foot  bridge  on  the  arches  or 
abutments  of  the  carriage  bridge,  does  not  shew  that 
they  thereby  became  liable  to  maintain  the  foot  bridge. 
On  the  contrary,  by  the  common  law,  if  a  private  per- 
son^ without  any  obligation  to  do  so,  builds  a  new  bridge, 
and  the  public  afterwards  use  it,  the  county  must  con- 

(a)  9 Eati, 9S8. no^         (p)  6r.JB.I94r  (p)  4JB,ta€70. 

tinuo 
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the  plea  is,  that  the  bridge  mentioned  io  tlie«uliill*eBl''- 
was  parcel  of  a  carriage  bridge,  whicb'  oiePtMiayhf  ■ 
reason  of  his  tenure  of  cert&in  lands  was  botmd  to  ' 
repair.    The  issue  is,  whether  the  foot  bridge  Sndi^ed 
be  parcel   of  that  carriage  bridge  whidi  Aintn  me    ' 
bound  to  repair.     The  question  substantially  ia,  whe- 
ther Purkis  be  bound  to  repair  the  foot  bridge.     HbIt, 
it  is  well  established,  that  the  inhabitants  of  a  connly, 
though  bound  to  repair  a  bridge,   are   not  boimd  to 
widen  it.     Assuming  that  to  be  the  law,  and  the  old    ' 
bridge  io  this  case  to  have  been  widmed,  would  die    ' 
owners  of  these  abbey  lands  be  bound  to  repair  the 
whole  bridge  so  widened  ?    The  King  t.  71h  JtAM-    • 
lants  ^  the  West  Biding  of  Y<»-kshire  {a\  is  au  upnss 
authority  to  shew  they  would  not     There,  the. in- 
habitants of  the  Riding  were  indicted  for  not  icpaii^ 
ing  a  public  carnage  bridge  which  they  were  bound 
to  repair.     The  plea  was,  that  certain  townships  bad 
tmmemorially  repaired,  and  had  been  accnsfomed  and   ' 
of  right  ought  to  repair  the  said  bridge.     It  appe««d 
at  the  trial,  that  there  had  been  a  foot  bridge  till  the 
year  1745,  when  it  was  enlarged  to  a  horx  farii^pbjt' 
the  townships,  and  in   1755  to  a  carriage  bridge  at 
their  expense,  and  it  was  held  that  the  evidence  didvot 
support  the  allegation  in  the  plea  that.the  limnAipihail 
been  iramemorially  bound  to  repair  (he  taid  bcid|;e,'tBC 
merely  proved  that  they  bad  been  immaBanally  Aooad 
to  repur  the  foot  bridge.    BtdUr  i.  thcfe  taic^  ^-3>c- 
indictmait  states  it  to  be  a  carriage  bridge  and  thU  d»- 
fondanls  in  their  plea  admit  it  to  be  a  carriage  Jbriitp^ 
bot  they  allege  that  other  persons  are  bound  bjipaB>. 
scription  to  repair  it     Now  there  is  no  evidence  what- 

W  S£uf,3.;3,»«e. 
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ever  which  tends  to  support  that :  on  the  contrary,  it  is       1832. 
shewn  that  this  never  was  a  carriage  bridge  till  within     ,^ 
these  few  years,  but  was  a  foot  bridfi:e,  which  was  kept       ogamti 
in  repair  by  the  townships.    Where  a  party  is  bound        ante  of 
to  repair  a  foot  bridge,  he  shall  not  discharge  himself 
by  turning  it  into  a  horse  or  carriage  bridge ;  but  still 
he  shall  only  be  bound  to  repair  it  as  a  foot  bridge;  that 
b  pro  Tatar     Now  apply  that  doctrine  to  the  present 
case.     Here  the  owners  of  the  abbey  lands  being  im- 
memorially  bound  to  repair  the  ancient  carriage  bridge, 
cannot  release  themselves  from  that  obligation  by  reason 
of  the  fixH  bridge  having  been  added ;  they  remain  liable 
to  the  burden  of  repairing  the  carriage  bridge ;  but  the 
county  is  lialble  at  common  law  to  repair  the  foot 
bridge^  which  is  useful  to  the  public.     That  case  is 
quite  decisive  of  the  present.     The  issue  must  be  con- 
sidered as  having  been  found  against  the  defendants : 
and,  consequently,  they  are  liable  to  repair  this  foot 
iMridge,  and  the  owner  of  the  abbey  lands  the  ancient 
bridge. 


LiTn<Ej>ALE  J.  I  am  of  the  same  opinion.  The 
is.  Whether  that  part  of  the  bridge  which  was 
in  1736,  is  part  and  parcel  of  the  public  carriage 
bridge  wbicb  Purkis  was  bound  to  repair  by  reason  of 
?  I  think  the  foot  bridge,  which  was  erected  in 
rely  modern  times,  cannot  be  considered  as 
parcel  of  the  old  carriage  bridge,  repair* 
able  by  the  owners  of  the  abbey  lands,  but  was  a  distinct 
stnietnre;  and  therefore  that  the  verdict  must  stand  for 
Ilia  crown. 

Tauvtoit  J.     This  case  b  abundantly  clear  on  prin- 

dpla  and  aothority.     The  issue  is,  whether  Purkis  be 

Vol.  hi.  P  bound 
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i834*  boand  to  repair  the  bridge  described  in  the  indictment.' 
The  all^ation  in  tlie  plea,  that  he  is  *boand  to  repair 
ratione  tenurae,   implies  an  obligation  from  time  im- 
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aau  of  memorUy  and  tba  defendants,  tberefere^  '^wf  le  teond  tb 
prove  such  obligation  by  evidence  of  repairs  done  im- 
memorially  by  the  owners  of  the  abbey  lands.  Now  the 
'  foot  bridge  indicted  was  boilt  in  1796^;  there  icobliit  tio^ 
therefore,  be  an  immemorial  obligation  to  repair  1^  la 
Bex  T.  The  West  Riding  of  YorkAire  {a\  certain  i&irvh 
ships  had  immemorially  used  to  repair  a  poblie^  fodt 
bridge;  and  it  was  there  held,  that  the  towtiship^ 
haTing  enlarged  that  which  had  been  a  foot  bridge'  tb 
a  carriage  bridge^  were  liable  to  repair  it  to  tiie  ottefi^ 
not  of  the  carriage  way  but  of  the  foot  way  <inl|^.  Thttt 
case  is  the  converse  of  this.  It  is  cleariy  eistablish^d 
that  the  county  is  not  bound  to  widen  k  bridge^  ii 
fortiori  a  party  bound  to  repair  by  prescription  is  not 
obliged  to  repair  a  foot  bridge  annexed  to  a  baitmgi 
bridge,  as  this  was,  within  legal  memory^  I  am  there^ 
fore  of  opinion  that  upon  the  isstfe  h^i^  faS9id,'^tibi' 
Terdict  must  be  for  the  crown.  '     ''  ^>^  i'^^'^ 

Pattbson  J.  The  question  is,  wbetAier  r^fbd^  foJM' 
brii^  be  part  of  the  carriage  brid^  wbidH'/^Mbi^^t^ 
reason  of  the  tenure  of  bis  latldti^  was^  ioMM^Hi^ 
bouBd  to  repair  ?  Now  if  this  addhg  cf  A^  Mk^OM^ 
be  considered  a  widenii^  of  the  <M  4^f^^  %ift:^<^ 
potting  the  case  in  the  most  liivomtMe'idittb^Br'tty 
defendants,  still,  aceording  to  Jbsr  v.  Beootiy  'iPMS^^iA' 
nee  boimd  to  make  such  widening,  or  k>if^4ir^ih^W# 
part  when  it  was  made.  v  9    •  -^^  v.^ 

Judgment  for  the  oroiitn. 
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and  Another.  '  '..    "^ '' 


/COVENANT  by  the  plaintiffs  as  devisees  of  Jcim  Coveiumtfor 

V->  /  rent.    Plea, 

Mannimg^  against  the  defendants  as  lessees,  foe  one  that  before  the 
year's  rent  reserved  by  a  lease  dated  Ist  of  Sepiemb€r  due,  the  de- 
l&l^  wbkh  became  due  on  the  29th  oi September  l^WK  t^^le^^A 
Fleflt  that  before  the  arrears  of  rent  became  due,  tb6  tereiu^n^^'e 
defendants,  by  indenture  dated  the  30th  of  September  ^^^  ^ 
J(829t  asakroed  all  their  interest  in  the  demised  prambet  ^-^  object  to 

the  payment  of 

|p.<>ne  W..P»  Barnard^  subject  to  the  payment  of  imit  ^e rent, and 

m         c  ft  .1.11  peiformance  of 

(uidLpertorflianGe  oi  the  covenants  contained  in  the  abov«  the  covenants 
leasej  imd  the  said  fV^P^  B.  did,  by  the  assignment,  tbeiea&e;  and 
coyenanit  i^idb  the  defendants  to  pay  the  rent  during  the  l^i^gnment,^^ 
tenii,i.an4  parfprm  the  covenants  contained  in  the  leaae^  m^thTrent**' 
Ar^yrmcpm  that  the  defendants  delivered  the  lease  te  "^^  perform 

r  -T-     T-rr,  ^^  corenaota 

i^Omy  (endthn^ be  accepted  tlie same,  and  entered onthe  <»°tained in 

^     '     \  '  '    ,       '  the  lease,  that 

premises  by  virtue  of  the  assignment*    The  plea. 'then  the  defendants 

delivered  the 

Stated,  that  fV.  P.  B.  being  a  trader,  and  indebted  to  lease  to  him, 
fji^  X4if,  lOm  4he  I6th  of  (ktobet  1829  became  btink-  ^pted^ 
^1^^  Wdi  Oil  the  K»k  of  December  ia29  a  ^omroiAioA  ^^Ju»t  the 
^H^MWK^  W«!>  Wider  which  he  waadnly  a<yudged  a  ^rtu^fSe 
l^anhrPM^t  thfut^be  Mnsars.  df  rent  became  d»&  after  ibk  »M«g^n»«nt: 

~  -x*'^    •^^  the  plea  then 

^l|l^,$he€W)ini$fiio9,  aikd  that  after  W^P^B.  beoami  stated,  Uiat^. 

B.  became 
SHP^IffR^i^^WW.On  ihe^^lst  of  t^h240r>i  \^Q^  Lej^S^  tbf  bankrupt,  and 

g){%JSif^,qf  ^his  e^ate  an4<e£feot$)'declioidd.theleli«esi  of  of  rent  accrued 
Vl^{ph.i|F^.^f  jB.  bad  pq|ia?y  a^d,tUer^upi>n»..wliAin.'f^^  ofthec^m^ 

misMon:  that 
«1m  awguec  of  his  estate  declined  the  lease,  and  <baf 'tlA«  barflArtfpC  %»Aiiin  fourteen  days 
after  notice  oftha^  f»ct,  delivered  up  such  lease  to  the  plaintiffs,  devisees  of  the  reversiocs: 
*  ^^CI4)^'u^ii  dkiAi^rer,  that  the  plea  was  bad,  inasmuch  as  the  statute  6  6. 4^  r.  16.  i.  75. 
did  noc  pot  an  end  to  the  lease*  hut  merely  discharged  the  bankrupt  from  any  subacquent 
psyment  of  the  rent  or  obiervanc«  of  the  coveI^wlts. 

P  2  teen 
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J.8i(2.        teen  days  after  such  notice,  he  fV.  P.  6.  delivered  up 

'  It 

such  lease  to  the  plaintifTs.  Replication,  that  the  plain- 
tiffs  did  not  accept  the  lease,  or  in  anywise  agree  to  or 
accept  a  surrender  of  the  same,  nor  had  they  at  any 
time  discharged  the  defendants  from  the  covenants 
therein  contained,  &c.     Demurrer  and  joinder. 

Hoggins  in  support  of  the  demurrer.  If  the  plea  can 
be  sustained,  the  replication  is  bad,  and  the  question  is, 
whether  there  has  been  a  surrender  of  the  term  by 
operation  of  law ;  for  if  that  sufficiently  appears  on  the 
plen,  the  acceptance  of  the  surrender  by  the  lessor  is 
wholly  immaterial.  The  6  G.  4.  c.  16.  s.  75.  enacts, 
^^  that  any  bankrupt  entitled  to  any  lease,  if  the  assignees 
accept  the  same,  shall  not  be  liable  to  any  rent  accruing 
after  the  date  of  the  commission,  or  to  be  sued  in  re- 
spect of  any  subsequent  non-performance  of  the  cove- 
nants therein  contained ;  and  if  the  assignees  decline  the 
same,  shall  not  be  liable  as  aforesaid,  in  case  he  deliver 
up  such  lease  to  the  lessor  within  fourteen  days  after  he 
shall  have  had  notice  that  the  assignees  shall  have  de- 
clined  as  aforesaid."  The  object  of  the  legislature 
undoubtedly  was  to  discharge  the  bankrupt  at  all  eventk. 
Therefore,  in  Doe  d.  Cheere  v.  Smith  (a),  where  a  lessee 
covenanted  not  to  assign,  and  became  bankrupt,  and  Tiis 
assignees  took  to  the  lease,  it  was  held  that  his  covenant 
was  absolutely  discharged  by  the  49  G.  3.  c.  1^1.  5.  f^., 
and,  consequently,  that  if  he  came  in  again  as  assignee 
of  his  assignees,  he  should  not  be  charged  \i\\X\  that 
covenant.  Now  here,  if  the  delivering  up  of  the  tease 
does  not  amount  to  a  destruction  of  the  term,  aliitou^h 

(a)  5  TaunU  800. 

the 


IN  TH]^^S|BCqND  y^AU  6v    WILLIAM  IV.  213 

the, bankrupt  ipay  b^ .discharged  from  any  claim  by  the        1832. 
lessors,  he  will  be  liable  over  on  his  covenant  vrith  the 
lessees,  to  hold  them  harmless  from  the  payment  of 


'f J40IAX* 

rent  or  observance  of  the  covenants  in  the  lease,  and  if       ...  7 
so,  he  will  not  be  absolutely  discharged.    Supposing  the 
bankrupt  discharged,  the  question  arises,  what  has  be- 
come of  the  term  ?    It  is  divested  from  the  bankrupt, 
and  has  it  become  re-invested  in  the  lessees  by  operation 
of  the  statute,  or  is  it  destroyed  ?    The  statute  does  not 
declare  the  assignment  of  the  term  void  by  the  bank- 
ruptcy, nor  does  it  empower  the  lessee,  as  it  does  the 
lessor,  to  compel  the  assignees  to  elect ;  and  supposing 
that  the  assignees  should  refuse  to  elect,  the  lessees,  if 
tlie  term  be  not  destroyed,  might  be  liable  on  their  cove- 
nant witli  the  lessors,  though  until  the  assignees  elected, 
they  would  be  unable  to  take  possession  of  the  pre- 
mises.    The  statute  empowers  the  lessor  to  compel  the 
assignees  to  elect,  and  having  this  advantage,  he  must 
also  take  the  burthen.     The  legislature,  therefore,  in- 
tended, not   to   draw  any  line  of  distinction  between 
the  case  of  a   bankrupt  lessee  and  assignee,  but  that 
the  delivering  up   of  the  lease   to   the  lessor  by  the 
bankrupt,   being  the  owner  of  the  lease  at  the  time, 
whether  assignee  of  the  lease  or  lessee,  should  amount 
t9  an  actual  surrender  of  it  by  operation  of  law.    Cope- 
land  y.  Stefens  (a)  is  an  authority  to  shew  that  the  term 
liemaina  io  the  bankrupt  till  the  assignees  do  some  act 
to  manifest  their  intention  to  accept  the  lease;  and  the 
s^tute  giving  to  them  an  option  of  refusing  the  term, 
and  to  the  lessor  the  power  of  forcing  them  to  elect, 
and  the  bankrupt  being  discharged  at  all  events  from 

(a)  iB.iJ.593. 

P  3  all 
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&•     3«)liIii4Mlitj)ria,aftsek«  deliver  up  tbe  W:^  lo  the  .tesMrs 

"    II  mthid  fbuiteeR  d^sitfMr  ooticfi  ti)at,tbe  assi^piee*  have 

Kit     .  jK^ued  U}  BQcept. the smM,  'it  must  hav«  be«n  iqteoded 

<ijtlMC.the.very  delivay  of  the.iMse  to  the  lessor, shwild 

-ittike  effect  as  a  aurreader  of  it  by  <^}eratioa  o(  Utsr-  .In 

^  Ttylfir  T.  Yaimg  {a),  it  was  decided  tiiat  the  nineteealh 

I  atotiou  of  the. 49  G.3.  c.  121.,  which  cootaina  a  fwo- 

V..  viuDD  sioiilBr  to  that  in  the  6  G.  4.  c.  16.  u  75.,  did  aot 

t^apply  to  C8se»  between  the.  lessee  and  awigoee  oC  the 

lease,  but,  there,  Holrayd  J,  considering  to  what  .coses 

the  statute  did  not  apply,  points  out  the  cases  which  it 

inolndes,  and  says,  "  The  clause  ip  question  affiles  to 

«Bses  between  the  lessor  and  lessee)  or  between,  ihe 

.lessor  and  assignee  of  the  lease."     In  Dtck  j.  R/scm{b\ 

:  Tindal  C.  J.  seeing  to  consider  that  the  term  coDliiued 

'.  in  the  bankrupt  only  uutil  he  himself  delivered  up  the 

,il(8se  under  the  provisions  of  the  statute,  and  that  the 

■  .ilesse  became  surrendered  when  be  delivered  it  up  to  the 

,■  Jtssors.     Tb«  surety  was  discharged  in  that  cote  S^m 

;  liability  on  his  covenant  with  the  lessor^  a^d  the  wty 

question  raised  was,  at  what  time  the  surrender  tpok 

.  .effect.'. 


77iesiger,,contcl>t  was  stopped  by  theQoiirt..  -.    .  -., 

X'OardTENTWTOEi^.C.J.    I  ara.clparly  of  opiniop  that 

.  .the  plea  is  had.    The  stat.  6  G.  4.  c  1$.  .f..i75.  doAfiiOOt 

aj^y  to  this  cose.     It  womI()  be  ftrange,  if  th^  ^signee 

of  the  lease  could,  because  the  statute  has  omitted  to 

provide  for  the   rights  of  *  .lesseft,  pcfnpel  th«.  Ifssors 

:.,tt}^fcj^g^,  ib^.^easeos  from  their  personal  covenant. 

W  8At.rf.S2I.  (4)  eBmtk.S3l. 


!/■ 
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In^i'i^fUj^.  •¥9ilng^[n)i^\t'Wik'hM  th«& a  similar  datise  •  iSSS. 
uif^A^i99^€^si  (I'l^lv^trafi  (GdnfiQed-  to' oases  between 
the'4€>tts«r  «hd  lessees*  aod  did  not  comprise  eases  be- 
tw^i  Ube  kssee  -  imd  assignee  of  the  lease,  Hie  dictum 
'^kttFilMrt^  «o  Holrw/dJ.  In  that  ease  was  wboUy  un- 
''Wfoismry  with  respeet  to  the  point  decided,  and  was 
'ptobaMy  iA  mistake  of  the  reporters.  AU  the  otlier 
'  Judges  speak  of  the  statute  as  confined  to  cases  between 
*'die'lessor  and  lessees.  The  judgment  of  the  Court  most 
'  befdr  the  plaintiffs^ 

« 

''     LivirL£DAZ.E  J.   I  am  of  the  same  q^tnion.   I^  before 

'ttieMatute^  there  had  been  an  assignment  of  the  lease, 

.and  the  lessors  had  accepted  rent  from  the  assignee, 

I' ibey  might  notwithstanding  have  proceeded  by  covenant 

agailist  the  lessees ;  the  privity  of  coniract  not  beipg 
'  destroyed^  The  6  G.  4.  c.  1^.  s.  75.  makes  no  dififtr- 
'  tae^  in  this  respect;  it  contemplates  the  case  of  a  bank- 

mpt'kssee  only,  not  of  an  assignee  of  the  term.  The 
\  siatttte  operates  only  as  a  personal  discharge  of  die 
-^'bUnkrtipt,'  far  ft  does  not  say  that  the  lease  and  the 

covenants  shall  be  at  an  end,  but  merely  that  the  bank- 
,  rupt  lessee  shall  not  be  liable  to  be  sued  in  respect  of 

any  subsecju^iit  TM>»-observance  of  the  covenants. 

iri'j  7Atj^rro«rX  i  think  the  defendants  are  liable  at 
^' ttooretoii  law-i!kpon  thefr  personal  covenants  with  the 
''^teisor,  atid  Hm  the  statute  does  not  discharge  them. 

'li     'JjJJi""*  if... 

'" '  "i^AVte^otr  3:  concurred. 

« 

'">''    '  Judgment  for  the  plaintiff. 

la)  5B.tA.  S2h 

P  4 


♦yjv^in  I    •\'X 

2****^    The  King  a"-fl/?w/  The  Trustees  for  paving,  '&6. 

'       the  Streets  of  Shrewsbury. 


By  «n  act  for  '/^N  appeal  bjr  the  Shrewsbury  Gas  Light  Cbikipntty, 
ing,  and  watch-  against  a  rate  made  nnder  tlie  statute  I  &  2  6. 4. 

ing,  the  trustees  ^ 

for  carrying  it    c.lviii.,  (entitled  an   act  for  repealing  an  act  passed, 

into  effect  were  ^^  4%  .         ,.    ,    .  •  1  •         »  r 

empowered  to  ^9  G.  ^^  for  paving,  hghting,  and  Watching  the  town  01 

and  occupiers  Shrewsbury^  and  for  granting  other  powers  in  lieu  thereof,) 

houses,  shops  ^y^^^ich  the  said  company  were  rated  as  occupiers  of 

malt  houses,  ciertain  mains,  pipes,  atid  other  apparatus  for  the  carry- 

grananes,  ware-  '    r  r     »  ft  J 

houses,  coach-    Jnnr  of  ffas,  situate  and  fixed  in  the  ground  of  the  streets 

houses,  yards,  ©        ft     '  B 

gardens,  gar-     and  public  places  within  the  outer  gates  and  walls  of 

den  ground, 

stables,  cellars,  the  toWn,  the  justices  for  the  said  town  and  its  liberties 

▼aults,  wharfs,  ,    .       ^  j  j     » 

and  other  build-  Bt  their  January  quarter  sessions,  18S1,  amended  the 
SSIiwrnr*  ^'  ^flte  by  striking  out  the  assessment  upon  the  compatiy, 
iT^/is  w^Mp  Subject  to  the  opinion  of  this  Court  upon  the  foUowii^ 
audpattvTe       case : — 

ground  ex- 
cepted:** The  company  was   established,   and   empoWetied  te 

Held,  Uiat  *       "^  rk 

thisezcepUon    break  the  soil  and  lay  pipes,  &c.  by  1  6.  4.  c.  W.     By 

shewed  the  /.«^  n         \  ^       \ 

word  "hercdiu  the  paving  act  of  1  &  2  G.  4.  above  referred  to,  rt  wtts 
used  not  merely  Enacted,  "  That  the  charges  and  expenses  of  fightings 
tothiny'i^ut!  T'avmg,  cleatising,  watering,  watching,  wldetlittg,  tilt^r- 
with  tboM**  ^^fej  hnproting,  and  regulating  the  said  struts,  square, 
'^^S^b"""*"  highways,  lanes,  and  other  public  passages  of  the  koii^ 
moreextended  of  S*^ttt»ittn^,  and  Otherwise  putting  this  act  iitto  <6ii!^ 

sense,  compre- 
hending land  in' ^tibn,  shall  at  all  times  be  borkie  and  defray^  by  ifee 

therefore  that  a '  t^atits  or  dccupders  of  all  the  hoti$es,  bhops,^  tttalt'^lobs^ 

panywereraiL^l?!'atWti'iesi '  #ardhot]9^s,  coach-houses,  yardS)  ^ardeti^ 

ttittox^^^  iJ^dePigrRund,  Stables,  cellars,  vaults,  whar&,  and  other 

^'S^inTtheir  ^"^^^"^gs  and  hereditaments,  not  only  wlthi4  tka  PMter 

pipes  and  oUier^    '  initCS 

apparalos.  ^ 


gates  and  walls  of  the  said  town  oi  ShretDtbunf^  but  also        1889* 
within  any  part  of  the  said  town  which  tlie  river  Severn        -•   - 

^  ^  The  KiMO 

encompasses,  meadow  and  pastare  ground  excepted.''        agamu 

TbeTnistMt 

Ai)d.4lt^  .trustees  under  the  act  were  empowered  to     fotpwmg\ 

make  rates  upon  the  tenants  and  occupiers  of  all  such         ^  ^    ^* 

messuages,  houses,  shops,  malt«houses,  ice  (as  before, 

with  the  same  exception),  for  the  purpose  of  defrayti^  .     n 

those,  expenses.    In  pursuance  of  the  power  so  given,  ; 

the  company  were  rated  as  above  mentioned.    They 

have  DO  property  within  the  outer  gates  and  walls,  or 

"Withia  any  part  of  the  town  encompassed  by  the  Severuj 

texcept  the  pipes  and  apparatus  specified  in  the  assess- 

joneot*     This  case  was  argued  on  a  former  day  in  the 

term  (a)» 

*    I 

M 

'  «  t 

Carapbdl  and  Whateley  in  support  of  the  order  of 
sessions*  The  company's  pipes  and  apparatus  fixed  in 
the  ground  are  not  within  any  of  the  descriptions  of  pro- 
perty ratei^le  by  the  statute ;  nor  is  there  any  reason 
that  they  should  be  so,  for  they  bring  no  charge  upon 
the  paving  triRt,  and  are  not  benefited  by  watching. 

*      I 

'i^he  oaly  word  in  the  clause  under  which  tliey  could 
,bea<ppp9sed  to  fall  is  **  hereditaments,"  but  that  must 

mieaA  Aiereditamenls  ejusdem  generis  with  those  men- 
.tioned  immediately  before^  according  to  the  construction 
^ad^pfed  with  respect  to  the  word  '*  tenements,"  in  Rex 

YfvT^  Mancheaer  and  Salford  Water  Works  {b).    It  is 

lxue,riD>  the  present  case  there  is  an  exception  of  meadow 
.fl9<i|K(9tvre  ground,  from  which  it  may  be  arguied  that. 
,that.|^pperty>  tibough  not  €}usdem  generis  with  the 
,]i^9dsjt:  before  enumerated^  would  have  been  rateable  bnt 

(a;  Before  Lord  TeiUerden  C.  J^  IMUedaU^  Taim(oii>  and  PatUsan  Jb. 

for 


'•'U 


fIGB 
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^Mf. 


owmwdttQ 


^^ior/ztfaei  eiipresb  iessiAptiefiw  i>  JButttbcReisete  coly'^ity 
AovoB^nijeaDceptodiiei^  tnijortiioacdl^lA,  taid  itiisll6>ibe 
^adba^iiMv that >thbj^' J liioeitbe' kinds  enutnawtecl,  /aveiiof 
jsubhim itiatupe  asl  to  denote  beniefit  >fh>in  watching^  > '  (TUy 
itlieni3rbfei#td.'toj60me  sedtioris  of  the  &ot  where /^^lierb- 
^iSStkm^o^'  *n  mentioned,  together  with  some  oridliof 
^far  descriptions  of  property  enaoieraledJn  the  rstiiig 
acUuse^j  and  where  the  kind  of  property  assegsed  in  the 
jjittaent rate  conid  not  .have  been  in  contemplatloB ;'  as 
^a.  clause  for  apportioning  rates  between  the  outgoing 
)end(iQipoBiing  occupier  of  any  ^<  messuage,  house,  shop, 

&c.  building  or  hereditament")  The  company  ifi^ht, 
.  perhapSi  have  been  rateable  to  the  poor  for  these  pipes, 

&c.  as  occupiers  under  43  Eliz,  c.  2.,  according  to  Rex 
^i  The  Bri^Oon  Gas  Compamf{a):  but  the  present 
iatalote  noses  an  entirely  difilsrent  qaestioo.  ' 


L>  .  SkJia^mes  SaxrlM  and  E.  F*  TKlUavtSj  tantxki  This 
^CBi^  ladistinguishablfe  in  many  inspects  fixim  Btse  -vuTbe 
,Mi»6hedet  and  Sdjbrd  Water  WorH{b),  TheoelA^- 
^Aje>J*'^eenis  to  have  been  of  opinion^  that  fte  sate  ivas 
^mBODt  to  be  Isud  on.  such  property  as  reaped  the  Jhcadsfit 
iiof  the  adt  in;  question^  which  thepipeiB  &0i  of  ith^cwater 
iicmnpapy  did?  not  o  and  that  act  was  nob  ibr  paarii^,  W.tto 
iisk\.  Here  a  bencfitaoorues  to  the  propeity^rated  fmoojl^ 
citepaiDof  t)le^pav«menl%  aa  well  as  the  proleetioa  of  laaaps, 
ijBdd  dth^sfigttlationrof  ihe^act.  The-  rats  there  wasjon 
iihe:infaabilante<o£>theiGliirq;;  bereiit  ia  okftihetenants^and 
iooBuifiefs«»  jTjfaere^^afieriuant  emuoeratian  of  iinildin^, 
if^gaidcnb^ior  gafdeagaMmd^jiodiH^er  texlealetkts>'^w«^ 
,^ienl!Qi9e^  a;^diram]this^xpil9ss;BMnlion.ofiimajd(es£ijp^ 


>.v 
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JtioQ  lof  Jaiid  Aiid  DO  otfaeif,  it  vooiiqferred  that  ike  redb  weiis  .SMB. 
.eJcoipdodi'i  Here,.afiBBthefward  ^hereditamenlSy^'cMncb 
tan  «xc^t»lici]i  of  meadow  and.  pasture  Idnd^  wfaidi  skelca 
jtbat  ^e^lcgblatnre  thought  other  land  was. included  in 
4he  Utm  ^<  hereditatneDts.'*  In  diat  case  the  demand 
:of<the  rate  was  to  be  left  at  the  tenement  occupiedy  wUeh 
j^ewed  the  sense  in  which  the  word  was  used:  there  jb 
po  corresponding  provision  here.  '^  HereditaBunent^'  is 
:ji  woord  of  much  more  ample  import  than  ^^  tenement 
yemd  is  constantly  used  as  saoh  in  the  present  aot. 
(They  referred  to  sereral  parts  of  the  act  in  support  of 
;ihis'poiitien.) 

Car.  a^iVidtm 

The  judgment  of  the  Court  was  now  delivered  by 

» 

Lord  Tentbrden  C  J.^  who»  after  stating  the  &cl»  ef 
jthe  case,  proceeded  as  follows;  — 

It  was  admitted  that  if  this  had  been  a  poor*rate 

under  the  statute  of  Elissabetfi,  there  could  have  been 

4VX'doabC  that  the  gas  light  company  would  be  liable; 

jier  can  Aere  be  any  doubt  that  the  word   '^  faerd^ 

iditaident;"    in  its  large  and  extensive  and.ondmaiy 

tsease^  will  inchide.thje  ground  and  soil  in  the  several 

twajMj  ^es»  and  other  places  in  which  the  pipes  and 

4iij^paratus.be]ongiqg  tp  this  company  are  fixed    But  it 

rWfls  contended,  tfaac  the  term  as  here  used,  waa-toiijs 

coastmed  with  reference -to  the  words  among  which  it 

i  was  found,  and  must  be  applied  to  hereditaments  ef 

*tfae  same  kind  as  those  partieidarly  enumerated^  sndh 

as  coaoh4ioiises,  gardcHs,  and  so  on^  and  reliapce 

'iras  ^aeed '  on  a  case  decided  not  long,  agoy  Be^D  y. 

7^  JProprietors  of  the  Manchester  and  Sqlford  Water 
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Works  {a\  where  the  word  used  was  "te^jement,"  which 
is  also  a  term  of  very  large  import     In  that  case  it  was 
held  by  the  Court  that  the  word  should  be  restrained  in 
construction  to  tenements  of  the  same  kiivd  ks  the  par^ 
ticular  ones  before  enumerated ;  but  there  is  in  this  act 
a  circumstance  which  was  not  found  in  the  other,  ft^e 
ex'i^eption,  namely,  that  the  aet  shall  not  extend  tb  mea- 
dow^ and  pastures.    Now  it  is  certain  that  mettdows  alnd 
pastures  would  have  fallen  within  the  meaning  of  th^ 
•word  ^*  hereditament,"  if  they  had  not  been  excepted^ 
tt  was  argued,  therefore,  that  this  special  exemptioti  of 
meadows  and  pastures  shewed  that  the  other  word  had 
been  previously  used  in  its  larger  sense.     On  the  other 
hand  it  was  contended,  that  these  words  had  been  intro- 
duced merely  ex  majori  cautel&.     Upon  the  best  oon* 
sideration  we  have  been  able  to  give  this  case,  we  are  of 
opinion,  that  we  ought  not  to  consider  the  exception 
bf  meadow  and  pasture    ground   as    made    only   for 
greater  caution,  but  are  bound  tq  look  upoii  it  as  in- 
troduced by  way  of  special  exception,  and  so  to  construe 
the  dause :  and,  consequently,  every  thing  not  so  spef 
cifically  excepted  must  be  understood  to  fall  within  tht 
general  liability.     We  therefore  tihink  thilt  the  t^ort  iX 
Cfu^rt^r  se^ions  were  wrong  in  striking  ont  the  com^ 
pany's  name  from  the  rate»  and  that  the  rate  on  theiii 
<>i^t  to  have  been  allowed. 

'Order  of  sessions  (Juashed* 
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Wetherell  fl^a««.sf  Jones  and  Another,,.      ^JSJ^ISift 

A  SSUMPSIT  for  goods  sold  and  delivered.    The  The  statute 
-^^  .  6  a  4.  cs  8a 

plaintiff  was  a  rectifier  of  spirits,  the  defendant  ^  ti  124«  enacti, 

Qonfecuoner.     The  defendant  paid  into  Court  a  sum  of  in  BtUuk 

vanney  sufficient  to  cover  the  whole  of  the  plaintiff's  de-  wu^Mnd  out, 

lOAod,  with  the  exception  of  the  price  of  twenty  galloi^  jwiS^iSriu 

of  plain  Briiis/i  spirits.     At  the  trial  before  PaUeson  J.  ^^^l^ 

at  the  sittings  after  Hilary  term  1831,  it  appeared  that  twenty-flve 

■bore  prooiy  or 

these  spirits  were  of  the  strength  of  twenty-seven  and  a  any  com- 

pounded  spirits 

half  above  proof,  at  the  defendant's  desire,  and  that  they  (except  shrub) 
were  delivered  with  a  permit,  in  which  they  wer^  de-  of  seventeea 
ficribed  as  being  of  the  strength  of  seventeen  under  onpsinofror- 
proof.     It  was  objected,  on  the  part  of  the  defendant,  J^w°f.""** 
that  this  transaction  was  illegal  under  the  provisions  qf  vj.^**^*. ^"^ 
the  6  G,  4.  c^  80.     By  that  act  British  spirits  are  classed  ^^^  ^^  •pp^J 

^  ^  to  a  distiller  or 

under  three  heads :  first,  spirits  of  wine ;  second,  British  rectifier,  mod. 

therefore,  that 

plain  spirits ;  third,  British  compound  spirits.     Spirits  wher«  a  rao- 

..  ir>i  t      n  t*  tifier  had  sold 

<«  Wine,  by  sect.  1 H,,  must  be  of  the  strength  of  forty-  and  sent  out 
three  per  irent.  above  proof;  and  by  section  124.  dealers  .plllasof^ 
ia  Britmh  spirit/s  are  prohibited  from  sending  out  any  ^^^J^ 

and  a  half,  such 
rontfmct  of  sale  was  not  Megal,  nor  were  the  spirits  prohibited  goods,  and  the  seller  might 
ceoorer  the  price. 

By  «.  1 15.  and  117.  it  is  enacted,  that  no  spirits  lihall  be  sent  oot  of  the  stock  of  any 
.^■tilkar,  rect'^fiiur,  &c  ivithout  n  permit  first  granted  and  signed  by  the  proper  officer  of 
excise  truly  specifying  the  strength  cf  such  spirit*,  and  by 

Sect.  J19.  if  any  permit  granted  for  spirits  shall  not  be  sent  and  delivered  with  such 
spirits  to  the  buyer,  such  spMts'al^lf,  if  pat,  seised  in  the  transit  for  want  of  a  lawful 
pensit,  be  forfeited  to  the  buyer,  and  the  seller  shall  be  rendered  incapable  of  recorering 
the  same  or  the  price  thereof,  and  i^hall  incur  other  penalties : 

Held,  that  this  latter  section  applied  to  cases  only  where  the  permit  granted  by  the  officers 
of  excise  has  not  been  delivered  with  the  goods  to  the  buyer,  and  not  to  a  case  where  the 
permit,  though  irregular,  was  delivered  to  him  ;  and  therefore  where  a  rectifier  of  spirits  had 
sent  to  the  buyer  spirits  of  the  strength  of  twenty  seven  and  a  half  above  proof,  with  a 
permit  in  which  they  were  described  as  of  seventeen  below  proof,  it  was  bald,  that  although 
tiie  irregularity  was  the  seller's  own  fault,  and  wan  a  violation  of  the  law  by  him,  it  still  Sd 
not  preclude  him  from  suing  for  the  price^  the  contract  of  sale  being  legal. 

British 


arti(iMiaub^IriU«6e«bdiag  the  sA-engdi  dTWettty^^'  | 

bii^  pmaf,  or  my  BritM'  conpoand  siitrks,  vkee^ 
hnA},  excecdiag  tlie  atreSgdi  or  seventeen  under  |tr6o^'' 
M'pflin  of  forfeiture.  It  was  therefore  contended' thti' 
be  sjHrita  in  qaestion  being  twenty-se«en  and  aludf 
ibdVe  pTOo^  were  prohibited  goods;  that  tbey  wen^ too 
wnk  if  Considered  at  ipirits  of  wine,  and  too  strong  if 
ilxnid&ved  as  BrititA  plain  spirits  or  Briiish  compound 
|Mts.  It  was  also  contended  that  sections  115.  and 
117.  prohibited  the  sending  out  spirits  without  a  permit 
Impressing  the  true  strength,  and  that  by  the  II9t)i 
eetion,  if  no  legal  permit  be  delivered  with  the  spi- 
its,  they  are  forfeited  to  the  buyer.  On  these  two 
>bints  the  learned  Judge  nonsuited  the  plaindff.  A  rule 
lis!  was  obtained  for  a  new  trial  upon  the  ground 
bid  the  6  G.  4.  c.  80. 1. 1 24.  did  not  apply  to  rectifiers, 
tot  to  defers  in  spirits  only,  who  by  the  act  of  pariia- 
mnt  wete  treated  as  a  dasa  distinct  firom  rectifiers,  and 
herefore  ibat  the  spirits  detivereit  were  not  prohibited ' 
[oods;  and,  secondly,  thatallbougb  the  plaintiff  bad  been 
[altty  of  a  violation  of  the  law  by  sending  ooi  an  'irre^'- 
^lar  permit,  yet  that  was  a  mere  breach  of  a  fettetiae ' 
egulation,8nd  did  not  deprive  him  of  the  right  to  recover ' 
d  this  action ;  and  Brawn  v.  Dunean  (a)  was  citedi  '  "' 
,■■■:  ■!  Jj 
■Campbell  and  CharmeU  in  MichaeSotai  term  sbeVeA' 
ause.  Section  124.  enacts,  that  no  d«il^  iit  Brkhk^ 
pirits  shall  send  out  spirits  but  of  a  given  strength 
herein  Vequifed,  on  pain  of  forfeiture,  l^e  i^oras 
'dailef  ht  spirits"  are  saffitiently  large  to  inclode  rec-  ' 
Ifiers;  and  if  that  be  so^  these  spirits  were  prohibited  | 

loods,  and tfaeplainliff  cannot  recow;  afd  the'case  is 

(■)  lOB.tC.98. 

distin- 
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ta'f|)«iO«$Q  of  a  rectifier,  aiecfekNi  }  15^  tnafits*  ibftft'HQlipUs 
t\Ui*  sl|«l(  ^afiDt  out  of  the  sHoclk  of  »nj  dielillor,  rciftfn) 
4eri'8(€.'  wUhqui  a  permU  speei^ngt  »vacng  oth^r  tbiog^^' : 
the  strength  of  such  spirita  i  and  it  subjects  all  tpipjls  seoC  ^ 
oot  without  such  permit  to  seizure,  and  tberectifieir,  9f^^ 
80  aeodiDg  them  to  a  penalty  of  205.  per  gaHon ;  and^ 
section  117*  enacts,  ^*  that  no  rectifier  shall  receive  itito 
his  stock  any  spirits  unless  the  permit  shall,  aapongr 
odber  things,  truly  express  the  strength  thereof {"  mfi-, 
it  subjects  the  spirits  to  seizure  and  the  party  receir**  ^ 
iiB^  such  spirits  to  a  penalty  of  ](W.  for  every  offence*  i 
Section  119.  enacts  **  that  if  any  permit"  (which  Bui8t( 
nieAn  lawfid  permit)  *^  granted  for  spirits  shall  not  be  : 
sent  and  ddivered  with  such  spirits  unto  the  Uiyer'j 
tham(>^  such  spirits  shall,  if  not  seized  in  the  transit  for -J 
vf9^  of  a  lawful  permit  accompanying  the  same^  be  Sot^, 
f^Ued  to  the  buyer,  and  the  seller  shall  be- rendered: > 
inqapable  0C  recoveriog  the  same,  or  the  price  thereOi&"<> 
aA$li$haU  be.  liable  to  other  penalties*  Here  there  haao 
biieB  a^.viplatiori  of  the  statute,  which  prohibited  idte^. 
tMng>4Qne  .Mnd^c  a  pcasialty;  apd  what  is  done  against  ^ 
an  expj9es8  ^st^tory  provisiop,  made  for  the  benefit:  of  • 
the  public,  cannot  be  the  subject-matter  of  an  action. 

H^  pitedfB^fisi^  %.  jaOgnpld^c)^  Lfwgfw  yn^fy^^i^i 

JP,^,:SfttQck  and  P-  jKe%  i^ontr^.    ^iimi^g  t^uit  ^\^ 
pljll^fiff  has  v^platec^  tl^e  law-  by  delivering  spjucit^.wjitb »» 
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18913*        AO  irregtidar  permit,  lliat  wUl  DCtf  prevent  his  recovering 
the  price  from  tl>e  defendanL    Johnson  y.  Hudson  (n\ 
Brown  v.  Dumcan  (6).     The  breach  of  the  statute  was  in 
a  matter  of  mere  excise  regulation.    The  contract  itself 
was  perfectly  legal.    The  act  does  not  expressly  prevent 
a  distiller  or  rectifier  from  recovering  the  price  of  the 
spirits  sold,  in  any  case  but  one,  viz.  where  the  permit 
granted  by  the  excise  has  not  been  delivered  to  the 
buyer.     Here  the  permit  so  granted,  though  irregular, 
has  been  delivered  to  the  buyer.     Then  as  to  these  be- 
ing prohibited  goods,  the  I24th  section  applies  only  to 
dealers  in  British  spirits,  and  not  to  distillers  or  rectifi- 
ers.    The  act  of  parliament,  sect.  3.,  divides  traders  in 
spirits  into  four  distinct  classes:   distillers,   rectifiers, 
dealers  in  spirits,  and  retailers  of  spirits,  and  subjects 
them  to  different  duties  upon  their  respective  licences. 
The  persons  who  are  to  be  deemed  distillers^  are  de- 
scribed in  s.  11.  as  persons  making  or  keeping  any  wash 
prepared  or  fit  for  distilling,  or  making  low  wines  or 
spirits,^  &c  and  having  in  their  custody  any  still,''  &c. 
A  rectifier  is  described  in  s.  103.  as  a  person  having  at 
least  one  entered  still  of  a  particular  description,  and 
really  and  bonft  fide  used  for  the  rectifying  or  making 
of  British  compounds  for  sale.     A  dealer,  in  s.  122^ 
is  described  as  a  person   having  in  his  custody  any 
spirits  exceeding  the  quantity   of  eighty  gallons,  not 
being  an   entered  and   licensed  distiller,    rectifier  or 
compounder,  or  retailer  of  spirits.     Then,  if  the  124th 
section  applies  only  to  dealers  in  spirits  and  not  to  dis- 
tillers or  rectifiers,  it  was  not  illegal  in  the  plaintiff,  a  rec- 
tifier, to  send  out  spirits  of  the  strength  of  twenty-seven 

(a)  u Satt,  isa  (6)  10 P.  faos. 

and 
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and  a  half  above  proof.     The  contract,  therefore,  in       16S3* 
this  case  was  not  illegal,  and  the  goods  were  not  pro- 
iiibited. 

Cur.  adv.  vuU, 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  stating  the  facts  of  the  case,  and 
the  objections  arising  out  of  the  6  G.  4.  c.  80.  ^.115.  . 
1 1 7. 1 19*  and  1 24.,  his  Lordship  proceeded  as  follows :  -» 
Upon  these  grounds  the  plaintiff  was  nonsuited.  But^ 
upon  a  more  careful  examination  of  the  act  of  par-  . 
liament,  we  find  that  the  124th  section  relates  only  to 
dealers  in  spirits, — a  class  of  persons  particularly  pointed 
out  in  the  act,  and  distinguished  from  rectifiers;  and 
that  there  is  no  provision  in  the  act  regulating  the 
strength  at  which  rectifiers  may  make  or  sell  British  spi- 
rits. The  contract,  therefore,  in  this  case  was  not  illegal, 
nor  were  the  spirits  delivered  prohibited  goods;  and 
the  first  objection  taken  at  the  trial  fails. 

We  find  also,  that  the  119th  section,  whereby  spirits  ^ 
are  forfeited  to  the  buyer,  is  confined  to  cases  where  no 
))ermit  whatever  is  delivered. 

The  question,  therefore,  is  reduced  to  the  effect  of  the 
115th  and  117th  sections,  regarding  the  delivery  of  a 
permit  containing  the  true  strength. 

"We  are  of  opinion  that  the  irregularity  of  the  permit, 
Uioogh  it  arises  from  the  plaintiff's  own  fault,  and  is  a 
violation  of  the  law  by  him,  does  not  deprive  him  of  the 
right  of  suing  upon  a  contract  which  is  in  itself  per- 
fectly legal ;  there  having  been  no  agreement,  express  or 
insplied,  in  that  contract,  that  the  law  should  be  violated 
by  such  improper  delirery.  Where  a  iM>nlMCt  which  a 
plaiodff  seeks  to  enforce  is  expressly,  or  by  implication, 

VOL.IIL  *     Q  for. 
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forbidden  by  the  statute  or  common  law,  no  court  will 
lend  its  assistance  to  give  it  effect:  and  there  are  nu- 
merous cases  in  the  books  where  an  action  on  the  con- 
tract has  failed,  because  either  the  consideration  for  the 
promise  or  the  act  to  be  done  was  illegal,  as  being 
against  the  express  provisions  of  the  law,  or  contrary 
to  justice,  morality,  and  sound  policy. 

But  where  the  consideration  and  the  matter  to  be 
performed  are  both  legal,  we  are  not  aware  that  a  plain- 
tiff has  ever  been  precluded  from  recovering  by  an  in- 
fringement of  the  law,  not  contemplated  by  the  con- 
tract, in  the  performance  of  something  to  be  dgne  on  his 
part 

Consequently,  the  rule  for  a  new  trial  must  be  made 
absolute. 

Rule  absolute  for  a  new  trial. 


Thurtda^f 
January  86tfa» 


Simpson  against  Lewthwaite. 


^^S!ri^°f  *ri   TRESPASS  for  breaking  and  entering  the  plaintiff's 

vate  way,  it  is 
not  necessary 
to  describe  all 
the  closes  in- 
tervening 
between  tbe 
two  termini : 
And  therefore 


closes.     The  defendant  pleaded,  that  he  was  seised 
in  fee  of  100  acres  of  land  with  the  appurtenances,  si- 
tuate, &c.  contiguous  and  next  adjoining  to  one  of  die 
said  closes   in  which,  8cc.  and  prescribed   for  a  foot, 
where^to^tm-  ^^^^  ^^^  carriage  way  for  himself  and  his  tenants,  oc- 

pass  for  break- 
ing and  entering  tbe  plaintiff's  closes,  the  defendant  pleaded  **  that  he  was  seised  in  fee 
or  land  next  at{f9ining  to  one  of  the  mid  closet  in  which/*  &c.  and  then  claimed,  in  respect 
of  the  taid  land,  a  way  from  the  taid  land  unto  and  tn/o,  through,  over,  and  along  the  said 
eiotet  in  which,  ftc.  and  unto  and  into  certain  common  king's  highway ;  and  at  the  trial 
the  defendant  proved  a  prescriptive  right  of  way  from  his  land  into  and  over  the  land  of 
third  persons,  and  thence  into  and  over  the  plaintiff's  closes,  and  thence  into  a  commoa 
highway  i  Held,  that  the  plea  was  sufficiently  proved :  and  this,  though  it  appeared  that  part 
of  the  defendant's  land  did  adjoin  to  one  of  the  plaintiff's  closes,  and  that,  by  permission 
of  the  latter,  the  defendant  had  sometimes  used  o  way  from  that  part  of  his  land  over  the 
plaintiff's  adjoining  close,  as  well  as  the  way  to  which  the  plea  was  meant  to  refer. 

cupiers 
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cupiers  of  the  said  land,  to  go,  &c.  from  the  said  land        1 832. 
of  the  defendant  unto,  into,  through,  over,  and  along       " 
the  said  closes  in  which,  &c.,  and  unto  and  into  a  cer-        against 

LlWTUWAlTI. 

tain  common  king's  highway ;  and  from  the  said  common 
king^s  highway  unto,  into,  through,  over,  and  along  the 
said  closes  in  which,  &c.  unto  and  into  the  said  land  of 
the  defendant" 

At  the  trial  before  Parke  J.,  at  the  Cumberland  Spring 
assizes  18  SO,  it  was  proved  that  the  way  claimed  by  the 
defendant  ran  from  his  own  land  over  certain  other  landf 
and  then  over  the  plaintiff's  closes  into  the  highway;  but 
that  one  of  the  plaintiff's  closes  was  contiguous  to  the 
defendant's  land  above  mentioned,  and  that  the  latter 
bad  sometimes,  by  permission  of  the  plaintiff,  gone  across 
that  close,  but  he  did  not  claim  any  right  of  way  there. 
The  plaintiff's  counsel  contended,  that  the  defendant 
had  not  proved  the  way  set  out  in  his  plea ;  because  that 
must  be  taken  to  be  a  way  leading  from  the  land  of  the 
defendant  immediately  into  the  plaintiff's  close.  The 
learned  Judge  directed  a  verdict  to  be  entered  for  the 
defendant ;  but  gave  the  plaintiff  leave  to  move  to  enter 
a  verdict  for  him.  A  rule  nisi  to  that  effect  was  obtained 
in  Easier  term  last. 

jF.  PcUock  now  shewed  cause.  The  question  is,  whe- 
ther there  is  a  misdescription  of  the  way  in  this  plea, 
because  the  intermediate  closes  have  not  been  set  out? 
That  was  not  necessary,  and  the  plea  is  sufficient  in  this 
case.  With  regard  to  the  statement  in  the  plea  that  the 
defendant's  land  adjoined  the  plaintiff's,  that  is  only  a 
description  of  the  land  in  respect  of  which  the  right  of 
way  is  claimed,  and  is  not  used  in  that  part  of  the  plea 

Q  2  which 


MB  CASES  IN  HILARY  TERM 

1882.       which  sets  out  the  way.    In  Bouse  v.  Bardin{a)  it  was 
J  held,  by  Gotdd  and  Wilson  Js.,  to  be  unnecessary  to  set 

against  out  the  intermediate  closes  between  the  termini  of  a 
pubhc  highway.  It  would  be  attended  with  great  m- 
convenience  to  require  a  party  to  set  out  all  the  inter- 
vening closes.  Wright  v.  Rattray  (b)  may  be  cited  on 
the  other  side ;  but  there  the  prescription  stopped  short 
of  the  village  of  AUesley^  unto  which  it  was  claimed  by 
the  declaration.  Jackson  v.  Shillito  {c)  is  more  like  the 
present  case.  There  the  defendant  prescribed  for  an 
occupation  way  from  his  own  close  unto,  through,  and 
over  the  said  several  closes  in  which,  &c.,  to  and  into  a 
certain  highway,  and  from  thence  back  again;  and  it 
appeared  that  one  of  the  intervening  closes  was  in  the 
possession  of  the  defendant  himself:  it  was  held  that  the 
prescription  had  been  duly  proved ;  for  the  defendant ' 
had,  in  fact,  a  right  to  go  the  whole  line  of  way  from 
one  terminus  to  another.  (He  was  then  stopped  by  the 
Court.) 

Courtenay  and  Blackbume  contra.  There  was  a  ma- 
terial variance  between  the  line  of  way  pleaded  and  that 
which  was  proved.  The  plea  claims  a  prescriptive  right 
of  way  from  the  defendant's  said  land  (which,  by  refer- 
ence to  the  early  part  of  the  plea,  must  be  taken  to  be 
land  contiguous  to  one  of  the  plaintiff's  closes,)  into  the 
plaintiff's  closes,  and  thence  into  the  highway.  The 
prescriptive  way  proved  was  from  the  defendant's  land, 
first  into  land  belonging  to  other  persons,  thence  into 
the  plaintiff's  closes,  and  thence  to  the  highway.  The 
defendant  was  bound,  in  support  of  the  plea,  to  prove  a 

(a)  1  JET.  BI.Z5U  {h)  1  JSaH,  377.  (c)  1  EaU^ZBl,  389. 

right 
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right  of  way  by  prescription,  leading  from  hb  own  land  18d2. 

immediately  into  the  plaintiff's;  and  he  did  prove  that  " 

be  bad  used  a  way  from  that  part  of  his  own  land  which  against 
contiguous  to  one  of  the  plaintiff's  closes,  over  the 


closes  in  which,  &c.  The  plea  applies  rather  to  that 
way  than  to  the  one  proved  at  the  trial.  If  this  verdict 
stand,  the  record  will  be  evidence  of  a  prescriptive  right 
of  way  from  that  part  of  the  defendant's  land;  whereas 
the  proof  was,  that  the  defendant  used  that  way  only  by 
permission  of  the  plaintiff.  In  Bouse  v.  Bardin  (a)  the 
principal  point  decided  was,  that,  in  pleaduig  a  public 
highway,  it  is  not  necessary  to  set  out  the  termini ;  and 
there  Lord  Loughborough  differed  from  the  rest  of  the 
Court.  But  a  prescriptive  right  of  way  must  be  strictly 
proved.  In  Slomen  v.  West  {b\  Doddridge  J.  states,  **  If 
a  man  have  a  right  of  way  from  his  house  to  the  churchy 
and  the  close  next  to  his  house  over  which  the  way 
leads  is  his  own,  he  cannot  prescribe  that  he  has  a  right 
of  way  firom  his  house  to  the  church,  because  he  cannot 
prescritw  finr  a  right  of  way  over  his  own  land." 

Ix>rd  TenterdenC  J.  -  The  termini  in  this  case  are 
correctly  described;  and  I  am  of  opinion  that,  as  a  ge» 
neral  proposition,  where  a  private  way  is  claimed  by  pre* 
seription,  if  both  the  termini  be  correctly  stated,  it  is 
not  necessary  to  take  notice  of  all  the  intervening  land. 
That  is  conformable  to  the  opinions  delivered  by  Gould 
and  Wilson  Js.  in  Bouse  v.  Bardin  (a),  and  to  the  de* 
cbion  in  Jackson  v.  ShilUto  (c).  The  question  here  is, 
whether  the  facts  of  the  case  are  sufficient  to  take  it  out 
of  what  I  conceive  to  be  the  general  rule  ?  The  evidence 

(a)  1  JSr.  m.  351*  {b)  Palmer,  387,  (c) ,  1  Eati,  381. 

Q  S  shews 
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18S2.  shews  that  the  defendant's  land  does  in  one  part  adjoin 
the  plaintifF's ;  and  the  former  has  claimed  a  way  from 

SlMf^OK 

anainsi  his  sctd  land  into,  through,  and  over  the  plaintiff's 
land.  But  he  does  not  claim  that  way  as  leading  from 
that  part  of  his  land  which  adjoins  to  one  of  the  plain- 
tiff's closes :  if  he  had  so  done,  he  would  have  failed  in 
proof.  Another  fact  is,  that  the  defendant  had  used, 
by  the  plaintiff's  permission,  a  way  from  that  part  of 
his  land  which  is  contiguous  to  the  plaintiff's,  over  the 
land  of  the  latter,  into  the  highway.  The  defendant, 
however,  cannot  be  supposed  by  his  plea  to  have  alluded 
to  that  way  on  which  he  had  no  right,  and  which  he  had 
only  used  by  permission ;  but  must  be  taken  to  speak  ot 
that  way  to  which  he  established  his  right.  There  is 
nothing,  therefore,  to  take  this  case  out  of  the  general 
rule ;  and  the  verdict  was  right 

LiTTLEDALE  J.  The  defendant  alleges  that  he  is 
seised  in  fee  of  land  contiguous  to  the  plaintiff's.  Now 
it  was  not  necessary  to  prove,  in  support  of  that  allegation, 
that  the  whole  of  that  land  joined  the  plaintiff's :  it 
was  sufficient  to  shew  that  any  part  of  it  was  contiguous. 
Then  the  defendant  claims  a  certain  way  from  his  said 
land  unto,  over,  and  through  the  plaintiff's  dose*  The 
word  **Jrom"  does  not  necessarily  import  **next  im' 
mediately.*  That  word  may  be  satisfied  though  there 
be  several  closes  intervening  between  the  defendant's 
land  and  the  plaintiff's  closes.  Thus  a  highway  may 
be  said  to  lead  from  one  town  unto  another,  although 
there  may  be  between  the  two  many  intervening  places. 
Unto  was  the  word  anciently  used  in  pleading(a},  though 

(a)  See  Lofd  ir<myon*s  judgment  in  If  right  ?•  Rattrayf  1  JSoii,  581, 

«  towards  " 
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**  tawards^^  has  been  introduced  in  modern  times.  Bouse  1882. 
▼•  Bardin  {a)  supports  the  pleading  in  this  case ;  Wright  — 
V.  Battrajf  ifi)  was  decided  on  the  ground,  that  the  right  ^  agoAut 
of  way  had  been  destroyed  in  part  by  unity  of  possession 
and  a  subsequent  conveyance  It  would  be  very  incon- 
venient to  require  a  party  to  set  out  all  the  intermediate 
closes;  for  their  identification  would  be  very  difficult 
after  a  great  lapse  of  time. 

Parke  J.    The  question  is,  whether  the  allegation  in 
the  plea  is  supported  by  the  evidence  ?    The  plea  claims 
an  immemorial  right  of  way  from  the  said  land  of  the 
defendant,  unto,  into,  through,  over,  and  along  the  said 
closes  in  which,  8cc.  and  into  a  certain  highway.     Now, 
assuming  that  the  word   **  said"  incorporates  by  re« 
ference  the  description  given  to  the  defendant's  land  in 
the  early  part  of  the  plea,  so  as  to  confine  the  way  in 
proof  to  one  commencing  in  land  of  the  defendant  ad- 
joining to  one  of  the  plaintiflP's  closes ;  it  was  proved,  in 
ikct,  that  part  of  the  defendant's  land,  in  respect  of  which 
the  way  was  claimed,  did  adjoin  one  of  the  plaintiff's 
closes.    It  was  therefore  proved,  that  the  defendant  had 
a  right  to  go  firom  his  said  land  into  and  unto  the  plain- 
tiff's close.     All  the  facts  alleged  in  the  plea,  then,  were 
established  by  the  evidence.     But  it  appeared  also  that 
the  way  claimed  from  the  defendant's  land  went  over 
certain  other  land  before  it  reached  the  plaintiff's  close; 
and  it  was  contended  that  there  was  a  misdescription, 
because  the  averment  of  a  right  of  way  from  tiie  de- 
fendants land  unto  and   into,   over  and  along,   the 
plaintiff's  closes,   unto  and   into  a  common  highway, 
necessarily  imported  that  the  way  claimed  went  from 

(a)  I  H,  m.  5SU  (6)  1  Bait,   77. 

the 
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Woris(a),  where  the  word  used  was  " tegement,"  which 
is  also  a  term  of  very  large  import  In  that  cose  it  was 
held  by  the  Court  that  the  word  should  be  restrained  in 
construction  to  tefyements  'of  the  same  kind  As  tUt  par- 
ticular ones  before  enumerated ;  but  there  is  in  this  act 
a  circumstance  which  was  not  found  in  the  otheri  (he 
eVteption,  nam&Iy,  that  the  act  shall  not  extend  to  mea- 
dows and  pastures.  Now  it  is  certain  that  meadoWs  and 
pastures  would  hare  fiillen  within  the  meaning  of  tiw 
■word  "  hereditament,"  if  they  had  not  been  excepted; 
it  was  argued,  Aerefore,  that  this  special  exemption  of 
meadows  and  pastures  shewed  that  the  other  word  had 
heen  previously  used  in  its  larger  sense.  On  the  other 
hand  it  was  contended,  that  these  words  had  been  intro- 
duced merely  ex  majori  cautelft.  Upon  the  bett  ooo- 
sideration  we  have  been  able  to  give  this  case,  we  are  of 
opinion,  that  we  ought  not  to  consider  the  exception 
bf  meadow  and  pasture  ground  as  mode  only  for 
greater  caution,  but  are  bound  tq  look  upon  it  as  in* 
troduced  by  way  of  spedal  exception,  and  so  to  constpoe 
the  cliuise:  and,  consequendy,  every  thing  not  so  spe*- 
cifically  excepted  must  be  understood  to  fiiU  widiin  the 
general  liability.  We  therefore  ihink  that  the  court  of 
quarter  sessions  were  wrong  in  striking  out  the  com- 
pany's nanM  from  the  rat^  and  thitt  the  rate  on  theip 
OMght  to  b«v«  been  allowed.  i 

Order  of  sessions  quashed. 

(a)  lAf  c.eao» 
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W£Tfi£A£LL  ogamst  JoNES  and  Another, ,       ^ISSw^^! 

A  SSUMPSIT  for  goods  sold  and  delivered-    The  Thetututa 
plaintiff  was  a  rectifier  of  spirits^  the  defendant  a  «.  124.  enacts, 

gt  ^-yt  e  tbftt  no  dealer 

fxmfectioner.     The  defendant  paid  into  Court  a  sum  of  in  Briiuh 
monej  sufficient  to  cover  the  whole  of  the  plaintiff's  de-  STsen/out, 
niAod,  with  the  exception  of  the  price  of  twenty  galloi^  ^Mtuhmidti 
of  plain  British  spirits.     At  the  trial  before  Patieson  J.  ^^^J^^ 
at  the  sittings  after  HUary  term  1831,  it  appeared  that  twenty-fi?e 

abore  proofs  or 

these  spirits  were  of  the  strength  of  twenty-seven  and  a  any  com- 
pounded spirits 
half  above  proof,  at  the  defendant's  desire,  and  that  thejf  (except  shrub) 

were  delivered  with  a  permit,  in  which  they  wer^  de-  of  seventeen 

scribed  as  being  of  the  strength  of  seventeen  under  "n  ps'in  of  for- 

proof.     It  was  objected,  on  the  part  of  the  defendant,  J^iJi^f  "*^ 

that  this  transaction  was  illegal  under  the  provisions  pf  ^j.f^* *^"* 

the  6  G.  4,  c.  80-     By  that  act  British  spirits  are  classed  does  not  apply 

•'  '  to  a  disuller  or 

under  three  beads :  first,  spirits  of  wine ;  second,  British  rectifier,  and. 

....       therefore,  that 

pl^in  spirits ;  third,  British  compound  spirits.  Spirits  where  a  rec 
of  wine,  by  sect.  I  H«,  must  be  of  the  strength  of  forty-  and  sent  out 
tbtee  per  cent,  above  proof;  and  by  section  124.dealer$  gpHlhsoftbe 
ift  Britkh  q^iiriu  are  prohibited  from  sending  out  any  JJJ^USll^n 

and  a  half,  such 
rontract  of  sale  was  hot  ln<^ga],  nor  were  the  fpirits  prohibited  goodn,  a«d  the  seller  might 
cecorer  the  price. 

By  $.  1 15.  and  117.  it  is  enacted,  that  no  spirits  shall  be  sent  but  6f  the  stock  of  any 
.4isM|lfir,  pect^fief,  &c«  wUlKXit «  ^rmit  first  granted  and  signed  by  the  proper  oflioer  of 
excise  triily  specifying  the  strength  cf  such  spirit*,  and  by 

Secti  )19.  if  any  permit  granted  for  spirits  shall  not  be  sent  and  delivered  with  such 
spirits  to  the  buyer,  such  s|&tts  '«l|alf»  if  pot  seized  in  the  transit  for  want  of  a  lawful 
pennit,  be  forfeited  to  the  buyer*  and  the  seller  shall  be  rendered  incapable  of  reoorering 
the  same  or  the  price  thereof,  and  Khali  incur  other  penalties : 

Held,  that  this  latter  «eaion  applied  to  cases  only  where  the  permit  granted  by  the  officers 
of  excise  has  not  been  delivered  with  the  goods  to  the  buyer,  and  not  to  a  case  where  the 
permit,  though  irregular,  was  delivered  to  him ;  and  therefore  where  a  rectifier  of  spirits  had 
sent  to  the  buyer  spirits  of  the  strength  of  twenty  seven  and  a  half  above  proof,  with  a 
permit  in  which  they  were  described  as  of  seventeen  below  proof,  it  was  held,  that  although 
the  inreguhu-ity  was  the  seller's  own  fault,  and  was  a  violation  of  the  law  by  him,  it  still  cud 
not  preclude  him  from  suing  for  the  price^  the  contract  of  sale  being  l^gal. 

British 
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tiff's  close,  cannot  make  any  diflBwence :  fer  if  ifae  nde 
of  pleading  be  sadsfied  as  to  the  r%ht  of  way  relied 
uponi  it  cannot  signify  diat  there  may  be  another  road, 
which  would  better  saCiBfy  the  description.  This  view 
of  tbe  €Me  hf  sopported  by  Jackson  v.  ShUliio{a\  and 
the  epiukwis  of  two  of  the  Judges  in  Bouse  v.  Bardin  (&)• 
Wirigki  V.  Battrmf  (c)  is  distinguishable  from  the  present 
case,  because  there  the  party  had  not  a  right  of  way 
**  unto^*  the  place  named;  he  had  lost  a  part  of  the  way 
by  unity  of  possession  and  a  subseqnent  conveyance 
without  reserving  the  right  Here  the  evidence  satisfies 
the  description  of  the  way  in  the  plea. 

Rule  discharged. 


(a)  XEatl.ZZU 


(h)  lff.Bl.55l. 


(c)  lEaii,377. 


Jatmary  S7lh. 


Ward  against  Dean. 


An  tibitntor     HPHIS  cause  was  referred  at  Nisi  Prius  to  a  barrister, 

•wuded  that        -^ 

Uie  plaintiff  who,  by  his  award,  executed  in  duplicate,  adjudged 

action,  and  that  **  that    W.  H.  Ward  had   no   cause  of  action   against 
JJ^^JI^JJjJ^  J.  Dean ;  that  a  verdict  should  be  entered  for  J.  Dean 


and1h«1b"*'    instead  of  the  verdict  and  damages  which  had  been 

found  for  the  plaintiff;  and  further,  that  J.  Dean  should 
pay  the  costs  of  the  reference  and  award.'*  The  arbitrator 
intended  that  the  plaintiff  should  pay  the  costs,  but,  by 
mistake,  charged  them  upon  the  defendant.  Having  dis- 
covered his  error,  he  communicated  it,  the  next  day  but 


mtitalLe^  di- 
rectad  that  the 
cottsof  the 
reference  and 
award  ihould 
be  paid  bj  the 
defendant^ 
meaning  the 
plaintiff: 

wrbiMitor^luT-  ®"®  ^^^^  making  his  award,  to  the  parties,  each  of  whom 

ing  executed 

hit  award  in  this  fom,  could  not  rectify  it. 

The  plainUff  moved  the  Court  for  a  taxation  of  hia  costs  as  adjudged ;  or  that  the  award 
which  had  been  executed  in  duplicate*  and  one  copy  afterwards  corrected  by  the  arbitrator, 
might  be  set  a^e.  The  defendant  not  agreeing  to  this  latter  proposal,  the  Court  ordered 
a  taxation. 

bad 
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had  received  a  stamped  copy.    The  plaintiff  refused  hb       1832. 
consent  to  any  alteration,  insisting  that  the  arbitrator       wIbT 
could   not  make  it  afler  having  executed  his  award.       ^tui 
The  defendant's  copy  was  corrected,  with  his  consent, 
by  the  arbitrator,  according  to  his  original  intention, 
and  before  the  expiration  of  the  time  allowed  for  making 
his  award.     Notice  was  given  to  tax  the  plaintiff's  costs 
of  the  reference  and  award;  but  on  hearing  the  facts  the 
Master  declined  proceeding.    Piatt  afterwards  obtained 
a  rule  calling  on  the  defendant  to  shew  cause  why.it 
should  not  be  referred  to  the  Master  to  tax  the  plaintiff's 
costs  as  awarded ;  or  why  the  award  should  not  be  set 
aside^  on  the  ground  of  the  arbitrator  having  omitted 
to  decide  part  of  the  matters  in  difference,  or  having 

« 

decided  that  the  costs  of  the  reference  and  award  should 
be  paid  by  the  plaintiff  and  also  by  the  defendant. 

Hutchinson  and  AmM  now  shewed  cause ;  and,  in  ad- 
dition to  aflSdavits  of  the  above  facts,  put  in  a  certificate 
by  the  arbitrator,  stating  that  he  had  used  the  defend- 
ant's name  by  mistake  for  the  plaintiff's,  and  that  he  was 
ready,  if  required,  to  make  affidavit  to  that  effect.  (As  to 
this,  Piatt  contrk,  cited  Gordon  v.  Mitchell  (a),  where,  an 
award  being  clear  on  the  face  of  it,  the  Court  of  Com- 
mon Pleas  refused  to  admit  an  affidavit  by  the  arbitrator 
to  explain  his  intentions.)  The  arbitrator's  meaning 
being  ascertained,  and  the  mistake  evident,  the  award 
ought  not  to  be  enforced,  except  as  rectified  in  the  de- 
fendant's copy.  It  is  true,  tiie  Court  held  in  Henfree  v. 
Bromley  (6),  that  an  umpire  having  executed  his  award, 
could  not,  even  before  delivery,  make  an  alteration  in 

(a)  8B.Moorv,2^1.  (6)  6£ajf,S09. 

the 


«8«  CASES  IN  HILARY.  TERM 

18S2.  the  sum  awarded;  but  there  the  proposed  alteration 
^^^^  might  have  implied  a  new  exercise  of  judgment,  hare  it  is 
^^^  only  the  correction  of  an  obvious  mistake.  IPatieson  J. 
It  has  been  held,  that  a  miscalculation  in  figures  could 
not  be  corrected  by  the  arbitrator  i^ter  executing  his 
award  (a).]  There  it  was  said  that  such  a  mistake  might 
include  the  essential  merits.  It  was  not  a  case  like  the 
pi*esent,  where  the  arbitrator's  meaning  is  clear  on  the 
award  itself  and  nothing  is  asked  but  to  have  die 
expression  of  his  will  made  to  correspond  with  his  in- 
tention.   At  all  events,  the  Court  may  withhold  the 

* 

assistance  now  demanded  for  enforcing  this  award*  [Lord 
Tenterden  C.  J.  Then  the  plaintiff*  may  bring  an  action 
upon  it.] 

■ 

Piatt  contrft.  The  award  is  either  good  or  bad  alto*' 
gether,  and  must  so  be  dealt  with.  The  arbitrator  could 
not  exercise  a  new  act  of  judgment  after  having  once 
made  his  award. 

Lord  Tenterden  C.  J.  He  had  exercised  his  judg- 
ment, but  the  award  does  not  correspond  with  it.  How* 
ever,  if  it  is  insisted  that  the  award  shall  not  stand  as 
altered,  I  am  afraid  all  we  can  do  is  to  set  it  aside,  if 
that  is  the  defendant's  wish. 

LiTTLEDALE,  Taunton,  and  Patteson  Js.  con- 
curred. 

The  defendant,  however,  preferred  paying  the  costs 
under  the  present  award,  and  the  rule  for  taxadon  was 
made 

Absolute. 

(a)  Irvinie  t.  JEbiMj  8  Eati,  54. 
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The  King  against  Moate.  FrMay, 

^  January  27tb, 

^HIS  was  an  indictment  for  a  nuisance,   removed  An  indictment 

into  the  King's  Bench  at  the  defendant's  instance,  k.  b.  by  the 
The  prosecutors  obtained  a  special  jury.     On  the  cause  nfade  a^s^dal 
being  called  on  for  trial  at  the  Middlesex  sittings,  June  {h7prosecmor 
1831,   before  Lord    Tenterden  C.J.,   the   defendant's  f«»eontobe' 

'  '  tiled,  and  was 

counsel  proposed  a  reference,  and  an  order  of  Court  immediately 

^     ^  referred.     The 

was  made,  by  consent  of  the  parties,  that  it  should  be  order  of  re- 
ference stated, 
referred  to  a  gentleman  of  the  bar  to  determine  whether  thatifthearbi- 

»any  nuisance  had  been  committed,   and  if  so,   what  of  opinion  that 

should  be  done  by  the  defendant.    The  order  then  con-  ^^  guiity*and 

tinned:  «  And  if  he  shall  determine  that  there  has  been  ^^^^[^l^l,^ 

a  nuisance,  and  shall  be  of  opinion  that  in  point  of  law  *•'*  defendant 

*^  ^  agreed  to  pay 

the   prosecutors   are  entitled   to  costs^    the   defendant  tf»^  costs.    The 

arbitrator  did 

agrees  to  consent  to  a  verdict  of  guilty,  and  to  pay  the  so  find : 

Held,  that 

costs"     The  arbitrator  made  his  award,  finding,  in  a  the  prosecutor 
special  manner,  that  the  defendant  had  been  guilty,  of  recover  the 
a  nuisance,   and   also  adjudging  that  the  prosecutors  ^^Jjury, 
were  by  law  entitled  to  costs.     A  verdict  of  guilty  on  h^®„ot  w"-"^*^ 
such  of  the  counts  as  had  proved  applicable,  was  in-  **^®^  ^^^  ^^^ 

*^  '^'^  costs  (pur- 

dorsed  on  the  record,  and  the  prosecutors  proceeded  to  »"»«*  to  6  G.4. 

c.  50.  #.  34,) t 

tax  the  costs  ;  but  the  Master  refused  to  allow  the  costs  and  the  order 
of  the  special  jury,  because  the  Lord  Chief  Justice  had  not  expressly 
not  certified,  pursuant  to  the  statute  (a);  nor  would  he  doing  M^to^Uie 
allow  the  costs  of  the  reference  and  award,  being  of  Alsoihatthe 
opinion  that  such  allowance  was  not  authorized  by  the  pn^'^*i^ef™ 

r  J  tt  costs  •  in 

order  of  reference.     A  rule  nisi  was  afterwards  obtained  ^^»*  o'<^'  did 

not  include 
those  of  the 

(«)  6  G.  4.  c.  SO.  *.  34.  J  the  nroe  in  substance  as  24  G.  2.  c.  18.  j.  1.    ][^!JJ"*^®  ^^ 

Vol.  in.  R  for 
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18S2.  for  reviewing  this  taxation,  on  the  ground  that  the  costs 
--  of  the  special  jury  were  "  reasonable  costs"  within  the 

againti  meaning  of  5  &  6  W.JSrM.c.ll.Sn  S.,  and  ought  in  jas- 
tice  to  be  allowed,  inasmuch  as  the  Judge  had  been  pre- 
vented from  certifying  according  to  the  statute,  **  imme- 
diately after  the  verdict,"  by  the  proposal  to  refei^, 
which  originated  with  the  defendant  himself:  and,  as 
to  the  costs  of  the  reference  and  awards  that  they  were 
included  in  the  undertaking  to  pay  costs  which  was 
embodied  in  the  order  of  reference. 

§ 

Sir  James  Scarlett  and  Gumey  now  shewed  cause. 
No  part  of  the  costs  sought  by  this  motion  is  provided 
for  by  the  order  of  reference.  The  costs  of  the  cause 
must,  therefore,  be  taxed  as  they  would  have  been  in 
the  ordinary  course  on  a  trial  and  verdict  of  guilty.  As 
to  the  costs  of  the  reference  and  award,  Firtk  v»  BMn- 
son  (a)  is  conclusive. 

The  Attomey^General  conixL  The  statute  SW.ij^M. 
c.  11.  5.  8.,  allows  the  prosecutor  (if  he  be  the  party 
grieved)  reasonable  costs  on  conviction  of  the  defend- 
ant, and  the  costs  of  the  special  jury  are  reasonable 
under  the  circumstances.  The  costs  of  the  reference 
and  award  must  evidently  have  been  contemplated  by 
the  parties  in  the  submission  upon  which  the  order  of 
reference  was  framed,  and,  in  such  a  case,  the  general 
word  costs  may  be  taken  to  include  these.  Woody. 
O'Kelly  {b)  is  an  authority  to  this  effect,  which  does  upt 
appear  to  have  been  noticed  in  Firth  v.  Robinson^  (He 
also  referred  to  Hullock  on  Costs,  p.  422.  2d  edit,  where 
several  of  the  cases  on  this  subject  are  reviewed.) 

(a)  \B,iO  277.  (A)  9  Eati,  436. 

Lord 
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Lord  Temterdsn  C.  J.  The  act  6  G.  4.  c.  50.  5. 34.  1833. 
expressly  provides  that  the  costs  of  a  special  jury  shall 
not  be  allowed  to  the  party  applyuig  for  it,  unless  the  agairut 
Judge  who  tries  the  cause  shall,  immediately  after  the 
verdict,  certify  under  his  hand  that  it  was  a  cause  proper 
Co  be  tried  by  a  special  jury.  It  has  always  been  the 
practice,  in  my  recollection,  when  the  cause  went  to  a 
reference  under  circumstances  which  did  not  admit  of  a 
certificate  by  the  Judge,  to  provide,  by  a  special  consent 
of  the  parties,  that  the  arbitrator  should  have  the  power 
of  awarding  those  costs.  Without  such  power  in  the 
arbitrator,  and  such  award  made,  they  cannot  be  had. 
As  to  the  costs  of  the  reference  and  award.  Wood  v. 
O Kelly  {a)  was  cited  to  shew  that  they  may  be  taxed  under 
this  order;  but  the  more  modem  case  referred  to  on  the 
other  side  is  an  authority  to  the  contrary :  and  it  has 
been  the  practice^  as  far  back  as  I  can  remember,  to  give 
the  arbitrator  an  express  authority  over  these  costs  in 
the  order  of  reference.  It  seems  to  me  that  the  costs 
mentioned  in  the  present  order  can  only  be  construed 
to  mean  such  as  the  party  would  be  entitled  to  under 
the  general  rules  of  law,  and  do  not  include  those  con- 
tended for. 

LiTTLEDALE,    Taunton,    and  Patteson  Js.  con- 
curred. 

Rule  discharged. 

(a)  9  Eastf  436. 
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The  King  against  The  Inhabitants  of 

Gravesend. 


J^'V^**,,  T  I  PON  an  appeal  against  an  order  of  two  justices^ 
9, 5.,  after  re-  whereby  Joseph  Needhanij  waterman,  and  Sarah  his 

dting  the  in- 

convenience       wife,  and  their  children,  were  removed  from  the  parish  of 

which  happens 

by  watermen,      West  Thufinock  in  Essexj  to  the  parish  of  Gravesend  in 
apprentices        Kent^  the  sessions  confirmed  the  order,  subject  to  the 
hoiMdceepKBraor  Opinion  of  this  Court  on  the  following  case :  — 
habitaSon^         ^^^dAflOT,  the  pauper,  before  and  when  he  was  bound 
themseWes  or     apprentice  as  after  mentioned,  was  livinff  in  the  parish 

their  appren-         *  *^  ^  a  r 

ticea,  enacts*      of  Qravesend  with  Mr,  Twiss,  lisfhterman  and  freeman  of 

that  it  ihall  '     f 

not  be  lawful     the  Waterman's  company,  as  his  servant     Twiss  had  at 

for  any  water-  ,  i     i     i  i  • 

man,  though  a  that  time  two  apprentices  regularly  bound  to  and  serving 
(waterman's)  him.  It  was  agreed  between  Twiss  and  Needham  that 
^H^bii^'to  tak"  ^he  latter  should  be  his  apprentice,  and  with  this  view 

he  was  sent  up  by  Twiss  to  Waterman's  Hall  to  be  bound 
to  Mrs.  Elizabeth  Pearce^  who  was  entitled,  as  the  widow 
of  a  freeman  of  the  waterman's  company,  to  take  ap- 
prentices. She  was  living  at  Gravesend^  at  the  house  of 
her  daughter ;  and  she  had  no  business  or  residence  of 
her  own.  At  Waterman's  Hall  Needham  was  regularly 
bound  to  Mrs,  Pearce  for  seven  years  from  the  lltb  of 
October  1804,  but  upon  an  understanding  that  he  was 


to  keep  any 
perK>n  as  his 
or  her  appren- 
tice, unless  he 
or  she  ghall  be 
the  occupier  of 
some  house  or 
tenement 
wherein  to 
lodge  him  or 
herself  and 
such  appren- 
tice; and  that 
he  or  she  shall 
keep  such  ap- 
prentice in  the 

same  house  or  tenement  wherein  he  or  she  shall  lodge  or  lie,  on  pain  of  forfeiting  lOL  for 
erery  offence. 

By  section  4.  it  is  provided,  that  no  such  freeman  or  freeman's  widow  shall  take  or 
retain  more  than  two  apprentices  at  the  same  time,  under  a  penalty : 

Held,  that  by  section  5.  any  contract  to  take  an  apprenUce,  entered  into  by  such  freeman 
or  widow,  not  being  an  occupier  of  some  house,  &&,  or  baring  already  two  apprentices^ 
was  prohibited ;  and,  therefore,  that  where  a  pauper  bound  himself  by  indenture  of  ap- 
prenticeship to  senre  the  widow  of  a  waterman,  she  not  having  such  house,  &c.,  but  it  being 
understood  that  he  was  to  live  at  the  house  of  a  freeman  of  the  company  (which  he  did)» 
and  to  serve  him  conformably  to  the  indenture,  he  having  two  other  apprentices  at  the  time^ 
such  iadeniuie  was  absolutely  void,  and  no  settlement  was  gained  by  serving  under  it. 
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to  serre  Twisu  He  never  went  to  or  serted  Mrs. 
Pearce.  She  retained  one  part  of  his  indentures,  but 
7\mss  bore  the  expenses  of  the  binding,  and  paid  her  a 
sum  of  money  every  quarter  in  consideration  of  Need" 
hanCs  services  as  long  as  Needham  stayed  with  him.  The 
latter  resided  with  him  in  the  parish  of  Crravesend,  and 
served  him,  conformably  to  the  indentures,  for  about 
two  years ;  he  then  ran  away,  and  never  returned  to  the 
service.  On  the  19th  o(  January  1815  he  was  made  a 
freeman  of  the  waterman's  company,  as  having  served 
Elizabeth  Pearce.  It  is  the  practice  of  the  waterman's 
company  to  confer  the  freedom  of  that  company  upon 
apprentices  who  may  not  have  served  their  masters  re- 
gularly during  all  the  time  for  which  they  were  bound, 
if  the  masters  are  satisfied,  or  are  remunerated  for  lost 
time.  The  court  of  quarter  sessions  held  that  the  in- 
dentures were  not  rendered  void  by  the  stat  10  G.  2. 
c.  31.  &  S.  and  5.,  and  that  service  under  them  conferred 
a  settlement ;  and  they  confirmed  the  order  of  removal, 
subject  to  the  opinion  of  this  Court  as  to  the  validity  of  the 
indentures.   The  case  was  argued  in  Michaelmas  term  by 


The  KiKO 

The  Inhabit* 

ants  of 
Gea?xseki>. 


Ejtox  and  Bullock  in  support  of  the  order  of  sessions. 
No  question  arises  in  this  case  on  the  fact  of  the  ap- 
prentice having  been  bound  to  one  person  for  the  pur-* 
pose  of  serving  another,  it  having  been  decided  that 
such  a  binding  is  valid ;  Holy  Trinity  v.  Shoreditch  (a). 
The  true  question  is,  then,  whether,  under  the  10  G.  2. 
c.  31.  «.  4.  and  5.  (i),  this  indenture  be  void,  or  only  void- 
able? 

(a)  1  Sir.  10. 

(6)  To  avoid  Uie  great  inconvenieDce  which  happens  by  wherrymen 
and  such  other  watennen  and  lightermen  as  aforesaid  daily  taking  ap> 
preotioci,  before  mch  wfaerrymeD,  watermen,  or  lightermen  are  house- 

R   3  keepers, 
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Tills  Knro 

agdhai 
The^lnMbit- 

'ftfltfl  (n 


able?  There  are  no  words  declaring  indentures  made* 
contrary  to  the  act  void  or  unavailable.  There  is  much 
difficulty  in  defining  the  principle  of  the  cases  where  in^ 
dentures  have  been  considered  void,  or  only  voidable. 
The  last  case,  Bex  v.  Hipswell  (a),  arose  on  the  28  G.  5, 
r.48. 5.4.  (to  prevent  the  binding  of  children  under  eight 
years  of  age  as  chimney-sweepers);  an  indenture  was 
there  decided  to  be  void,  and  not  merely  voidable,  on  the 
ground  that  it  would  be  contrary  to  the  spirit  of  the  act 
to  consider  it  only  voidable  where  the  provision  was  intro* 
duced  for  a  public  purpose,  and  to  protect  those  who  were 
incapable  of  protecting  themselves,  as  in  the  case  of 
infants  of  such  tender  years.  It  was,  indeed,  considered 
that  void  may  be  construed  voidable  ;  and  if  this  had  not 
been  intimated,  it  must  have  been  inferred  from  the  Court 
giving  such  a  reason  for  its  decision,  as  that  act  declares 
indentures  contrary  to  its  provbions  absolutely  void  in 
law  to  all  intents  and  purposes.  In  Rea  v.  St.  Nicholasy 
Ipswich  (&),  and  Rex  v.  Gainsborough  (c),  which  have  fre- 
quently been  recognized,  (the  former  particularly  in  Ch-ay 


keepers,  or  have  any  settled  habHation  for  tbemsel? es  and  Uieir  appicntii 
to  lodge  in,  whereby  ptlferinig  and  disorderly  actions  are  oommitted,  it 
is  enacted,  "  that  it  shall  not  be  lawful  for  any  wherryman,  waterman,  or 
lighterman,  though  a  freeman  of  the  company,  or  his  widow,  to  take, 
retain,  or  keep  any  person  as  his  or  her  apprentice,  unlen  such  waterman, 
wberryroan,  or  lighterman,  or  the  widow  of  such  waterman,  wherryman, 
or  lighterman,  shall  be  the  occupier  of  some  house  or  tenement  wherein 
to  lodge  him  or  herself,  and  his  or  her  apprentice ;  and  such  watermao* 
wherryman,  or  lighterman,  or  his  widow,  shall  keep  such  apprentice  to 
lodge  and  lie  in  the  same  house  or  tenement  wherein  he  or  she  doth 
lodge  or  lie,  upon  pain  that  erery  master  or  mistress  acting  otherwue, 
and  offending  against  this  act,  being  thereof  convicted,  shall  for  evei^ 
such  offence  forfeit  and  pay  the  sum  of  10/.*'  Sect*  4.  prohibits,  under  a 
penalty,  the  taking  more  than  two  apprentices  at  a  time  by  any  freeman 
or  his  widow. 

(o)  SB.fC  466.  (6)  Burr,  S.  C.  91.     2  Str.  1066.    J 

(c)  Surr,  S,  C  586. 

V.  Cooi- 
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y*  Cooison  {a\)  the  question  arose  under  the  5  Eliz.  c.  4«        18S2. 
S.26.  and  4L,  the  last  of  which  declares  that  all  inden-  ' 

tares  not  contormable  to  its  provisions  shall  be  ^^  void        ogakui 
to  all  intents  and  purposes;"  and  in  those  cases  it  was        aaiipf   . 
holden,  aiier  great  consideration,  that  indentures  not  in       ^^miin* 
conformity  with  the  act  were  voidable  only,  and  settle- 
ments might  be  acquired  under  them.   In  Gye  v.  Felton  (b) 
an  action  was  brought  for  harbouring  an  apprentice ;  and 
it  appeared  that  the  indenture  was  no^  conformable  to 
this  statute,  and  that  the  master  was  liable  to  a  penalty : 
the  Court  there  held  the  nonsuit  to  be  proper,  simply  on 
the  ground  that  the  plainti£P  could  not  avail  himself  of  a 
right  originating  in  his  own  violation  of  the  law ;  for 
they  did  not  hold  that  the  indenture  itself  was  void,  being 
precluded  from  so  doing  by  the  above  cases.    The  sta- 
tute here  in  question  supposes  that  an  indenture,  though 
not  conformable  to  its  provisions,  may  be  valid  for  some 
purposes,  since  it  specifies  in  sect.  S.  certain  disabilities 
that  attach  to  the  apprentice  bound  contrary  to  the  act, 
(the  master  only  being  subject  to  the  penalty  imposed  by 
sect  5.)  which  would  have  been  unnecessary,  if  the  legis- 
lature bad  intended  the  apprenticeship  to  be  absolutely 
void.     Again,  the  mischief  contemplated,  of  apprentices 
serving  masters  with  whom  they  do  not  reside,  was  not 
occasioned  here,  for  the  apprentice   resided  with  his 
actual  master.     The  regulation  as  to  the  number  of  ap- 
prentices is  for  the  advantage  of  the  waterman's  company, 
and  not  for  the  public  benefit ;  the  number  being  thus 
restricted,  in  order  that  all  the  members  or  their  widows 
may  have  an  equal  chance  of  obtaining  premiums  for 
binding,  and  becoming  entitled  to  the  earnings  of  ap- 

(a)  16£ajr,  15.  {h)  4  Taunt,  876. 

R  4  prentices* 


GiiAvilttiWi' 


344  qASE^  m  HUU^^EY'  TfilftM. 

18S2.  ^      prentices.     It  would  be  too  jnocb  (9  hold  this  indenture 

_  void  for  a  non-compliance  only  with  the  letter  of  the 

The  Krwr 

ajwte4  '  ■  statute ;  and  there  is  no  case  where  a  settlement  by  ap^ 

The  InlMU^  ...  , 

•Mi^  •  prenticeship  has  been  de&ated,  unless  a  statute  has 
expressly  declared  that  no  settlement  shall  be  acqniredy 
as  the  56  G.  3.  c.  139.  *'  for  regulating*  parish  appren* 
tices;"  or,  unless  in  terms  the  indenture  is  declared 
void,  and  not  available  for  any  purpose. 

Byland  and  Hound  contrcL  The  taking  or  keq)ing  of 
an  apprentice  by  the  widow  of  a  waterman,  who  has 
not  a  house  or  tenement  wherein  to  lodge  the  ap- 
prentice, being  prohibited  by  the  statute,  the  contract  to 
take  and  keep  the  apprentice  must  also  be  prohibited. 
It  is  laid  down  by  Hdt  C.  J.  in  Barildt  v.  Vinor  (a), 
^'  that  every  contract  made  for  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlawful  by  any 
statute  is  a  void  contract,  though  the  statute  itself  doth 
not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty 
on  the  offender,  because  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the  statute;  as, 
for  instance,  in  the  case  of  simony,  the  statute  only  inflicts 
a  penalty  by  way  of  forfeiture,  but  doth  not  mention 
any  avoiding  of  the  simoniacal  contract;  yet  it  hath 
always  been  held  that  such  contracts  being  against  law, 
are  void."  And  this  position  as  to  simony  is  confirmed 
by  Gibbs  C.  J.  in  Greenwood  v.  The  Bishop  of  London  (6). 
In  Rex  V.  Hipswell  (c)  it  was  held,  that  no  settlement 
was  gained  by  serving  under  an  indenture  whereby  a 
child  under  eight  years  of  age  was  bound  apprentice 
to   a  chimney-sweeper.      There,    indeed,   the  statute 

(fl)  Carth,  252.  (6)  5  Tauni.  727.  (c)  8  5.  $  C.  466.  . 

28  G.  3. 
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■    tJ 
28  6.  S«  it?.  48.  s,  4.  expressly  made  void  all  sach  inden-        18S2. 

tures.     The  statute   10  G.  2.  c.  31.  contains   no  such       ^ 

The  Kino 

proTision ;  but  the  third  section  enacts,  that  every  ap- 


Oaayubkd. 


prenlfice  boovid  contrary  to  the  true  intent  of  the  act  IntToiP* 
shall  not  obtain  any  freedom  by  such  apprenticeship,  or 
be  entitled  to  any  the  privileges  and  advantages  by  such 
apprenticeship,  which  watermen  free  of  the  company  are 
entitled  to,  but  shall  be  subject  to  pay  for  every  time  he 
shall  work  any  boat,  &c.  10/.;  and  section  5.  prohibits 
any  waterman  or  his  widow  (and  that  und^r  a  penalty) 
from  taking  an  apprentice,  unless  such  waterman  or 
widow  shall  be  the  occupier  of  some  house  or  tenement 
wherein  to  lodge  him  or  herself  and  such  apprentice. 
Coupling  these  two,  sections  together,  and  construing 
them  with  reference  to  the  object  which  the  legislature 
had  in  view,  the  statute  does  amount  to  a  legislative  de- 
claration that  an  indenture  of  apprenticeship  made  with 
a  waterman  or  his  widow  not  having  a  place  of  residence 
wh^iein  to  lodge  the  apprentice,  shall  be  absolutely  void. 
And  this  is  an  answer  to  any  argument  founded  on  Holy 
Trimhf  v.  Shorediich  {a). 

Cur.  adv.  vuU. 

Lord  Tentjsrdbn  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  case  was  argued  in  last  Michaelmas  term.  In 
support  of  the  settlement  of  the  pauper  in  Gravesendy 
and  of  the  order  of  sessions,  it  was  contended  that  the 
indenture  of  apprenticeship  was  not  void,  but  only 
voidable  at  the  election  of  the  parties  to  it,  and  The  King 
T^&MNieholaSf  Ipswich  {or Sl.Ntcholas and Sl.PeteT^5{b)y) 

(a)   1  Sira.  10.  (6)  Burr.  S.  C,  91. 

and 
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and  some  other  cases  which  ufrfiold  the  autliorily  of  that 
cBsc^  were  cited  in  support  of  ihe  argument 

On  the  other  side  it  was  contended  that  the  binding 
in  ibis  case,  being  in  direct  violation  of  ihe  provisions  of 
the  statute  10  G.  2.  cSl.^  was  absolutely  void ;  and  the 
case  of  The  King  v.  The  Inhabitants  of  Hipmdl  {a)  was 
relied  upon  as  an  authority  in  point 

Upon  reference  to  the  statute  5  Eliz.  e.  4.,  and  the 
10  6»  2.  e»  31.,  a  manifest  distinction  will  be  found.  The 
clause  of  the  statute  of  Elizabeth  declaring  that  i^« 
dentures  and  bindings  otherwise  than  by  the  statute  is 
limited  and  provided,  shall  be  clearly  void,  is  the  forty* 
first  section.  The  clause  which  was  relied  upon  in  Tie 
King  V.  iS^  Nicholas  {b)  for  the  purpose  of  shewing  the  in« 
denture  to  be  void,  is  the  twenty-sixth  section.  Bot  this 
twenty-sixth  section  is  not  negative  or  prohibitory ;  it  is 
permissive  only.  It  allows  a  householder  in  a  town  coiw 
porate  to  take  an  apprentice  of  the  description  therein 
mentioned  for  seven  years.  The  apprentice  thus  allowed 
to  be  taken  is  the  son  of  a  freeman,  not  occupying  hos» 
bandry,  nor  being  a  labourer,  and  inhabiting  in  the  same 
or  some  other  city  or  town  corporate.  But  this  section 
does  not  enact  that  no  apprentice  shall  be  taken,  who  is 
not  the  son  of  such  a  freeman  as  therein  mentioned,  or  that 
an  apprentice  shall  not  be  taken  for  less  than  seven  years. 
And  if  a  binding  for  less  than  seven  years  had  been 
held  void,  it  would  have  been  difficult  to  say  that  the 
binding  in  a  town  corporate^  of  die  son  of  a  person  not 
falling  within  the  description  in  the  statute,  must  not  be 
void  also;  and  this  appears  to  have  been  the  opinion  of 
Lord  Hardwicke.    It  is  well  known  that  the  policy  or 

(a)  8  J9.  4  a  466.  (h)  6  Burr.S.C.9U 

expediency 
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expediency  of  this  and  some  other  of  the  provisioiis '  of 
this  statute  oiEliiBabefh  had  ceased  to  be  acknowledged 
before  the  decision  in  the  case  I  have  saentioaed*  Alid 
the  other  Judges  of  the  Court,  acoordiog  to  the  vep^vt 
by  BurroWj  observed  that  the  act  seemed  more  beneficial 
to  corporations  dian  to  the  public  in  general.  Indeed^ 
it  bears  a  strong  resemblance  to  the  system  of  keeping 
persons  in  the  caste  in  which  they  were  born,  that  pre- 
vails in  some  parts  of  the  East.  But  the  fifth  secdon 
of 'the  statute  10  G.  2.  c.  SI.  fs  negative  and  prohibitory. 
It  recites  a  mischief,  and  for  remedy  diereoF  enacts  that 
it  shall  not  be  lawful  for  a  waterman  or  his  widow  to 
take,  retain,  or  keep  an  apprentice,  miless  he  or  she  be  \ 
the  occupier  of  a  house  or  tenement  to  lodge  him  o^ 
herself  and  the  apprentice.  Sect  4.  prohibits  a  water* 
man  from  taking  more  than  two  apprentices.  It  is 
dear,  npon  the  facts  found,  that  the  binding  of  this 
pauper  was  an  evasion  of  these  sections. 

The  contract,  then,  was  a  prohibited  contract,  and 
this  case  falls  within  the  principle  of  the  decision  of  this 
Court  in  The  King  v.  The  Inhabitants  of  HipsofeU  («)• 
Upon  the  authority  of  that  case,  and  upon  the  dis^^ 
tioction  between  a  prohibited  contract  and  a  provision 
like  that  of  the  twenty-sixth  section  of  the  statffte'  of 
EUzabethj  we  are  of  opinion  that  this  indenture  of  ap- 
prenticeship was  absolutely  void,  and  that  no  settle- 
ment could  be  gained  under  it;  and  consequently  the 
rule  for  quashing  the  orders  must  be  made  absolute. 

Orders  of  sessions  quashed. 

(a)  SB^iC.  466, 


«ft^  CAdBS  %  ^ISaARYi  hBEBMht 


r!' 


^^JJJSg^  Ford  ag-^rfrts/ Jones:  '  ""    •  •     '-'•''■ 

two  arbitnton,  jtffitors^  aod  their  umpire  in  cas^  of  dispute  '^he 
pire  in  case  of  two,  after  hearing  the  case^  differed  as  to  the  decision; 
is  ^imnuds'^  <^  ^.A  meetings  which  they  and  both  the  parties  at* 
■greed  to  ap.      (jendcd,  it  was  determined  that  an  umpire  should  be 

point  an  um-        ^^      .     *  r  ,  ,    ,  i 

ptre.  tuch  chosen,  and  each  arbitrator  named  one.     Neither  was 

appotntment 

must  in  no        objepted  ta      Some  one  then  proposed  that  the  (wo 

G8M  be  decided 

by  chance.  990969  jihovld  be  written  ou  papers,  put  into  a  hat,  and 
where  each  of '  QOie  drawo  Qut^  and  the  party  drawn  should  be  the  iim- 
had  namedT"  pi*^  ^  i^^^ne  was  accordjngly  drawn  in  thi?  manner, 
Sm^rejand  ^^^  ^^  con&ent  of  all  present ;  and  the  umpire  so  c^cyi^ 
neither  was  dis.  jrj^erwftrds  made  his  award  in  the  plaintiff'f  ftvoun   The 

approved  of,         ^^  »  .        .  . 

and  it  was         defendant  being  dissatisfied  with  this  decision,  and  having 

thereupon  p«>-  ^  . 

posed  that  the  di^cpvered^  as  it  was  now  alleged,  that  the  umpire  was  an 
should  be  de-  ol^ecUonable  person,  obtained  a  rule  to  shew  cause  why 
which  was  acT*  the.  award  should  not  be  set  aside,  on  the  ground  that 
^^presc^  the  choice  of  an  umpire  by  lot  was  irregular. ,       . 

and  with  the 

eoncurrence  of  •  i  • ,     j  * .  ,,r    .  I  ^ 

the  arbitrators        CompbcU  now  shewed  cause.     The  facts  here  are  dis- 

and parties, an  '-^  .t  .  , 

award  made  by  tioimishablie  fro«i  those  of  the  case.  In  the  Matter  of 

theumpireso  °^  _  '•  :   >•     ^ 

chosen  was  set    Oofs^l  (<z^),  where  the  Court  over-ruled  Neale  v.  f^^^er^^^ 

ipdheld  an  appointtnent.by  lotto  be  irregulaf.  I|^  bot)} 
of.tbpie  casi??  ^Afih^^arbit^-^tor^.pr^f^red  :the  u^^ 
Min^d  .  Ijy  .hipwqflf ;  bgre  t^e  jumpipes  ,  namfed  ^  were 
equally  ^ipprpyed.  of  by  each)  ^^>  ^h^refore,  l^l^e  chpic^ 
of  one  fay. lot  ^a^.only  lik^  the  d^ily.pr^ctice,p,f  t^ing 
twelve  names  from  the  jury  pannel  byibfill^t,to.;^ry 
causes.    [Lord  Tenterden  C.  J.  That  is  by  statute.]    In 

(a)  »&4*a6M  (6)  lejB^ti^iU    ) 

CasselFs 
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CasselTs  case  the  arbitrators  had  agreed  to  decide  by  lot,       .Mtt- 
before  any  one  had  been  nominated  by  either,  which  is       ^"»«^ 

^  ^  *  Ford 

also  a  ground  of  dtsti9Ction(aX  Hatfis  v.  Mitchell  (b\  amimtiA,  ^ 
and  Wells  v.  Ckmke  (c),  which  may  be  mentioned  on  the 
oth^r  side,  hcfAi  differ  in  circumstances  from  the'f^resejit 
case.  If,  iiideed,  Neale  v.  Ledger  is  over-ruled  to  the  ex- 
tent of  establishing  that  the  nomination  of  an  umpire  by 
lot  can,  under  no  circumstances,  be  valid,  this  motion  Cfln<^ 
ndtt>e  resisted.  But  the  Court  has  not  yet  gone  that  length'. 


CocJcbum  contii.  The  evident  object  of  the  Court  ih 
the  case  In  the  Matter  of  Cassell  {d)  was  to  set  aside  nice 
distinctions,  and  exclude  chance  altogether  in  the  ap- 
pointment of  umpires.  Lord  Tenterden  C.  J.  says  there, 
^  The  parties  to  the  reference  expect  the  concurring 
judgment  of  the  two  in  the  appointment  of  a  third ;  and 
We  think  it  better  not  to  decide  the  present  case  npon 
any  nice  ground  of  resemblance  to,  or  difference  from, 
the  others,  which  might  lead  to  discussion  and  litigation 
in  other  cases,  but  to  lay  it  down  as  a  general  rule,  that 
the  appointment  of  the  third  person  must  be  the  act  K)f 
the  will  and  judgment  of  the  two,  must  be  matter  of 
choice  and  not  of  chance,  unless  the  parties  consent  to 

•  •  • 

or  acquiesce  in  some  other  mode/*  Here  the  pMiii^ 
had  not  the  concurring  judgment  of  the  arbitrators  in 
ihe  ultimate  appointment,  admitting  that  they  had  it  in 
ttie' nomination  of  the  two  out  of  whom  the  appotntttient 
was  made.'  In  Nealk'y.  Ledger  [e\  which  is  over-ruled 
hyCdsselts  case,'  neither  of  the  parties  liamedifar  umpire 
was'ij^sapproved  Afj  there  was  only  a  preference  by  each 
ar()itrator  of  the  person  named  by  himself. 

» •  1    r  ■  f        '  .  ■ . . 

(a)  See  Toung  v.  MUler,  SB.f  C.  407. 
(6)  S  Fint.  465.  (c)  8  B.  ^^JL  SlS; 

'      '        <<0  9  i^«  ^i- C.  e84.  (e)  16J?o«/,5]. 

Lord 
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'^ 'Lor^  TtTNTERDEN  C.J.  t  rfitt  (Jff  bp!ii?to  t6at  ft& 
inie'  ought  to  be  mnde  absolute.  The  priii67pte  f^A 
down  in  the  case  In  the  Matter  of  Cassell  {a)  appears  to 
'me  very  sound,  that  the  appointment  of  an  umpire  ^uk 
be  matter  of  choice  and  not  of  chance.  I  thought  Ae 
rule  had  been  so  clearly  stated  in  that  case  as  to  excltide 
all  subtle  distinctions  for  the  future. 


LirrLEDALG  J.  I  am  of  the  same  opinion.  It  is 
alleged  here  that  the  parties  themselves,  at  a  meeting 
with  the  arbitrators,  assented  to  the  proceeding  by  lot, 
but  such  assent  must  always  be  a  matter  of  doubt 


':, 


TAXJirroN  and  Patteson  J«.  concurred. 

Rule  absolute. 


(a)  9B.i  a  624. 


Saturday^ 
JanMmy  28th« 


The  King  against  The  Justices  of  Kent« 


nMiMfaite     ^  l'^  E(f$ter  term.  1831,  a  rule  was  made  absolute  for  a 


cerUorari  to  remove  into  this  Court  an  ord^r  of  j9B- 


«•  5.  requires 
tbftt  tbe  piity 

■uing  forth  any  tices  fpr  diverting,  ft  highway  and  turning.  tJiQ  t^w  live 
have^^Yen  , ,  o{  rofrd  tbrough  tbe^  lands  of  Sir  Tij^?ma^.  Mwjw ,  Wiffff(h 
to  ^  Jurti^  ^  Bwtni  with  hb  cpi;$f|pt ;  and  also  to  r^iqoY^  ^a  order  pf 
kf^^!"  '  sessioi^  for.  confirming  and  cnrottimg.  the  fatw^lfi)* 
A  certiorari  ^  fur|hw  3|ep  having  h^n  taken,  Sir  T.  M*  W,  in  tbe 
iiiued  at  the   ,  J^gt  vAcation . -obtained  jbl  summons  to  shew  outse  befoe 

instance  of  any  ...  -f 

but  the  party     a  Judge  at  chambers  why  the  certioiraci  should  not 

who  gave  such 

notice,  although 

he  arowedly  drops  the  proceeding,  and  although  it  is  too  \t^  to  gi?e  a  fresh  notieeb 

(6)  See  Bex  ▼•  Hamer  and  MoupeU,  2B%^Ad.  150. 

forthwith 
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D.  PoUoek  ttotkiviu  The  notice  here  'was  given,  at 
the  dme,  consistently  with  the  act,  but  is  abandoned 
with  the  manifest  purpose  of  preventing  the  orders 
from  being  brought  up  to  be  quashed.  There  are  no 
means  of  compelling  these  parties  to  proceed,  and  %  \i 
now' tod  late  for  a  new  application  to  the  Court,  aa  that, 

'  by  sect  5.  of  the 'act,  must  be  made  within  six  months 
next  alter  the  order.  The  object  of  this  motion  is  otAy 
to  fbilbw  np  what  the  opposite  pttrtSes  hate  regularly 

Mcbtiimenced.    Any  terms  the  Coort  iMnk  reasonable, 

'  l*ill  be  acceded  to. 


Th«  Mivo 


fiMrthwkh  be  lodged  by  the  parties  to  whom  the  rule 
had  been  granted,  and  why  they  should  not  get  the 
case  set  down  in  the  crown  paper :  but  on  the  attend- 
ance before  the  Judge,  it  was  stated  on  their  behalf  that  Ktw. 
they  abandoned  their  rule.  In  the  present  term  D. 
JPcUock  obtained  a  rule,  calling  upon  the  justices  to 
shew  cause  why  Sir  T.  M.  W.  should  not  be  at  liberty 
at  hb  own  instance  to  issue  the  writ,  and  to  take  such 
further  proceedings  thereon  as  should  be  necessary  for 
quashing  the  orders. 

* 

Erie  now  shewed  cause.  The  act  13  G.  2.  c.  18.  $•  6. 
requires  it  to  be  proved  on  oath  that  the  party  suing 
out  any  certiorari  has  given  notice  thereof  to  the  jus- 
tices whose  proceedings  are  to  be  removed.  The  name 
of  the  party  is  an  essential  ingredient  in  the  notice, 
JBfT  V.  The  Justices  of  Lancashire  (a).  It  is  impossible, 
therefore,  that  die  notice  should  be  given  by  one  person, 
and  the  writ  taken  out  by  another. 


■  •  I 
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m>.  The  Oowtj  however,  diought  die  words  of  die  aet 

^unless  it  be  daly  proved  upon  oadi  diat  the  said  paHy 
or  parties  suing  forth  the  same,  badi  or  have  given  six 
days'  nodce,"  amdasive  against  the  motion;  and  die 
rnle  was 

Discharged. 


soih« 


Ex  parte  Garrett  and  Clark  against  The 

Mayor  of  Newcastle. 

iDtbecbMiMe    /^N  a  former  day  of  this  term,   MerewetherSeijU 
csdMit,  the  moved  for  a  rule  to  shew  cause  why  a  mandamus 

rvk  MM  for  •     shouid  not  issue,  calling  upon  the  mayor  of  Newcastle- 


^lu^  on  th*  «/xm-  7]^  to  propose  a  certain  resolution  to  the  burgesses 
tovnfeopro.  ^f  ^*t  town  in  guild  assembled,  under  the  following  dr- 
S^  *  ^IkTbu  ^^D^tanoes,  alleged  in  the  affidavits  upon  which  the  ap- 
g«M»inguiid  plication  was  founded.  The  mayor  and  burgesses  of 
npMOiog  ccr-  Newcastle  are  a  corporation,  of  which  the  parties  apply- 
though  it  WM  ing  to  the  Court  are  members.  Three  assemblies  of 
^r-Hiwt  and  the  coiporation,  called  guilds,  are  held  in  die  year,  liy 
might,  bj  custom,  on  stated  days.   By  charters  of  Queen  Eliwfeik 

mS^*i^\uA  ^^  JcLfnes  the  First,  the  common  council  or  major  part 
fimcrly  bean  thereof  beiuff  assembled,  of  which  the  mayor  and  sik 
S*"'^  aldermen  were  to  be  seven,  or  the  mayor  and  burgesses 

or  the  major  part,  whereof  the  mayor  was  to  be  one, 
being  gathered  together,  were  empowered  to  maae  oy- 
laws  for  the  government  of  the  mayor,  burgesscsj^'  ana 

**'UQil*' 

inhabitants,  and  of  all  merchants  and  odiers  resKlent 
in  the  town,  and  for  other  particular  purposes,  wnicn 
it  is  not  material  to  enumerate.  The  mayor  always 
presides  at  the  guilds.     As  soon  as  he  takes  his'ptace, 

proclamation 
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prodMUftioii  U  romde  for  .9)1  pisr^ns  bairiijig«Qy4ing       |t||^* 
to  do  at  th^  cqiirt  to  come  forth  and  be  heard;  afttr 


^ 


which  the  stewards  and  wardeps  of  the  several  in-  Paeakit 
corporated  Gompaiues  of  the  town  fri^quently  p|it  <|ue6-  The  Mayor  of 
tioQSy  and  make  observations  or  complaints,  to  w)udi 
the  nuypr  gives  such  answers  and  explanations  as  are 
necessary,  and  he  announces  such  matters  as  require  to 
be  communicated  to  the  guild:  the  town  clerk  then  calls 
4iver  the  names  of  persons  claiming  their  freedom,  and 
these  being  disposed  o^  the  assembly  is  dismissed.  The 
affidavits  stated,  that  the  right  of  making  laws  and 
orders  at  these  guilds,  though  an  ancient  privil^;e,  had 
of  late  been  disused,  and  the  only  formal  business  trans- 
acted had  been  the  bearing  of  claims  to  freedom;  but 
thi^  orders  appeai^ed  to  have  been  made  in  open  gui^i 
in  1641, 1650,  and  166^  and  were  believed  to  bavebew 
made  at  other  times :  and  that  in  ISSO^  at  a  guild  .of 
bufgones,  a  resolution  was  passed,  and  signed  by  the 
then  mayor,  that  that  court  considered  itself  a  court  of 
raoond :  That,  nevertheless,  the  nuiyors  had  of  late  yeaps, 
wbca  iMresidiag  at  guilds  except  on  the  last-meoiiopefl 
oooasioui  refused  to  put  any  resolution  of  mqtifin  to  tff^ 
biu]geafes  there,  or  to  sanction  the  nmkipg  pf  a^f  1^W3 

or  epdinances :  and, in  particular  it  was. stated,  tbat;^ffi 

•  I  • 

jiaild  on  the  16th  of  last  Jamiaryf  the  par^i^^  npi^  f(p- 
jplyii^  with  the  concurrence  of  a  majorjQr  of  the  buf:- 
geiaes.  assembled,  moved  and  secopded  a  re3ol^tiqp^ 
^  ^mt  all  by'^laws.  annulling  or  lessening  the;  paw^  or 
jMithortt^  of  the  mayor,  and  burgesses  in  gpild,4^&eipbl^ 
ehyild  be  repealed :"  and  tha^  the  qqayor,  bei^g  ask«d 
la  poc  this  motion,  refused  to  dp  so  either  then  or  at  tjie 
iiaxt|;nild.  The  object  of  the  present  application  was 
to  aomp^l  the  putting  of  this  motion. 
Vol.  III.  S  The 


'  :t^S2.  The  Court  expressed  a  dbiibk  DvlMlher  swS^^wmmh 

.'y  damus  could  be  granted,  tis  the  luattetf  vp^r&Bi^\t 

'  OARRrre      one  in  which  the  mayor  was  to  tise  htf  diBcretbiiy  ^and 
'^e  Mayor  of  they  enquired  whether  there  were  any  authority  for 

such  an  application.  The  case  was  adjourned,  in  order 
that  this  might  be  ascertained.  On  a  subsequent  day 
ID  the  term  {a)f  . 


NB#CJL4TI.I« 


.ti 


/   - 


Mereweiher  Serjt.  said  he  had  found  no  direct  autho- 
filj^  but  relied  on  the  general  power  of  the  Covrtto 
interfere  by  mandamus  where  there  was  a  public;  offidal 
duty  to  be  exercised)  and  the  iioB<-performance  of  it 
occasioned  an  inoonveoience  for  which  there  was  no 
other  remedy.  It  was  said  in  Machell  v.  Nanff^^{j^)f 
where  the  question  related  to  the  election  of  comijopn 
counciknen,  that  the  proposing  of  business  to  ^he^^jgr- 
•poratton  belongs  to  the  mayor;  but  it  w^  added^  th^if 
the  mayor  refuse  to  make  elections  (the  busji^oss  i^^Hfi^ 
tiOD  there),  he  may  be  compelled  by  this  Cour^  It  fCft^Mot 
be  the  right  of  a  mayor  to  put  an  absolute  veto  upon  the 
proceedings  of  the  corporadon,  which  he  «aigat  dot  if.ipe 
power  here  assumed  were  lawful.  The  arguwi^tijP^'i^ir 
JRobet't  Atkins  in  Bex  v.  Mkins{G)y  is  s^rppg^  H6^^  i  ji('^ 
point;  and  in  Jl»  y._Ga^qrian(,i),.  M»S  CoulfJ.jN**^ 
from  ffivini?  any  opinion  in  favour  of  sudi  k  toiftifV'^^ 

Cwtimdvi^Mt. 

-    ■  i     '.,  'I  ,1.'  jll 

Lord  Tenterden  C*  J.  nowddivered  ithfi  iaij^mnt 
of  the  Court.  We  have  considered,  of  this  .ca$ci|.',jvid 
can  find  po  instance  of  a  mandamu3  grauted,;,a{^  a 
Aimilar  appUpation.    W^  thinly  that  by  grmfitig'^V^  a 

(a)  Before  Lord  Tenterden  C.  J.,  Littledale,  Taunton,  aod  Pallestm  Js. 
(6)  11  Easi,  Si.  n.  (a).  r  (t)  3  Mod*  ?.  (d)  11  Eiui,17. 

man- 
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-«lW<fcmW2WfbrfM#}^  J?p, tfjcjpg,  UP9P  U3  a  po^er  /ifhich      ,0^^. 
34wsiwttiWong,tf)i  ^6»  ,^d,wl^iQlfL  our  predeci?8sor$  Iw^e     .^=" 

'i*.    /tr»(.i^  .  f  .....    t     ;  Rule  refflSfjl. ,  .TJe  l^ajjg^f 

{'  !>  ill  '  .       .1 


The  9^JlifMi 


The  King  on  the  Prosecution  of  M.  Scales,  Esq.  ^«w««y» 
against  The  Mayor  and  Aldermen  of  London. 


'  ]i)r  AtmyAMUS  reciting  that  jMiV&t^l  Sc^g  had  teen  To  m  mm- 

dulj  elected  into  the  place  and  office  ot  aldennan  lord  mayor  and 

'of  tbfe  ward  oT  PMsoken,  in  the  city  of  London,  and  ifX?to^ 

'^AuMit  to  be  admitted  and  sworn  into  the  said  o«oe,  ?^"**!^/T?' 

o  ^  '   m  W.  ^.  to  the 

•  and  cbmtAandinfit  ther  mayor  and  aldermen  of  the  ci^r  of  °®"  of  aider- 

^  'f  ^  man,  they  re- 

"Xdniibh  to  kdmh  him  thei^to.    The  retorn  began  by  turned  that  the 

court  of  mayor 

^kadng  '(4s'  in  the  case  of  The  King  v.  The  Minfor  and  ud  •idermen 
''.^ldMHAt'-6fLond^{a))  that  the  city  of  Lombn- yifis  immem^^'^ 

'm'tSideai^tky,  and  that  the  citiaens  were  a  body  cbr-  l^t^'glf 
^'iPWaW/ fiefei  aid  tfiet  there  were  dwe«  Awards  wkUn  tS"^^*^ 

iiU  noc\U  Qi  )/     J 1 1-  '       any  penon  re- 

tomcd  to  them  by  the  court  of  wardmote  as  an  alderman,  was,  according  to  the  discretion  and 

'^>4Midubnuba*aa  oflthamiyoi;  and  sldennen,.  a  fit  and  profcr  p^rfon.f  nd  duly  qualified  in 

•diat  behalf,  whensoever  tjiie  fitiiess  and  qualification  of  the  person  so  returned  had  been  brought 

I'SiS^d^iaM^'We^ation  of  any  person  Intenaivd  tliecrin^  wd  that  it  was  a  necessary 

•  «ttali&ndoii  of  the  person  to  be  admitted  to  the  office  of  alderman,  that  he  should  be  a  fit 

'''Su  Vtt^er  pW^  to  support  the  dfgnity  and  d^barge  the  dutiM  oT  ftl^e  office ;  that  jt,  B. 

LJh?&'CT^tT?irrrY^'7t  i***  ^^h«"«  by  the  opurt  of  wardmote  as  duly  elected,  a  petition  by 

pcmns  interntoi  m'fhc<'ded[S6il  Wa«  |>Whted'to  them,  Hsfaar^ng'^ircumstanoes  which 

«n4l»*0fc  ^'ittiMflfe  MW.1*^*F  f4!'|"?5  i?^^  "^^^  °^  U.'lT"!.'  '"^  "**??  ^^ 
took  toe  petition  into  consioeration,  and  having  bMrd  witness,'  did  Adjudge  according  to 

"t^aa  'Hjfai' XNuft)""d  sound  consciences,  that  J.  B,  was  not  a  person  fit  and  proper  to  support 

the  dignity  and  discharge  the  duties  of  the  office : 

Held,  that  the  custom  set  out  in  the  return  was  good  and  valid  in  law : 

Held,. secondly,  that  a%  the  fitness  of  the  person  to  be  admitted  was  to  be  determined 

^"iMijllfli  AaUl«ftMd^k>f'JilMinUyor>and:al#vi»«a^  It  1it«r#i|fficient  for  them  to  state 

(   in  the  return. that.thex  had, exercised  their  discretion,  and  adjudged  that  A.  B.  was  unfit, 

^^tiidtfiiiTtti^Wticateri^«aM^-'    *.':<      f/     .1-     '    .^'i. 

ti  n#tRV?  VfQ^9H^^^  of  a  mafidamus,  to  which  a  return  has  been  made,  having  moved  for  a 
&V8fflu<K?i(rff '%e  ^tirt  htitin^,  irp^  OMietum  is  sufficient  in 

^  ^^S^ ''IVSffi&S ''K  fewTTatf  ^^  Itf  \h^  ?*!gr"'inaking  the  Ktuni» 

the  prosecutor  can  question  the  legality  of  the  return. 

•?ln«irtiT;\  bni:^.\  •    >i    ".■.•.'»  .      »        \   :■      i     .      ;|        f 

i^^m  S  2  the 
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'18^2.      the  city,   and   among  others,   that  of  Porisoken^  and 

'  divers  citizens  and  freemen  who  have  been  and  been 

The  KiKo 

agama       called  aldermen,  and  that  the  office  of  alderman  was  one 

The  Mayor       ^       ,  ,.  ,         ,  *.  j       n    • 

and  Aldermen  of  public  trust ;  that  there  was  a  court  of  record  called 
the  court  of  mayor  and  aldermen  of  the  city  of  London ; 
and  that  there  were  assemblies  or  courts  called  wardmote 
courts  holden  by  virtue  of  precepts  for,  amongst  other 
things,  the  election  of  aldermen,  to  which  precepts  returns 
were  made  into  the  court  of  mayor  and  aldermen : 

It  then  stated,  that  the  court  of  mayor  and  aldermen, 
according  to  the  custom  of  the  city  from  time  whereof^ 
&c«  have  had,  &c.  the  cognizance,  jurisdiction,  and  autho- 
rity of  examining,  hearing,  determining,  and  adjudging 
of  and  concerning  the  election  and  return  of  every  person 
elected  into  any  place  or  office  within  the  said  city  at  any 
such  wardmote  court,  whensoever  the  merits  of  such 
election  or  return  have  been  brought  into  question  by 
the  petition  of  any  person  interested  therein  to  tlie  said 
court  of  mayor  and  aldermen  holden  as  aforesaid,  and 
also  of  examining  and  determining  whether  or  not  any 
person  so  returned  to  the  said  court  of  mayor  and 
aldermen  as  an  alderman  of  any  ward  of  the  said  city  is, 
according  to  the  discretion  and  sound  consciences  pf  the 
mayor  and  aldermen  of  the  said  city  for  the  time  being, 
a  fit  and  proper  person,  and  duly  qualified  in  that 
behalf  whensoever  the  fitness  and  qualification  of  the 
person  so  returned  has  been  brought  into  question  by 
the  petition  of  any  person  interested  therein  to  the  said 
court  of  mayor  and  aldermen  holden  as  aforesaid;  end 
that  according  to  the  custom  of  the  said  city  from  time 
whereof,  &c.  it  hath  been  and  still  is  a  necessary 
qualification  of  the  person  to  be  elected,  admitted,  and 
sworn  into  the  place  and  office  of  an  alderman  of  any 

ward 
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ward  of  the  said  city  that  such  person  should  be  a  fit,     '  Id^S. 
able,  and  sufficient  citizen  and  freeman  of  the  said  city ;      _    ^  . 

•'The  Kino 

and  also  that  a  person  to  be  admitted  and  sworn  into  agaimf 
such  place  and  office  as  aforesaid,  should  be  a  fit  and  mod  AMermen 
proper  person  to  support  the  dignity  and  discharge  the 
duties  of  the  said  office  of  an  alderman  of  the  said  city, 
and  the  honor  and  charge  of  tfj^e  said  city,  according  to 
the  discretion  and  sound  consciences  of  the  mayor  and 
aldermen  of  the  said  city  for  the  time  being. 

The  return  then  stated  (as  in  Hex  v.  Mayor  of 
London)  that  a  court  called  the  court  of  common  coun*" 
cil  had  power  to  make  by-laws  for  the  better  go- 
Temroent,  &c.  of  the  said  city,  and  it  set  out  the  by-^ 
laws  made  in  the  reigns  of  Richard  the  Second  and 
Queen  Anne^  touching  the  election  of  aldermen,  and 
stated  that  before  the  former,  and  ever  since  the  latter 
by-law,  the  aldermen  of  the  divers  wards  had  been 
elected  at  such  wardmote  courts,  one  alderman  for 
each  ward.  It  then  further  certified  that  a  vacancy 
having  occurred  in  the  office  of  alderman  of  the  ward  of 
Portsoken,  a  wardmote  court  was  holden  at  which  divers 
persons  present  voted  for  the  prosecutor,  and  he  claimed 
to  he  duly  elected  alderman,  and  was  returned  duly 
elected  to  the  court  of  mayor  and  aldermen;  that 
Robert  Carter  and  others,  being  citizens  and  freemen, 
and  being  persons  interested  in  the  said  election,  pre- 
sented a  petition  to  the  said  court  of  mayor  and  alder- 
men on  the  8th  of  March  1831,  touching  the  merits 
of  the  said  election,  and  against  the  admission  and 
swearing  in  of  the  said  M.  Scales  to  the  place  and  office 
of  alderman  of  the  ward  of  Portsoken,  the  efi^ect  of 
which  petition  was,  that  the  said  M.  Scales  was  not  a 
freeman  of  the  city,  having  been  admitted  to  his  free- 

S  3  dom 
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1&&2«.-    dom  as  having  served  an  apprenticestiiD)  whereas  he 
''"'  ^  *  *    had  bound  himself  to  such  apprenticeship  before  he 
ItgftfiMs/    '   had  attained  the  full  age  of  fourteen  years,  and  noc 
and  !ftM«Hdeii  afterwards,  contrary  to  the  laws  and  customs  ot  the  city : 
and  that  Edward  Colebatch  and  others,  being  citizens  and^ 
freemen,  and  being  persons  interested,  &c.  also  petitioned 
the  court  on  the  same  day  and  year,  touching  the  fit- 
ness of  M.  Scales  to  be  admitted  and  sworn  into  the 
said  office,  charging  circumstances  which  in  the  jud| 
ment  of  the  last-mentioned  petitioners  rendered  the  sail 
Jf .  Scales  an  unfit  and  improper  person  to  be  so  admitted' 
and  sworn,  and  praying  that  the  mayor  and  aldermen 
would  direct  proper  inquiries  to  be  made  into  the  cna-' 

racter,  the  conduct,  and  the  integrity  of  M,  Scales  ;  and 

-  .  « 

that  they  would  not  permit  him  to  be  sworn  a  member  of 
the  said  court  until  the  said  mayor  and  aldermen  were 
satisfied  of  his  fitness  to  perform  the  duties  which  would 

be  cast  upon  him,  and  to  support  the  high  honour  and 

■        '       ■  >         11 

respectability  of  the  said  ancient  corporation ;  and  that 
evidence  might,  if  it  should  so  seem  fit,  be  adduced  ana 
heard  in  support  of  the  said  petition.  Whereupon  the 
court  of  mayor  and  aldermen  (after  adjournment,  ana 
.  on  divers  days  which  were  mentioned,)  took  the  petitions 
into  consideration;  and  having  heard  the  petitioners 
and  M.  Scales  by  dieir  respective  counsel  and  witnesses 
touching  the  merits  of  the  election,  and  the  qualification 
and  fitness  of  M.  Scales  to  be  sucn  alderman  as'  afore- 
said,  did,  accord mg  to  the  said  ancient  custom^  examine, 

determine,  and  adjudge  of  and  concerning  the  merics 

''  ''     ''  '  '       '      '•■''i-i'-fift 

of  the  said  petitions,  and  the  qualification  and  ntbess 

of  ]^»  Scales  to  l>e  admitted,  &c. ;  and  adjudgea  ttiat  me 

said  M,  Scales  was  not,  and  they  did  then  certify  that  in 

truth  and  in  fact  M,  Scales  then  and  there  was '  not  a 

sufficient 


.It 
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sofl^cient  fhseman  of  t.lie  said  ci^  to  hold  the  said  place        1832. 
and.  office,  for  the  reason  stated  in  the  said  first  petition 

'Ml  II  ■      :       •  •• 


I 


in  tha^  behalf;  and  they  did  also  adjudge  and  determine,        ogamu  ir 

according  to  the  discretion  and  sound  consciences  of  the  Md  AldomMnr 

said  mayor  and  aldermen,  that  the  said  M.  Scales  was 

npt  a  person  fit  and  proper  to  support  the  dignity  and 

discharge  the  duties  of  the  said  place  and  office  of  an 

alderman  of  the  said  city ;  and  they  certified  that  for 

the,  caus^  aforesaid,   and  each   of  them  respectively, 

3f.  Sciales  was  not  a  sufficient  citizen  and  freeman,  nor 

a  fit  and  proper  person  to  entitle  him  to  be  admitted 

and  sworn  into  the  place  and  office  of  alderman  of  the 

said  ward  of  Portsoken,  according  to  the  custom  of  the 

siiid  city;  and  they  returned   that  the  said  Jlf.  5ca/^^, 

for  the  reason  in  that  behalf  before  alleged,  was  not  duly 

elected  into  the  place  and  office  of  alderman  of  the  said 

ward  of  Portsoken^  as  by  the  said  writ  was  supposed 

and  suggested ;  and  for  these  reasons  and  causes  they, 

t^e.  said   mayor  and  aldermen,  could  not  admit  and 

sweac,  nor  ought  they  to  admit  and  swear  the  said 

M.  Scales  into  the  said  place  and  office,  &c.  as  by  the 

said   writ  they   were   commanded.      The    prosecutor 

having  moved  for  a  concilium,  the  case  was  set  down 

in  the  crown, paper,  and  in  last  Michaelmas  term  was 

argued  by  , 


- 

Piatt  for  the  crown.  The  return  must  be  quashed, 
because  the  custom  therein  alleged  is  bad  in  point 
of  law.  By  that  custom,  the  defendants  claim,  first, 
a  right  of  examining  into  the  validity  of  every  elec- 
tion by  the  co^rt  of  wardmote;  and,  secondly,  they 
cla^m  a  i^ight,  even  though  the  party  returned  to  them 

■  III  >  * 

be  properly  elected,  of  refusing  to  admit  him  to  the 

S  4  office, 


260  GASES :iK  HILAEV  TERM  i 

1S$9*'       office  if)  in  ibeir  jadgment,  he  b^m  persob  Qot  «|iislj(led 
to  fill  it    Jixst^  Buch.  a  power  is  wholljr  ioeonabMit: 


a«anu*       wtdi  the  stalote  11  G.  1.  c.  18*  5.  ?.,  whiidi  enacts,  tbaU^ 
■nd  Aidermm*  the  righl;  of  election  lof  aldermen  for  the  several  WBBdt< 
of  LoHxwi     ^  ^  ^.^^  ^f  Z^ondoff,  shall  belong  and  appiala&n  te 

freemen  of  the  said  city  being  hoosebcddere,  paying  soot 
as  thereinafter  mentioned,  and  bearing  lot  when  required 
in  their  sevaral  and  respective  wards,  and  to  none  other . 
wkatfioeTer-  Now,  if  the  power  assumed  by  the.  court  oi 
mayor  and  aldermen,  under  the  alleged  custom,  be  esta^ 
blished,  the  act  of  parliament  will  be  abrogated,  tor  the 
election  must  be  virtui^y  vested  in  them,  because,  ob  a 
mere  surmise  that  a  petition  has  been  presented  to  then, 
irhicfa  they  decide  upon  mthout  assigniog  any  cause, 
upon  which  issue  can  be  taken,  they  can  reject  ei^eiy 
person  proposed.    Here,  a  petition  surmises  that  a  long 
time  ago  the  prosecutor  had  commenced  an  i^ientice* 
abip,  a  few  daiys  perhaps,  before  he  was  fimrteen,  andy 
therefore,  he  was  not  a  good  freeman.    Bui;  he  has  been 
admitted  to  the  right  of  freedom  according  to  the  cuktomi 
of  the  city.    By  the  refusal  to  admit  htm  into  the  cffiee'* 
xif  alder man^  this  corporate  body,  in  efiect,  deprives!  i 
him  of  his  freedom,  in  which  he  has  a  vested  intehAf* 
He  was,  at  all  events,  a  freeman  de  fiioto,  and  that  «is  ai 
sufficient  quaIificati(Hi  if  he  was  chosen  by  thetmDJorit|jR:i 
of  the  electors.     Suppose^  before  this  election, .  ihe  coDf** 
porate  body  had  proceeded  to  oust  him  ef  his  freedboHl- 
and  a  mandamus  had  issued  to  restore  hibiy  they  cepiUI: 
not  have  returned  that  certain  persons  had  petitimed' 
them,  and  had  surmised  matters  which  they  bad  deteiw 
jnined  to  be  true.     They  most  have  expressly  ovenred' 
ihat  they  were  true,  and  must  have  assigned  the  causes, 
so  that  this  Coui:t  could  decide  upon  their  safl5ci.ency. 

Then 
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•¥hM<riii» right  dfliaMd  ia  incoasiitiait  with  the by«hMr  ISS^ 
of  tcbfe  "Wtkgn  of  iAm^  n^eraby  it  was  enacted,  that  there 

fboiild.  bei  retarned  only  one  sufficient  citiaeo  and  free-  agamu 

nam  to  the  court  of  aldermen,  instead  of  two  as  pre*  $nd  Aidtfmw 

scvibed'  bj  the  ordinance  mode  under  JSic*  11^    That^  ^      ''*^' 


coupled  with  die  act  of  11  6. 1.  a  18.,  shews  that  die 
oouit  of  aldermen  can  have  no  power  of  selection* 
BsMdes,  the  custom  most  be  bad^  inasmuch  as  the  power 
of  adeetion  thereby  claimed  is  so  liable  to  id>use9  that 
its  enstence  is  inconsistent  with  public  policy.  The 
ooMft  of  aldermen  might,  on  account  of  political  opi* 
nioHB^  or  fvom  any  other  impeoper  raotiye^  exclude 
auj  person  returned  to  them  by  the  wardmote.  The 
gieunds  of  amolioo  must  always  be  precisely  and  dis* 
tiocdy^  staled  in  the  return.  Bex  v.  Tie  Mayor  of 
Jbm^dmi{a)j  Sex  v.  The  Mayor  of  Liverpool (b\  Sex 
Wd  Tke  Mtofor  of  I^me  Regis  (c).  Here,  the  custOBi 
r^slire'to  the  apprenticeship  is  not  stated  precisely,  it 
19  only  la  be  oallected  bjr  inference  from  the  petition,  so 
that  the  prosecvtor  could  not  traverse  it,  and  though  it 
may*  be^  that  he  is  not  a  freeman  by  apprenticeship^  yet 
he  luaj  hare  acquired  the  freedom  by  other  meansi 
which'  is  not  negadred.  The  return  b  altogether  bad| 
aa  not  statii^  the  precise  grounds  of  otyectioo»  In  Bagf^$ 
catet(if),  it  was  resolred,  '*  that  the  cause  of  disfitachise* 
ment  ought  to  be  grounded  upon  an  act  which  is  against 
thedbly  of  a  ckiien  or  burgess,  and  to  the  prejudice  of 
tb'pabHo  good  of  the  city  or  borough  whereof  be  is  « 
choea  or  burges%  and  against  his  oath  which  he  took 
when  he  was  sworn  a  freeman  of  the  city  or  borough*'* 
Hear,  howerery  nothing  of  that  kind  is  all^^ped  to  de* 


(a)  S  Salk.  432.  (b)  8  Burr.  793, 

(f )  Ztoi«.  Itl9.  (<r)  llCVuSlk 
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1JI99^      Iptim  him  of  bis  right  as  freeioap.    With  r^jpeft  to  the  ^ 
j^^^    letter  petition,,  the  return  is  only,  that  th^  petiti9n, 
ogffifui,      charged  circumstancest  which^  in  the  judgment  of,  the^ 
•B^UffviBRO.  petitioners,  rendered  the  said  M.  Scales  an ,  unfit  and 
,  w^Jn  p    improper  person  to  be  admitted  and  sworn*.    It  is  im- 
possible to  collect  what  were  the  complaints  there  charged, 
against  him»  upon  which  the  court  of  aldermen,  have 
d^ided;  and  this  Court,  who  have  the  power  of  review- 
ing their  judgment^  are  not  informed  of  the  grounds  oq 
which  it  went.    The  power  of  amotion  may  be  incident, 
to  every  corporation,  but  on  return  to  a  mandamus  th^ 
defect  of  title  in  the  party  amoved^  ought  to  be  shewn. . 

Fdlett  contr^  The  authorities  cited  apply  to  cfusc;; 
vhere  a  mandamus  has  been  granted  to  restore  a  peraoi^ 
removed  from  a  corporate  office.  Here,  the  mandamus 
is  to  admit  the  prosecutor  to  the  office  of  Alderman,  n^ 
Ip  restore  him  after  amotion.  It  states  two  gipujpdSf^ 
first,  that  he  was  duly  elected ;  and,i  secondly,,  that  tl^f^ 
oourt  of  mayor  and  aldermen  ought  to  admit  hin^  to  th^ 
office.  Now,  the  return  applies  separately  to  each  ^ 
those  grounds,  and  several  distinct  matters^m^ay,!^  i;^ 
turned  to  different  parts  of  the  writ.  It  is  -stati^^ilupfi 
the  defendants  have,  jurisdiction,  first,  of  e^f^min^q|} 
concerning'  the.  election  and  return  of  eyejry  pin^^ 
elected  into  the  place  of.  alderu^an,  .as  la.^d^vtii^^ 
Winciestit^s  case,  ia  Bex  v.  T%s  Maj/or  «^<^  ^^e^fTf^ 
^  IJmdQn{a)i  and,  secondly^  of  examining; /i]^  c% 
termining  whether  or  not*  the  person  returp(^.^^jf,^thg 
wardmote  as  an  alderman, .  is»  acc^rdijotg  tp,tbq^dj;|j 
cretion  and  sound  consciences  of  the  mayor  and  ^6f^ 

men. 


IN  TH£ 
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men,  a  fit  anif  jiroper  persoii,  anff  daly  qualifiecTfri  ffiflfl 
I>etiatr.     It  then  sets  out  a  Custom," '"  tliat  thepeAoh  tb      fuujtjiff 
he  elecieel,  adrrillled  and  sworii  in,  'should 'be  a'ftfee-     mr^^^SlT 
man  ;**  arid,  secondly,  **  that  a  person  to  be  admiit^l  uA^FftJ^ffM^ 
into  such  office,  should  be  a  ftt  and  proper  persbn  to  sup'-' 
poit  (he  dignity  and  discharge  the  duties  of  the  oflftce^** 
according  to  the  discretion  and  sound  consciences  bf  thd' 
niayor'and  aldermen  for  the  time  being.  '  ^The  retui^rt^ 

then'  states  two  petitions,  one  relating  to  Mr.  Stid^s  siiP^ 

* 

filciency  as  a  freeman ;  the  other,  to  his  fitness  to  bold 
the  office:  and  that  the  court  of  mayor  and  aldermeif,' 
after  hearing  the  evidence,  decided,  first,  that  he  was 
not  a  sufficient  fireeman  (upon  which  the  prosecutor 
migbt  bave  taken  an  issue) ;  and,  Secondly,  that  tl^y 
in  their  sound  consciences  adjudge  him  to  be  uiifit  to  be 
admitted  and  sworn  into  the  office.  In  Rex  r.  Tfti^ 
mayor  and  Aldermen  of  London  {a\  the  point  turned 
lipon  the  validity  of  the  election,  and  it  was  contendedf 
ditk  ihe  court  of  ftldermen  had  an  exclusive  jurisdiction  i 
iid  it  ^ib^r' determined  that  this  Court  had  still  a  power 
of  i^viewl  Here,  however,  the  question  is  not  whether 
tfid  ^ro^cutor  was  duly  elected,  but  whether,  havmg  the 
Mjbrity  of  vtotds,  arid  having  been  properly  elected  by 
dfitt^  ^sri  of  the  corpt)rate  body  in  tirhom  the  right  df 
SSS&Siki  Was'Hrested;  he  bas  i  ri^t  to  b«  adfibltt^  fthd 
i«fflHi*4rf;  thi  right'  bf'Mectioh  bdit^  in  one  part^bf  tbfe 
£di^)br2tlb  i^ddy,  ^n^  the'rr^ht  of  ekaihitimg  the  m^ritk 
^^'electiori,  and  the  ri^ht  df-ap^t^al,  being,  ei\he» 
B^cKkrt^r  or  usage,'  in  anotb'er.  Subh  rights  may/'  Mj 
tfii^chititer,  bavebeen  vested  bi  a  sfrat^ger;'or  IH  a  paft 
ciPidife-'tiir^oration  Itself.    The  cnstorri  ft  not  incon^ 

Blstent  widi  the  1 1  G.  1.  c.  18.  5. 7.    The  object  of  that 

statute 


/ 
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JSSS^        statute  was  to  regulate  the  mode  of  election,  aod  the 

'"'      •       section  referred  to  is  confined  to  the  election  of  alder- 

agi6nii        men  and  common  councilmen,  and  it  enacts  that  the 

Md  AJdcmmi    right  to  elect  shall  be  in  certain  persons.    It  does  not 

^  '      affect    the   right    of   examination  and  approval   here 

claimed.     In  the  case  of  the  lord  mayor,  where  two 

persons  are  to  be  elected  by  the  livery,  it  does  not  take 

away  from  the  court  of  aldermen  the  power  of  selecting 

one  out  of  two  returned. 

Then,  as  to  the  supposed  want  of  allegation  that  the 
prosecutor  was  not  a  sufficient  freeman,  assuming  that 
the  ground  of  removal  must  be  clearly  set  forth  in  the  re- 
turn  to  a  mandamus  to  restore^  yet,  where  it  is  a  neces- 
sary qualification  that  the  party  should  be  a  freeman, 
and  there  is  an  ascertained  defect  in  his  tide  as  such,  the 
Court  will  not  order  him  to  be  admitted  when  he  can  be 
ousted  immediately*  But  there  is  no  want  of  precision 
here.  The  return  states  that  a  petition  was  presented, 
which  alleged,  in  effect,  that  the  party  was  not  a  free- 
man, because  he  had  been  admitted  to  his  freedom  as 
having  served  an  apprenticeship,  whereas  he  had  bound 
himself  before  he  had  attained  the  age  of  fourteen  years. 
It  is  not  necessary  to  set  out  the  custom  in  that  respect; 
it  can  be  certified  by  the  recorder  at  any  time;  and, 
indeed,  it  was  so  certified  in  the  reign  of  James  I.  But 
the  return  expressly  alleges  that  the  prosecutor  was  not 
B  sufficient  freeman,  and  that  he  might  have  traversed. 
His  having  exercised  the  office  of  freeman  for  more  than 
six  years,  will  not  aid  him,  because  this  is  not  a  de- 
rivative tide,  but  is  itself  the  necessary  qualification  for 
a  fresh  office*    Bex  v.  Siokes  (a). 

73ien,  with  reference  to  the  second  point,  the  custom 

(a)  2JiCiS.1h 

for 
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• 

for  the  court  of  mayor  and  aldermen  to  approve  the       IBS2. 

election  is  a  TOod  and  valid  custom.    There  would  be        ""        . 

.  The  KnQ 

no  illegality  in  such  a  power,  if  created  expressly  by  the       agitirm\ 

charter.  The  office  of  alderman  of  London  is  one  of  md  AMermMi 
great  trust  They  are  justices  of  the  peace  of  the  capital 
of  the  kingdom.  Their  names  are  in  the  commission 
of  oyer  and  terminer,  and  the  lord  mayor  must  be 
taken  from  their  body.  County  magistrates  are  ap- 
pointed by  the  crown,  and  a  discretion  is  always  ^zer« 
cised  in  their  selection ;  and  it  is  important  in  the  city 
of  London^  where  the  aldermen  hold  the  office  for  their 
lives,  that  there  should  be  some  power  of  control  over 
the  election,  to  prevent  an  improper  person  from  filling 
the  office.  Here  that  discretion  is  lodged  in  the  court 
of  mayor  and  aldermen.  In  the  case  of  the  lord  mayor, 
the  right  of  approval  is  in  the  king.  Here,  the  custom 
being  immemorial,  it  must  be  presumed  that  the  khig, 
by  his  charter,  instead  of  reserving  this  right  to  himself, 
vested  it  in  the  court  of  mayor  and  aldermen.  It  is  said 
that  the  power  is  liable  to  abuse ;  but  if  it  be  abused, 
there  is  a  remedy.  If  the  court  of  mayor  and  aldermen 
had  decided  from  improper  motives,  and  not  according  to 
their  discretion  and  sound  consciences,  that  part  of  the 
return  might  have  been  traversed,  and  the  fact  of  their 
having  been  influenced  by  any  improper  motive  would  be 
evidence  upon  the  issue.  They  would  also  be  liable  to  a 
criminal  information.  A  right  of  approval  like  this  exists 
in  many  cases.  In  Wright  v.  Fawcett  (a)  the  custom  was, 
that  every  person  admitted  and  sworn  into  the  office  of 
free  burgess,  or  freeman  of  the  borough  of  Morpeth^  was 
to  be  approved  by  the  lord  of  the  manor  and  borough ; 

(o)  4  Burr,  2041. 

and 


iwBB  BeHtoisaggeitQd>ih8t  isiiph  a  «igbi  iifapfun^'^  HMgbt 
|uit  axiat.  In  7^  Qymn  v*  Th^  Miiynr  cf^Vdingi^  (<?), 
wiilerelke  return  to  a  mondMHisralle^ed  that  ibe^fffisfiQ^ 
ofiideetilig'aldenD^ii  of  Norwkk'  waa  ttie  aadie  aaip 
Lonimit  and  that  ia  London,  if  a  penon  be  <ek«S^'4l- 
dasnum  by  the  waid^  the  court  of  akkrmea  >  may<  vtgm^ 

.kim»  though  the  return  there  was  held  bad,  the  poi^r 
•of  approtal)  as  escerdsed  in  Londony  waa  xeoogaised  Ay 
Mr,  JkBtioe  PchedL  And  so  it  was  in  The  Qtioeo  lUiSFr 
QitbeH  Heaihoote  (i).  In  Bex  v«  Dr.  Askem  {c)  a  poMr 
of  disapproval  by  the  comitia  majora  of  the  college  6f 

4>liysicians5  after  the  party  had  been  ballotted  loc-aaDd 
appnived  by  the  comitia  minora,  was  held  valid  bjr  tUs 

'\CoKkri.  These  authorities  diew  that  such  a  geneval'dis- 
crttionary  power  of  approval  is  not  illegal  in  ittelA  \The 
nest  objeodonis,  that  the  causes  of  the  rgectionbave'ii^t 

; been- set  forth;  but  if  the  court  of  mayor  and^aldkflDan 

'  h^ve  the  power  of  exercbing  ^a  discretion,  they  oag|ht 
not'to  steite  the  reasons  which  gnided  them  in  cbfluhg 
to  a  conclusion.  In  Bex  v.  The  Mayor  qf''JjondBn^[d) 
the  point  aroite  upon  the  Section,  and  this:  Cowit {hod 
a  r^ht  to  see  the^grounds  of  decisiDnMonilJi^fTetiiBi, 

Jn  ontet  to  determide  vthc^  vaKdity  of^^heleleciiahisutit 

•iia8ubtai^'SBid,ii()hat'ia«»ea&e9'/of  ^tytroi^^vihet^oatiiies 
o£;jameral  jitlust  iie  set  :f<kvth«  <r^;Ini^iR8r>iiic)  'NteuMmfor 
i^ Landomfe)fPurii  i;<dieh(  atdhsibait)  ^yss^J'A-ifiahe 

•obrpdtation.haTe'tfab  power >(niclsot  peBsons^afaiiet^iBt 
theiddBcnetioo,  this Ceurtcann^itiateefere;' (Pex»T^dBhe 
C^pmaiim  ^B^ia)*  •  Theisadie'^iioiple  goaerdsiflie 

(a)  ^Ld.  Raym.  1244.  (6)  Fortescue,  283, 

(c)  4  Bum  21 8^.  (d)  9^.  ^f  C  1. 

(e)  9B^j:C.21.  .  (g)  i  B.  j;  J.  SIU     lJ9.j-C.85. 

■  '       cases 
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^dbtt  of'aQiotiori.  -'At>-obautHN|  Iimv  osrptmte' bodies      .SMB. 
h.^  ^o'paw  to  «taov«  •  p«rl,.frdm  to  ««,cU<»  ulil    ^^ 
the  bas  \been  convicted  of  an  offdoce*     Bag^h  oese;(a). 


•• 


All  ^powtt*  'b^ydnd  that  mist  be>dcmed  fnnaitlie  ehbr-  uMud 

<erv*   if  that  gives  power  to  amove  for  reaaon|ible  eauMy 

ttibCdort  will  inquire  into  the  cause,  but  iftkettHs 

peffoer  given  to  amaoe  for  such  cause  as  ike  corpamtion 

tkini  reasonable^  this  Court  cannot  interfered*     So  that, 

.even  as  to  amoval,  which  is  not  the  case  now  before  the 

Court,  the  same  rule  applies.     In  Bex  v.  Tke  Mayor^qf 

StMtfbrdrupon^Avon  {b\  a  town-clerk  chosen  durante 

i'beoe  placito  was  held  to  be  removable,  though  no  oaaae 

I  or  sMilmoBs  to  answer  was  returned.    It  was  there  said 

f\0j  the  Court,  it  was  to  no  purpose  to  summon  him.  to 

answer  whom  tbey  may  remove  without  a  crime*    So  In 

'Bex  V*  Tke  Burgesses  of  Andjooer{c\  where  there  waa^a 

}f  ower  to  remove  oommon-counciknen  at  diaeretioni  it 

msB  held  not  to  be  necessary  to  set  forth  any  reason  ;  aikl 

.ibe'sam^piinciple  is  recognized  in  Bex  v.  TkeBishapttf 

JLBmd9n(d)s     The  Queen  v.  The  Burgesses  of-  fyswick'{e) 

absita<tbat  |he  reasons  ought  not  to  be  stated  wheve  .there 

siBipower>to  amove  at  discretion ;  for  if  they  be  set  forth, 

((and  appear  iinsufficieDt  on  the  return,  the  Court  will 

llquadii'itk-  ^InBem  v.  72^  Guardians  of  the  Chmeh\of 

Jt'Wkmme^iO^lfbaDii^  it  was  held,  that  on  a  maadamus^to 

^<9fsMxTesA  officer  Vbais  in  at  pleasure  onljE,  ifcJa>a  good 

•itetahi'tp'fajr  it<wlas  dieir  pleiisart  to  rdntore  bimj  $jBd 

)dn]eiick>a''Oasea  auasmdns  is  not  necessary*     Befides, 

>iMherevA>^arty  is  tx»aot  upon  his  discretion^  it  is  obvictos 

idhatiuaoj  matters  will  and  may,  properly^  operate  upan 

his  mind,  which  cannot  be  the  subject  of  proo^  and 


•  \  I 


(a)  1 1  Co.  94. 
"  '    '  (c)  1  Ld.  Itoym.  7ia 
(0  2Li,  i{aym.184a 


(6)  1  Lev.  291. 
ig)  ISir.WS. 


ought 
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18S2.       4Migbt  not  to  be  sutyected  to  inqouy.    [AvieiiL    Sas 
—^       V.  The  Bishop  (^  Gloucester  (a)  is  an  audmril^  oa  ifav 

Tbe  Knfo 
agamM         .POtnt.] 

•Dd  AldenDMi 

of  LoauMw.         p^^^  j^  ^pjy     ^^  ^^  ^^^  ^jj  j^^  ^^^  decide  the 

point  there  raised;  the  rule  for  tbe  infiarmation  mm 
made  absolute,  that  it  might  be  solemnly  dalcrauoed. 
In  Wright  v.  Fawcett  (c),  ibe  right  of  election  ww  in 
certain  persons,  the  power  of  approval  in  the  lord  of  ihe 
.manor,  and  that  of  admission  in  the  steward,  whichcleu^ 
shewed  that  the  power  of  approval  was  not  incident  to  l)ie 
right  of  admission.  Here,  the  right  claimed  is  qualified; 
the  mayor  and  aldermen  cannot  act  upon  theur  ofm 
knowledge^  but  have  only  authority  to  examine  and  ap- 
prove when  complaint  is  made  to  them  on  petition;  tbe 
power  does  not  arise  unless  there  is  such  an  application. 
Such  a  right  is  not  answerable  to  the  ol:yect  tor  which  it 
is  all^;ed  to  be  given.  The  cases  of  removal  .witbcNit 
cause  assigned,  where  the  appointment  has  been  dnring 
pleasure,  are  not  analogous  to  the  present. 

Lord  Temterdbn  C.  J.  I  am  of  opinion  tf|pt  tiie 
return  to  the  mandamus  is  sufficient.  The  wdt  fciminern 
two  points.  First,  that  Mr.  Scales  was  duly  eledftd  «> 
the  office  of  alderman.  Secondly,  that  he  Ojogblto  be 
admitted.  And  the  return  in  answer  thereto  i»,faia<|ed 
on  a  'Custom  consisting  of  two  parts.  By  tbe  fiat,  tht 
court  of  lord  mayor  and  aldermen  claim  the  jpi>if^4>r 
ttuimining  into  the  election  and  the  return  of  any  p^r^ 
son  elected  by  the  wardmote,  whensoever  tkft^vmi$^ 
thereof  have  been  questioned  on  petition ;  by  tbe,ffqqn<l, 
they  claim  the  power  of  examining  and  dstfj:|f|iau|g 

(a)  2B.tAd.  158.  (6)  SM.^S.  71.  (c)  4AfrT.9041. 

whether 
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whedief  or  not  any  person  $o  returned  to  the  mayor        1882. 
and  aldennen,  as  an  alderman,  is,  according  to  their     ^ 
discretion  and  sound  consciences,  a  fit  and-  proper  per-       against 

>  f     r      r  The  Mayor 

son  and  duly  qualified  in  that  behalf,  whensoever  the  and  Aldermen 

fitness  and  qualification  of  the  person  so  returned  has 

be«n  brought  into  question  on  petition  presented  to  them. 

My  judgment  is  entirely  founded  on  this  latter  part  of 

the  custom,  and  I  therefore  give  no  opinion  upon  the 

first  part,  not  thinking  it  necessary  to  do  so  in  order 

*  to  decide  this  case.     The  return  having  set  forth  this 

custom,  for  the  court  of  mayor  and  aldermen  to  examine 

tiiCo  the  fitness  of  the  party  elected,  further  states  that  a 

petition  was  presented  by  certain  persons  interested  in 

the  election,   complaining  that  Mr.  Scales  was  not  a 

person  fit  and  proper  to  hold  the  office  of  alderman ; 

•that  they  took  that  petition  into  their  consideration,  and 

that,  having  heard  the  petitioners  and  Mr.  Scales  by 

their  counsel  and  witnesses,  touching  the  qualification 

and  fitness  of  Mr.  Scales  to  be  such  alderman,  they  did, 

according  to  the  said  ancient  custom,  determine  and 

adjudge,  according  to  their  discretion  and  sound  con- 

acienoes,  that  Mr.  Scales  was  not  a  person  fit  and  proper 

to  Mpport  the  dignity  and  discharge  the  duties  of  the 

'sM  oflSce.      This,   therefore,   brings  the  case  to  the 

smgle  question,  whether  or  not  this  custom,  as  alleged, 

be* good  and  valid  in  law.     Now  it  has  been  argued  in 

'Mippbrt  of  the  writ,  and  against  the  validity  of  the  return, 

'  tfiat  Mdi'a  power  of  determining  whether  a  person 

''-Reefed  by  the  wardmote  is  duly  qualified  to  hold  the 

'•HBI&i  is  inconsistent  with  the  act  of  parliament,  wViich 

'has  prescribed  the  mode  of  election ;  but  It  appears  to 

-  me'diftC  the  right  of  election,  and  the  right  of  approval, 

(as  it  has  been  properly  expressed,)  are  in  themselves 

Vol.  ni.  T  matters 
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1832.       matters   perfectly  dbiinct      Although,   therefore,  the 

J~n~       right  of  election  has  been  settled  by  the  l^islature^  (and 

agamit       it  is  impossible  to  say  that  any  mode  of  election,  otherwise 

The  Mayor  sr  .f  ^ 

mad  Aldermen  than  according  to  the  rif;;ht  so  setded  and  ordained  can 
be  a  good  election,)  yet  it  by  no  means  follows  that  the 
election  having  been  according  to  the  terms  prescribed 
by  the  statute,  a  power  that  cannot  arise  till  after  the 
election,  viz.  that  of  determining  upon  the  fitness  of  the 
person,  and  approving  or  disapproving  of  him,  may  not 
be  exercised.  The  two  rights,  election  and  approbation,  . 
in  my  judgment  are  perfectly  distinct,  and  were  so  spoken 
of  by  Mr.  J.  Powellf  one  of  the  most  learned  judges 
of  his  day,  in  the  case  of  The  Queen  v.  77ie  Maafir  of 
Normch  (a). 

Then  what  is  the  objection  to  the  validity  of  this 
custom?  It  is  said  that  it  is  liable  to  abuse.  The 
answer  to  that  is,  that  there  can  be  no  custom,  no  ordin- 
ance by  charter,  no  ordinance  by  statute,  no  ordinance 
by  any  human  tribunal  or  human  authority,  which  may 
not,  peradventure,  be  abused  and  applied  occasionally 
to  the  furtherance  of  improper  objects ;  but  if  it  were  held 
that,  because  a  power  might  be  abused,  it  therefore  could 
not  legally  exist,  such  a  judgment  would  go  to  destroy 
almost  every  power  which  exists  in  this  or  any  other 
country.  It  is  said  that  great  temptation  may  arise  upon 
political  grounds  to  pervert  this  power  to  improper  pur- 
poses, but  the  right  claimed  is  to  be  exercised  according  to 
discretion  and  conscience;  a  perverse  and  unconscientious 
exercise  of  it  would  expose  the  members  of  the  Court  to 
serious  consequences.  One  motive  must  always  be  ex« 
pected  to  act  upon  the  minds  of  the  lord  mayor  and 

{a)  2  Li.  Rcofm,  1244. 

aldermen, 


IN  THE  Second  Yeah  of  WILLIAM  IV.  271 

afdermen,  and  that  iS|  a  desire  to  maintain  the  honour        1832. 
and  dignity  of  a  society  in  whose  honour  and  dignity      _^ 
those  of  the  city  itselt;  as  well  as  the  administration  of       agoma 

The  Major 

justice  within  it,  and  the  maintenance  of  all  its  liberties  and  AldermeB 
and  franchises,  are  materially  concerned.  Then  it  is 
said,  that,  allowing  the  custom  to  be  good,  the  defendants 
ought  to  shew  the  grounds  of  their  disapproval*;  but  the 
cases  which  have  been  cited  are  decisive  against  this  ob- 
jection, and  so  is  all  reason ;  for  if  a  matter  is  left  to  the 
discretion  of  any  individual  or  body  of  men,  who  are  to 
decide  according  to  their  own  conscience  uid  judgment, 
it  would  be  absurd  to  say  that  any  other  tribunal  is  to 
enquire  into  the  grounds  and  reasons  on  which  they 
have  decided,  and  whether  they  have  exercised  their 
discretion  properly  or  not.  If  such  a  power  is  given  to 
any  one^  it  is  sufiScient  in  common  sense  for  him  to  say 
that  he  has  exercised  that  power  according  to  the  best 
of  his  judgment  For  these  reasons,  and  upon  the  au- 
thority of  the  cases  cited  for  the  defendants,  I  am  of 
opinion  that  this  part  of  the  return  is  good ;  and  that, 
without  deciding  any  thing  on  the  first  question  raised 
upon  the  record,  is  a  sufficient  reason  why  the  court  of 
mayor  and  aldermen  should  not  be  compelled  to  admit 
Mr.  Scales  to  the  office  of  alderman. 

Parke  J*  I  am  also  of  opinion  that  the  return  to 
this  mandamus  is  good,  and  when  the  return  and  man* 
damns  are  attentively  considered,  I  own  it  appears  to 
me  an  extremely  dear  case.  The  rule  of  law  is,  that 
wherever  there  is  a  mandamus  directed  to  a  party  to  do 
some  act,  or  to  return  some  cause  to  the  contrary,  it  is 
competent  to  that  person  to  return  as  many  causes  as 

T  2  he 
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18S2.        he  pleases,  provided  they  are  not  inconsistent;  and  if 

_~~       any  one  of  them  is  sufficient,  no  peremptory  mandamus 

agairut        will  be  awarded.     Now  in  the  present  case  we  must 

The  Major 

tmd  Aldermen  assume  that  the  return  is  true  in  fact.  The  question  is 
whether  it  is  sufficient  in  law.  The  writ  states  that  the 
prosecutor  had  been  duly  elected  alderman  and  ought 
to  be  admitted.  The  answers  are,  first,  that  he  was  not 
duly  elected,  because  he  was  net  a  sufficient  freeman,  for 
the  reason  stated  in  the  first  petition  referred  to :  upon 
that  I  give  no  opinion,  for  the  case  does  not  require  it 
The  second  answer  is,  that  by  ancient  custom  the  court 
of  mayor  and  aldermen  have  the  power  of  examin- 
ing and  determining,  according  to  their  discretion  and 
sound  consciences,  upon  the  fitness  of  any  person  re- 
turned to  fill  the  office;  and  further,  that  it  is  a 
necessary  qualification  that  the  party  to  be  admitted 
should  be  a  fit  and  proper  person  to  support  the  dignity 
and  discharge  the  duties  of  that  office;  so  that  the 
question  is  reduced  to  this,  whether  that  custom  be  or 
be  not  a  valid  custom  in  point  of  law.  Two  objections 
are  raised  to  it;  first,  that  it  is  inconsistent  with  the 
statute  of  1 1  G.  1.  c.  18.  s.  ?•  The  answer  given  to  that 
by  my  Lord  is  quite  satisfactory;  that  the  clause  has 
nothing  to  do  with  the  discretionary  power  of  admission, 
it  is  confined  to  the  election  only.  Then,  as  to  the 
custom  itself,  I  take  it  to  be  valid  in  law.  If  such  a 
power  of  approval  had  been  inserted  in  the  original 
charter,  there  could  have  been  no  question  that  it  would 
have  been  perfectly  good.  One  instance  has  been  pro- 
duced, that  in  Rex  v.  T/ie  Burgesses  of  Andcroer  (a),  where 
there  is  by  charter  a  discretionary  power  of  amotion. 

(a)    1  Ld,  Rayrn,  710. 

If 
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If  there  is  no  objection  in  point  of  law  to  such  a  clause        1832. 
being  introduced  into  an  original  charter,  I  can  see  none     -.^ 
to  this  power  of  approval  existing  in  the  city  by  imme-        against 

The  Mayor 
morial  custom.  and  Aldermed 


of  Lo/fSOH. 


Taunton  J.  I  am  of  the  same  opinion.  Where  the 
return  to  a  mandamus  consists  of  distinct  and  inde- 
pendent matters,  it  is  sufficient  if  any  of  them  be  good. 
I  therefore  omit  saying  any  thing  as  to  that  part  of 
the  return  which  applies  to  the  supposed  insufficiency  of 
the  prosecutor,  in  consequence  of  his  not  being  properly 
bound  apprentice,  because  I  am  very  clearly  of  opinion 
that  the  other  part  of  the  return  which  refers  to  his 
general  unfitness,  is  sufficient  to  warrant  the  Court  in 
saying  that  a  peremptory  mandamus  should  not  go. 
Taking  the  custom  simply  by  itself,  it  is  a  good  custom 
in  law.  I  see  nothing  unreasonable  in  it ;  on  the  contrary, 
I  think  it  may  be  justified,  and  probably  was  warranted 
in  the  first  instance  by  every  consideration  of  expediency. 
Here,  the  court  of  mayor  and  aldermen  have  not  deter* 
mined  without  evidence,  for  they  have  heard  the  parties 
and  their  witnesses,  and  have  adjudicated  that,  in  their 
discretion  and  sound  consciences,  Mr.  Scales  is  not  a  fit 
and  proper  person  to  be  alderman.  They  have  acted, 
therefore,  upon  a  reasonable  and  legal  custom,  and 
having  so  acted,  it  appears  to  me  that  this  Court  has 
not  jurisdiction  to  disturb  that  conclusion  to  which 
they  have  come  according  to  their  discretion  and  sound 
consciences.  But  then  it  is  said  that  they  ought  to 
have  set  forth  the  grounds  upon  which  they  arrived 
at  that  conclusion.  I  think  that  this  is  one  of  those 
cases  in  which  it  is  probably  much  better  that  the 
grounds  should  not  be  disclosed,  because  the  circum- 

T  3  stances 
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1S39!.  stances  which  regulate  the  exercbe  of  a  discretion  like 
'  ~  this  may  be  such  that  it  would  be  extremely  incon- 
agamM       venient  for  a  traverse  to  be  taken.     It  is  unnecessary^ 

The  Mayor 

ttid  Aldermen  however,  to  proceed  upon  that  reasoning,  because  this 
return  is  suflSciently  justified  by  the  cases  cited,  (and 
more  might  have  been  adduced),  which  shew  that  where 
a  co]*porate  office  is  held  durante  bene  plaeito,  it  is  a 
sufficient  return  to  a  mandamus  that  the  corporation 
have  determined  their  pleasure ;  but  if  the  corporation 
are  so  candid  as  to  state  their  reasons,  and  allege  bad 
ones,  this  Court  will  in  such  eases  interfere.  The  sta- 
tute of  11  G.  1.  has  nothing  to  do  with  this  case,  it 
applies  only  to  the  mode  of  election,  and  declares  who 
shall  be  the  electors,  bnt  leaves  all  the  other  matters,  as 
to  the  admitting  and  swearing  in  the  parties,  just  as 
they  were  before.  When  the  officer  is  elected,  the  court 
of  aldermen  have  an  independent  right  to  examine  into 
his  general  fitness.  In  this  case  they  have  so  examined 
according  to  their  discretion  and  sound  conscience,  and 
that  being  so,  I  am  of  opinion  that  this  Court  has  no 
power  to  say  that  they  have  done  wrong. 

Paxteson  J.  I  b^  \o  be  onderstood  as  expressing 
no  opinion  upon  the  first  point,  either  as  to  the  form  of 
the  return  or  the  cause  assigned  :  my  judgment  proceeds 
entirely  upon  the  latter  cause  stated,  which  is  not  incon- 
sistent with  the  first.  The  only  question  raised  as  to 
that  part  of  the  return  is,  whether  the  custom  there  stated 
be  valid  in  law.  Two  objections  are  taken  to  it ;  firsts 
that  it  is  inconsistent  with  the  act  of  the  11  G.  1. ;  and, 
secondly,  that  it  is  unreasonable,  because  liable  to  be 
abused.  I  cannot  see  that  the  custom  is  inconsistent 
with  the  statute,  because  that  relates  only  to  the  parties 

wha 
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■ 

who  are  to  elect,  whereas  the  custom  is  not  in  operation       I8S2. 
till  after  the  election ;  it  expressly  relates  to  the  person 
returned*     It  appears  to  me  a  very  reasonable  custom,        agcdnu 

.  The  Mayor 

and  a  very  proper  thing,  that  such  a  power  as  this  and  Aldermen 
should  be  reposed  somewhere.  With  respect  to  its  liabi- 
lity to  be  abused,  a  satisfactory  answer,  and  one  to  which 
I  can  add  nothing,  was  given  by  my  Lord.  Then,  as  to 
returning  the  reasons  which  guided  the  discretion  of  the 
lord  mayor  and  aldermen,  it  appears  to  me  that  to  re- 
quire this  would  be  wholly  inconsistent  with  the  custom 
itself;  because  then  the  fitness  and  qualification  of  the 
person  would  be  determined,  not  by  the  discretion  and 
sound  consciences  of  the  mayor  and  aldermen,  but  by  the 
discretion  and  sound  consciences  of  this  Court.  It 
therefore  appears  to  me  that  this  is  a  good  return. 

Judgment  for  the  defendants. 

The  Judges  having  delivered  their  opinion  as  above 
on  the  19th  oi  November  1831,  the  judgment  was  entered 
up  of  record  as  of  Michaelmas  term,  as  follows :  — 

'^  Whereupon  all  and  singular  the  premises  being 
seen  and  fully  understood  by  the  Court  of  our  said  lord 
the  king  now  here,  it  is  considered  and  adjudged  by 
the  said  Court  here,  that  the  said  return  is  good  and 
suflScient  in  law  to  preclude  him  the  said  Michael  Scales 
from  being  admitted  into  the  said  place  and  office  of 
alderman  of  the  ward  of  Portsoken,  in  the  said  city  of 
London^  and  tliat  the  said  mayor  and  aldermen  of  the 
city  of  London  do  go  without  day  in  this  behalf.'* 

After  the  judgment  had  been  so  entered  of  record, 
the  prosecutor  filed  several  pleas  traversing  many  of 
the  material  facts  contained  in  the  return.  A  rule  nisi 
was  obtained  on  a  former  day  in  this  term  for  taking 

T  4  the 


IB^SJn  ^  thQftira?ec$^  to  dbie  returD  off  the  £lds  of  the  Courts  on « \ 

J~^-  -  th^  ground  tbftt  the  prosecutor  had  no  right  after  moYtog- 

against  for  «  coDcUium  and  obtaioinir  the  judiiinent  of  the  Court 

and  Aldermen  upon  the  Validity  of  the  return  in  point  of  law,  to  take 

of  JLoHDOIffc 

-  issue  on  any  of  the  facts  contained  in  it. 

Sir  James  Scarlett  now  shewed  cause.  By  the  statute 
9  jinn.  C.20.  s*  2^  the  prosecutor  of  a  mandamus  is  allowed 
to  plead  to  or  traverse  all  or  any  of  the  material  facts 
contained  in  the  return.  He  may  do  so  after  judgment 
given  as  to  the  sufficiency  of  the  return  as  well  as  before. 
Before  the  act»  the  party  prosecuting  a  mandamus  could 
not  bring  an  action  for  a  false  return  until  after  the  re- 
turn had  been  adjudged  to  be  good  in  point  of  law.  In 
Enfield  v.  Hills  (a),  in  an  action  for  a  false  return,  where 
a  verdict  had  been  given  for  300L  damages^  an  objection 
was  taken  to  the  declaration,  in  arrest  of  judgment,  be- 
cause it  did  not  shew  what  was  done  on  the  return ;  and 
it  was  urged  that  the  return  might  still  be  adjudged  ill,  . 
and  then  the  plaintiff  would  be  restored  to  his  office^  and 
yet  would  have  damages  for  the  loss  of  his  place;  and  It 
was  contended,  he  ought  to  have  waited  till  judgment 
had  been  entered  on  the  return,  and  thereupon  have  de»  > 
clared.  And  the  Court  said,  '^  that  although  the  clerks 
ex  officio  do  not  enter  up  judgment  on  the  return  but 
where  they  make  farther  benefit  by  issuing  out  writs  of 
restitution;  yet,  if  judgment  was  given  upon  the  suffi** 
ciency,  the  plaintiff  should  have  procured  it  to  be  en- 
tered up,  to  enable  him  to  bring  his  action:  and  they 
strongly  inclined  that  the  declaration  was  naught,  though 
ihey  gave  no  judgment"    This  case  is  cited  in  Conyns's 

(n)  2  Lev,  256* 

* 

Digesif 
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Maikdamm^  (D.  6.))  where  it  is  said,  ^  An  action        1832. 
does  not  lie  for  a  false  return  till  judgment  be  given  on 

The  ICiKQ 

the  neturn,  sembk.'*   The  reason  of  the  law,  that  the  party       again»t 

TTie  Major 

should  first  take  the  opinion  of  the  Court  on  the  suffi-  and  AicUarmen 
ciency  of  the  return,  was,  that,  if  it  were  insuflScient  in 
law,  he  could  not  have  been  prejudiced  by  it  To  alter 
this,  and  to  render  the  proceedings  on  mandamus  more 
speedy  and  effectual,  the  statute  9  Ann,  c.  20.  was  passed. 
After  providing,  by  sect.  1.,  that  the  party  to  whom 
the  mandamus  is  directed  shall  make  a  return  to  the  first 
writ,  by  sect  2.  it  enacts,  that  the  prosecutor  may  plead 
to  or  traverse  all  or  any  of  the  material  facts  contained 
in  the  return,  to  which  the  person  making  such  return 
shall  reply,  take  issue,  or  demur ;  and  such  further  pro- 
ceedings shall  be  had  therein,  for  the  determination 
thereof  as  might  have  been  had  if  the  person  suing  out 
such  writ  had  brought  his  action  on  the  case  for  a  False 
retam.  There  is  nothing  to  shew  that  the  legislature 
intended  to  deprive  the  prosecutor  of  the  right  of  contest- 
ing the  validity  of  the  return  in  point  of  law,  before 
he  denied  any  facts  contained  in  it.  Besides,  the  statute 
sayB  further,  that  '*  if  the  verdict  shall  be  found  for  the 
person  suing  such  writ,  or  judgment  given  for  him  upon 
deauirrer,  he  shall  recover  his  damages  and  costs  in 
such  manner  as  he  might  have  done  in  such  action  on 
the  case,  and  a  peremptory  writ  of  mandamus  shall  be 
granted  without  delay  for  him  for  whom  judgment  shall 
be  given,  as  might  have  been  if  such  return  had  been 
adjudged  insuffident;  and  in  case  judgment  shall  be 
given  for  the  person  making  such  return,  he  shall  re- 
cover his  costs  of  suit"  There  can  be  a  peremptory 
mandamus  only  in  case  the  verdict  or  judgment  be  in 
favour   of  die  prosecutor.      Now,  if  he  be  bound  to 

traverse 
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1892^       traverse  the  return  before  he  takes  (he  judgmeDt  of  the 

--    J,  Court  upon  its  validity,  aad  it  be  insufficient  in  pomt  of 

aepmu        law,  but  the  facts  stated  in  it  be  true,  the  issue  will  be 

The  Mayor 

and  Aldennen   found  in  favour  of  the  party  making  the  return.     Then 

of  LOMJMIU- 

what  is  the  prosecutor  to  do  ?  It  is  very  doubtful  whe> 
ther  he  could  apply  to  the  Court  to  quash  the  return, 
because,  where  an  issue  is  joined,  the  statute  authorizes 
the  Court  to  order  a  peremptory  mandamus,  in  cases 
only  where  the  verdict  is  found  for  the  party  who  sues 
out  the  writ. 

The  Attomy-Generaly  Law,  Stephen  Serjt,  and  iW- 
lett  contra.  The  prosecutor  had  no  right  to  traverse 
the  facts  contained  in  the  return,  after  he  had  moved 
for  a  concilium  and  set  dowjn  the  case  for  argument, 
with  a  view  of  obtaining  the  opinion  of  the  Court  upon 
the  validity  of  the  return  in  point  of  law.  The  judg- 
ment entered  of  record  is  in  its  form  final.  The  mayor 
and  aldermen  are  dismissed  without  day.  The  defend- 
ants  then  not  being  in  Court,  it  was  not  competent  to 
the  prosecutor  to  come  into  Court  and  plead  when  they 
were  not  there.  The  defendants  being  told  by  the 
Court  they  should  go  without  day,  cannot  be  obliged 
to  take  a  day  which  the  prosecutor  gives  them.  But 
independendy  of  the  form  of  the  entry,  upon  general 
principles,  and  according  to  the  ordinary  rules  of  plead- 
ing, the  judgment  is  final.  It  is  in  the  nature  of  a 
judgment  on  demurrer  to  a  declaradon,  for  the  return 
to  a  mandamus  is  in  the  nature  of  a  declaration.  The 
prosecutor  by  applying  to  this  Court  for  a  concilium, 
does  that  which  is  equivalent  to  alleging  (as  he  would 
on  a  demurrer)  that  the  matters  stated  in  the  return 
are  insufficient  in  point  of  law  to  preclude  him  from 

being 
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being  admitted  into  the  ofiice«     Now  it  is  qaite  clear       18S£. 
that  a  party  who  has  demurred  to  a  declaration,  and  had      _    ^ 

^  .  The  KiKo 

jadgment  against  him,  cannot  afterwards  take  an  issue        agahut 

Hie  Mayor 

in   fact.      The  statute  9  Ann.  c.  20.  does  not  give  the  and  Aldermen 

prosecutor  this  right     The  object  of  the  act  was  to 

place  him  in  the  same  situation  when  the  facts  are  found 

to  be  falsely  alleged,  as  if  the  return  were  adjudged  to 

be  insufficient,  and  an  action  on  the  case  brought  for  a  . 

false  return.     He  may  have  damages  for  the  false  return, 

and  a  peremptory  mandamus.     But  he  cannot  first  con-^ 

test  the  validity  of  the  return  in  law,  and  then  try  the 

facts. 

Lord  Tenterden  C.  J.  On  the  true  construction  of 
this  statute,  the  party,  if  he  intends  to  traverse  any  &ct, 
must  do  so  before  he  sets  the  return  down  for  argument, 
and  takes  the  opinion  of  the  Court  as  to  its  sufficiency. 
The  object  of  that  statute  was  to  expedite  the  proceed-* 
ings  on  this  writ.  It  seems  to  have  been  the  prac- 
tice before  it  was  passed,  that  when  a  return  was  made, 
it  must  have  been  first  argued  and  adjudged  sufficient 
before  an  action  for  a  false  return  could  be  maintained. 
That  caused  some  delay.  To  relieve  the  party  suing 
out  the  writ  fi*om  this,  the  act  allows  him  to  plead  to, 
or  traverse  the  facts  in  the  return ;  and  if  the  issue  on  the 
traverse  be  found  for  him,  it  becomes  immaterial  whe* 
tiler  the  return  be  sufficient  or  not,  and  he  is  to  have  a 
peremptory  mandamus,  in  the  same  manner  as  he  might 
havfe  had  if  the  return  were  adjudged  insufficient  All 
this  is  very  plain.  If  it  turn  out  that  the  facts  are  untrue, 
the  result  will  be  the  same  as  though  they  were  true,  and 
the  return  were  held  insufficient.     But  then  it  is  said 

that 
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183^.       that  if  the  issue  be  found  in  favour  of  the  party  making 

^  '     the  return,  there  could  be  no  mandamus,  because,  in 

Hie  Kixa  . 

against       case  of  an  issue  in  fact  joined,  the  statute  only  authorizes 

luid  Aldennen  &  peremptory  mandamus  where  such  issue  is  found  in 
favour  of  the  prosecutor.  It  is  by  no  means  clear,  how- 
ever, that  the  party  might  not  by  application  to  the  Court 
be  permitted  to  question  the  sufficiency  of  the  return  in 

« 

law.  This  would  be  analogous  to  the  case  where  after 
verdict  there  is  a  motion  in  arrest  of  judgment,  or  to 
enter  a  judgment  for  the  defendant  non  obstante  vere^ 
dicto.  It  is  not  necessary  to  decide  how  that  would  be, 
OS  it  is  not  now  before  ns.     But  a  traverse,  if  taken  at 

all  must  be  taken  in  the  first  instance. 

« 

LiTTLEDALE  J.  As  the  law  stands,  there  are  two 
modes  of  proceeding  on  a  return  to  a  mandamus. 
Before  the  statute  of  Anne  the  party  suing  out  the 
mandamus  might  object  to  the  return  that  it  was  in- 
sufficient, and  by  moving  for  a  concilium  have  the 
question  argued  and  determined.  That  was  a  proceed- 
ing in  the  nature  of  a  demurrer.  And  then  after  judg- 
ment was  entered  up  on  the  record,  if  the  f&cts  stated 
were  not  true,  he  might  have  had  an  action  for  a  false 
'return.  But  the  rule  was,  that  he  could  hot  bring  such 
action  until  the  return  was  adjudged  sufficient  in  point 
of  law.  Then  to  remedy  the  inconvenience  which  was 
supposed  to  exist  at  common  law,  the  statute  of  Anne 
passed,  which  alters  the  course  of  proceeding,  and 
enables  the  party  suing  out  the  writ  to  traverse  the  facts 
in  the  return  without  previously  taking  any  other  pro- 
ceeding. The  true  construction  of  the  act  is,  that  after 
the  return  is  made  the  prosecutor  may  if  he  choose 

plead 
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plead  to  or  traverse  any  of  the  facts  contained  in  it;  but        183^^ 
he  may  alsq  adopt  the  common  law  course,  and  if  he  — 

does  iso^  he  must  follow  it  up.     If  he  had  traversed  the        ngainst  ^ 

■^  The  Mayor 

facts  and  they  had  been  found  to  be  true,  so  that  there   and  AiderniJn 

had  been   a  verdict  for  the   persons   making  the  re-     ^  ^* 

turn,  I  think  the  prosecutor  might  have  applied  to  the 

Court  to  enter  up  judgment  in  his  favour,  on  the  ground 

of  the  insufficiency  of  the  retuni  in  point  of  law,  or  he     * 

might  have  brought  a  writ  of  error  on  the  judgment. 

In  Kifnaston  v.  The  Mayor  a7id  Aldermen  of  Shrewsbury  (a) 

after  a  special  verdict  on  a  traverse  of  the  return,  and  a 

rule  obtained  for  a  peremptory  mandamus,  judgment 

was  entered  up  that  the  return  was  not  sufficient  in  law, 

and  that  it  be  disallowed  and  quashed. 

Taunton  J.  I  am  of  the  same  opinion.  The  statute 
9  Ann.  c.  20.  was  intended  to  supply  a  defect  in  the 
law,  namely,  that  where  a  return  was  made,  the  pro- 
secutor,  in  order  to  have  a  peremptory  mandamus,  was 
obliged  to  insist  upon  the  insufficiency  of  the  return  in 
point  of  law.  He  could  not  traverse  the  facts  contained 
in  the  return,  although  it  were  notorious  to  all  the 
world  that  they  were  false.  The  course  was,  as  it  is 
now,  where  the  sufficiency  of  the  return  is  disputed,  to 
move  for  a  concilium,  and  argue  the  validity  of  the 
return  in  point  of  law ;  if  it  appeared  to  the  Court  in- 
sufficient, a  peremptory  mandamus  was  awarded.  But 
tlie  prosecutor  could  not  traverse  any  of  the  matters 
contained  in  the  return  till  judgment  was  given  that 
it  was  sufficient  in  point  of  law.  The  statute  now 
enables  him   to   take  an  issue  of  fact   upon   the  re- 

(a)  Sir,  1051. 

turn. 
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tarn,  as  he  before  might  have  taken  an  issue  in  law,  and 
it  puts  a  judgment  on  such  issue  on  the  same  footing 
precisely,  and  causes  it  to  be  followed  up  with  the  same 
consequence  as,  before  that  time,  a  judgment  upon  an 
issue  of  law  was.  The  prosecutor  of  a  mandamus  may 
now,  like  any  other  party  who  is  to  answer  a  pleading 
on  any  record,  either  traverse  the  material  fiicts,  or 
question  the  sufficiency  of  the  matter  pleaded  in  point 
of  law :  but  he  cannot  argue  the  sufficiency  of  the  re- 
turn, and  then,  when  that  has  been  adjudged  against 
him,  traverse  the  facts.  I  give  no  opinion  whether, 
supposing  the  prosecutor  of  a  mandamus  choose^  in  the 
first  instance,  to  go  to  trial  on  the  traverse,  and  the 
issue  be  found  against  him  by  a  jury,  it  be  competent 
to  him  to  question  the  return  in  point  of  law.  That 
is  the  converse  of  this  case^  and  is  not  now  before  the 
Court 


Patteson  J.  I  am  entirely  of  the  same  opinion. 
Before  the  act  of  parliament,  if  the  facts  returned  to 
a  mandamus  amounted  to  a  sufficient  answer  in  point 
of  law,  there  was  an  end  to  the  proceeding  by  man- 
damus. The  only  course  for  the  prosecutor  was,  to 
apply  to  the  Court  to  quash  the  return  for  insufficiency. 
If  the  Court  held  it  to  be  sufficient,  the  party  suing  out 
the  writ  could  only  bring  an  action  on  the  case  for  a 
false  return.  The  statute  now  gives  him  a  fiirther 
benefit;  it  first  allows  him  to  traverse  the  facts  con- 
tained in  the  return,  and  if  they  be  (bund  to  be  biae, 
it  gives  him  a  peremptory  mandamus,  which  he  could 
not  have  had  at  common  law  without  an  action.  It 
seems  to  me  that,  since  the  statute^  the  motion  for  a 

concilium 
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concilium  on  a  return  to  a  mandamus  is  in  the  nature        1832* 
of  a  demurrer,  and  the  party  making  such  motion  - 

stands  in  the  same  situation  as  a  defendant  who  has        agauut 
demurred  to  a  declaration ;  who,  if  that  be  determined  and  Aidemta 
against  him,  cannot  afterwards  take  issue  on  the  &cts. 
The  rule  for  taking  the  traverses  off  the  files  of  the  Court 
must  therefore  be  made  absolute. 

Rule  absolute  (a). 

(a)  See  Sex  ¥.  The  Dean  aud  Chapter  qfJDuNm,  8  Mod,  S7.»  imd  2%e 
ikmamdCktp$er^2>ublmf,J)ow^c,  I  P.irMf.348. 
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• 

Mandajf,  Beilby  Qui  taiii,  &c.  agaifist  RAP£a. 

By  a  charter  of   T^EBT  for  penalties  under  the  pilot  act,  6  G.  4>.  c.  125. 

Queen  Mtissa"       m.^  , 

^/A  the  cor-  5. 70.  (a).     Plea,  the  general  issue.     At  the  trial 

^iii^7°Hoase    ^^^ote  Boi/ley  J.,  at  the  York  Summer  assizes  1829,  a 

of  Htitt  are  au-  vpwlirt 

thoriaed  to  take  VCnua 

certain  duties 

^  in  the  port  of  the  town  of  XtngUowupoiuHullf  and  in  aU  places  within  the  limits  and 
liberties  thereof;  that  is  to  say,  in  all  havens,  creeks,  and  other  places  where  our  auUmer  if 
Hull  by  wiue  of  his  office  hath  any  authorUy  to  take  any  custom^**  &c. ;  and  they  are  slso 
anpowered  to  exercise  jurisdiction  over  certain  disputes  arising  within  die  same  limits  snd 
libeifties;  and  moreover,  to  forbid  any  mariner  of  the  port  of  Hull  or  the  said  limits  to  take 
duurge  as  pilot  of  any  ship  /o  crou  the  seatt  except  such  as  shall  be  first  examined  by  dwo, 
whom,  if  they  find  sufficient,  they  shall  receive  into  their  guild,  and  give  him  a  writing, 
signifying  the  countries,  coasts,  and  places  for  which  he  shall  be  so  found  sufiicient; 
and  they  are  authorised  to  punish  any  person  who  shall  take  charge  upon  him  as  pilot  to 
cross  the  seas  without  their  allowance. 

The  limits  in  question  extended  many  miles  up  the  Number  and  river  Ouse^  GooUt  a 
place  within  those  liooits,  situate  on  the  Ouse,  and  where  the  customer  of  Hull  had  formerly 
exercised  jurisdiction,  was  constituted  a  port  in  1838.  Till  after  that  time  the  Trinitjr 
House  had  never  licensed  pilots  to  take  charge  of  vessels  upon  the  Oiue,  or  the  Humber 
above  Hull  Roaels,  and  the  members  of  the  corporation  had  on  one  or  two  occasions  refused 
to  interfere  with  the  pilotage  of  those  parts :  but  they  had  exercised  the  other  powers  given 
by  the  charter  both  on  the  Humber  and  on  the  Oiue  beyond  Goole,  Before  the  erectioa  of 
that  port  scarcely  any  forejgn  trade  was  carried  on  with  places  above  Hull  Rondt : 

Held,  that  the  power  given  by  the  charter  to  license,  &c.  in  all  places  where  the  customer 
of  Hull  had  authority  to  take  custom,  extended  over  all  the  limits  within  which  the  cus> 
tomer  might  so  act  at  the  time  when  the  charter  was  granted,  and  was  not  confined  to 
the  jurisdiction  of  the  customer  for  the  time  being  ;  consequently  that  Goole,  though  no* 
an  independent  port  as  to  customs,  was  still  subject  to  the  charter  in  respect  of  the  licensipg 
of  pilots : 

Held  also  that,  under  the  above  circumstances,  the  forbearance  of  the  corporation  in 
former  times  to  license  pilots  above  Hull  Roads  could  not  afiect  their  right  to  enforce  tbe 
charter  on  this  head  when  it  became  necessary. 

Held  further,  that  it  was  not  requisite,  by  the  terms  of  the  charter,  that  every  licence 
should  be  for  crossing  the  seas;  but  that  the  corporation  might  grant  a  more  limited  licence; 
as  from  Goole  to  Hull  Roads, 

Sect.  6.  of  the  general  pilot  act,  6  G.  4.  c.  125.,  which  enacts,  that  it  shall  be  lawful  for 
the  Trinity  Houses  of  Hull  and  Newcastle  to  appoint  sub-commissioners  of  pilotage  to 
examine  and  license  pilots,  is  permissive  and  not  imperative. 

(a)  Which  enacts,  '*  That  it  shall  be  lawful  for  any  licensed  pilot 
within  the  limits  of  his  licence,  and  the  extent  of  his  qualification  therdn 
expressed,  to  supersede  in  the  charge  of  any  ship  or  vessel  any  person  not 
licensed  tcr  act  as  a  pilot,  or  not  licensed  so  to  act  within  such  limits,  or 
acting  beyond  the  extent  of  his  qualification ;  and  every  person  assuming 
or  continuing  in  the  charge  or  conduct  of  any  ship  or  vessel,  without  being 
a  duly  licensed  .pilot,  or  without  being  duly  licensed  to  act  as  a  pilot 

within 
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Terdict  was  found  for  the  plaintiff  for  one  penalty,  sub-       183S. 
ject  to  the  opinion  of  this  Court  upon  the  following 
OBset  — 

The  plaintiff  is  clerk  to  the  wardens  of  the  cor^ 
poraUon  of  the  Trinity  House  of  KingsUmrupon-HuU. 
The  defendant,  on  the  11  ih  of  August  1828,  assumed 
the  ckai^  of  a  Tessel  called  the  AmeUa^  in  the  river 
Ouse,  between  Godk  and  Htdl  BoadSf  after  oae  Robert 
JRaamm  had,  in  due  manner,  offered  himself  to  take 
chai^  of  the  vessel  as  pilot,  producing  at  the  saxofi  time 
the  licence  after  mentioned  The  defendant  was  not  a 
duly  licensed  pilot,  or  duly  licensed  to  act  as  a  pilot 
within  the  limits  in  which  the  vessel  then  was^  Rawsan 
was  a  person  examined,  appointed,  and  licensed  by  the 
eorporation  ^f  the  Hull  Trinity  House  under  their  seal, 
to  act  as  a  pilot  for  one  year,  <<  for  the  port  of  Goole 
and  the  waters  thereof,  and  upon  any  part  of  the  river 
Humber,  between  the  said  port  and  a  certain  part  of  the 
said  river  Number,  called  Hull  Roads!*  RaiBson  had 
never  been  examined  by  any  sub^HSommissioaers  piir- 
suant  to  6  G.  4.  c.  126.  5. 6.  (a),  nor  did  it  appear  that 
any  had  been  appointed  by  the  Hull  Trinity  House 
before  this  action  was  commenced. 

withiD  the  limits  in  which  inch  ship  or  yftmul  thail  actually  be,  or  beyon^ 
tha  cztrat  of  hit  qualification  as  axprassad  in  hit  licence,  after  aoj  pilot, 
dulj  lioniaed  and  qualified  to  aot  in  tiie  pranitei,  thaU  have  offered  to 
take  ^faarxe  of  toch  ihip  or  fetsely  ^hall  forfeit  for  tyerj  such  offence  f 
nun  not  exceeding  SOi,  nor  leit  than  SCX." 

(a)  Which  enactt,  «  That  it  shall  be  lawful  for  the  oorporatioBS  of  4he 
Trinity  Hooaaa  of  the  porta  of  Atf  and  Nn^Mle  wspecti^ely-to  appoint 
mb-comniistfoncrB  of  pilotage  to  examine  piloti,  and  give  lioencea  fpr 
them  to  pilot  thips  and  ▼ewelt  into  or  out  of  any  porta,  harboun»  or 
places  within  the  limitt  of  their  reipective  juritdiction%  any  thing  In  thb 
act  contained  to  the  contraiy  notwithstanding :  **  but  that  sub-coav> 
tti«ioncrs  already  appointed  by  the  Mid  corporations  respectively^  or  by 
the  TVfni^  Home  of  Jkptfbrd  Strand,  shidi  contiottc  to  act. 

VouIH.  U  The 
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1832.  The  Amelia  was   bound  from  Goole  to  Hamburgh 

"1  •  The  defendant  went  on  board  with  the  intention  only 
agamu  of  taking  charge  of  her  from  Goole  to  HuU  RoadSf  and 
she  there  took  a  pilot  licensed  by  the  Htdl  Trinity  House. 
The  port  of  Kingsion^upon-Hull  is  an  ancient  port,  at 
which  the  king's  duties  of  customs  have  been  received 
from  a  very  early  period  to  the  present  time.  Gode  is 
nearly  thirty  miles  above  Htdlj  between  it  and  SeUn/f  and 
was  constituted  a  port  in  1828  (a). 

The  guild  or  brotherhood  of  masters  and  pilots 
seamen  of  the  Trinity  House  of  Kingston-upon^Htdlf  is 
an  ancient  corporation  exercising  various  powers  and 
franchises  under  a  charter  (among  others)  of  the  twenty- 
third  year  of  Queen  Elizabeth^  by  which  her  Majesty  au- 
thorized them  to  take  certain  duties  *^  within  the  port  of 
our  said  town  of  Kingston-upon-HuU^  and  in  all  places 
within  the  limits  and  liberties  thereof;  that  is  to  say, 
in  all  havens,  creeks,  and  other  places  where  our  customer 
of  Hull,  by  virtue  of  his  office^  hath  any  authority  to  take 
any  custom  by  the  name  of  primage,"  &c.  They  were 
also,  by  this  charter,  empowered  to  decide  upon  com- 
plaints made  against  owners  of  ships  by  mariners  dwelling 
in  or  belonging  to  Kingston-upon-Hull,  or  any  place 
within  the  limits  and  liberties  thereof  as  aforesaid. 
Moreover,  the  charter  gave  power  and  authority  to  the 
corporation  as  follows :  —  *^  To  forbid,  stay,  and  keep 
back  any  manner  of  seaman  or  mariner  of  the  port  of 
Hullj  or  the  limits  thereof  before  specified,  to  begin  to 
take  charge  upon  him  or  them  as  master  or  pilot  of  any 
ship  or  vessel  to  cross  the  seas,  or  to  pass  from  Humber 
beyond  Flamborough  Head  northward,  or  Wintertonness 

(a)  See  more  as  to  the  history  and  respective  situations  of  GooU  and  the 
port,  &c.  of  HuUf  in  The  IIuU  Dock  Comjtanjf  ▼.  Browne,  %B.^Ad,  43. 

southward, 
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south  ward)  other  than  such  as  shall  be  first  examined       18S2. 
by  them,  whom,  if  they  shall  find  to  be  sufficient  and       ^"^^ 

Bout 

naturally  our  subject  born  within  our  obeisancci  they  tv^ainM 
shall  receive  unto  their  guild  or  brotherhood,  and  give 
him  a  writing  under  the  seal  of  their  house,  signifying 
thereby  the  countries,  coasts,  and  places  for  which  he  is 
'ound  by  them  sufficient  to  take  charge/'  — "  And 
whosoever  hereafter  shall  or  doth  take  upon  him  chai]ge 
as  master  or  pilot  from  the  said  port  of  Kr^igs^on-upon- 
Hullj  or  the  limits  thereof  to  cross  the  seas,  or  to  pass 
firom  /itim6^  beyond  Flamborottgk  Head  or  Winterton^ 
nessj  before  he  be  examined  or  allowed  as  aforesaid,  it 
shall  be  lawful  unto  the  said  wardens,  elders,  and  as- 
sistants, or  some  of  them,  to  punish  such  offender  or 
offenders  by  imprisonment  or  fines,  according  to  their 
discretions."  A  charter  of  King  Charles  the  Second 
contained  similar  clauses. 

The  king's  customer  of  HuU^  before  the  granting  o 
these  charters,  and  until  the  erection  of  the  port  of 
Gook^  took  customs  at  SeUy  and  other  places  along  the 
Otoe,  including  the  site  of  Goalie  s  and  the  Trinity  House 
of  Htdl  has  always  taken  primage  according  to  the 
charters  within  the  port  of  the  town  of  Kingston^tipon' 
Hull,  and  in  all  places  where  the  customer,  by  his 
office,  had  any  authority  to  levy  custom. 

By  an  act,  20  G.  2.  c.  38.,  for  the  relief  of  disabled 
seamen,  5. 29.,  the  corporation  of  the  Hull  Trinity 
House  were  empowered  to  collect,  receive,  and  apply 
A  certain  sum  of  6d.  per  month  in  the  act  mentioned, 
to  be  paid  at  the  said  town  and  port  for  the  benefit  of 
seamen  employed  on  board  merchant  vessels  belonging 
thereto.*  Until  Goole  was  made  a  port,  the  Trinity 
Hoase  corporation  bare  always  appointed  receivers  of 

U  2  this 
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18S2.        this  duty  at  Seliy  above,  and  at  Grimsby  below  HvB 
"  (but  not  at  Scarborough  or  Bridlington),  for  the  benefit 

^P^  oF  mariners  of  ships  belonging  to  places  up  the  Ouse, 
and  have  relieved  such  mariners  witli  the  money  so  col- 
lected. They  have  also,  from  time  to  time  since  1582, 
decided  disputes  as  to  wages  of  mariners  belonging  to 
SMy,  (but  such  right  has  not  been  exercised  at  Scarbo^ 
rough,  Bridlington,  or  Grimdy,)  and  mariners  of  Selby 
have,  during  that  time,  been  appointed  brethren  of  the 
corporation. 

The  Hull  Trinity  House  has  continually,  from  160S  tiH 
1828,  licensed  mariners  to  act  as  pilots  from  Hull  out 
to  sea,  but  not  up  the  Hwnber  above  Hull  Roads,  or  on 
the  Ouse,  till  after  1828.  Until  that  year  the  coasting 
trade  was  the  only  traffic  carried  on  to  any  extent  up 
the  rivers  above  Hull,  except  on  some  few  occasions  (a). 
Before  the  corporation  began  to  appoint  pilots  to  act  on 
the  Humber  and  above  Hull  Roads,  all  masters  of  vessels 
navigating  those  parts  provided  for  their  own  pilotage. 
A  person  who  had  acted  as  pilot  for  forty-two  years 
above  Hull  Roads  without  licence,  applied  to  two  of  the 
brethren  for  a  licence  as  a  protection,  and  they  refused 
it,  saying,  <*  they  had  nothing  to  do  with  the  river;'' 
and  he  received'  the  same  answer  on  another  occasion, 
when  he  applied  to  the  corporation  for  the  recovery  of 
wages  from  the  master  of  a  ship,  for  pilotage  up  the  river* 
The  Hull  pilots  had  frequently  brought  vessels  up  to  Hull 
Roads  and  left  them  there,  upon  which  unlicensed  pilots 
took  charge  of  them  up  the  Humber,  Trent,  and  Ouse, 
and  no  objection  was  made.  Unlicensed  pilots  had  also 
brought  vessels  down  to  Hull  Roads,  and  there  left 
them  to  the  Hull  pilots. 

(a)  See  the  most  impOTlBit  of  these  mentioned  hi  Tit  HuU  Dock 
Compm^  Tt  JSrmone,  8  J9.  t  Jd.  p.  5a 

Several 
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Several  pipe-rolls,  commissions  and  returns,  and  other  18S2, 
documents  (most  of  which  are  referred  to  in  TheHvUDock 
Compamf  v.  Browne  {a) )  were  given  in  evidence  at  the  agttbut 
trial,  and  to  these,  as  well  as  the  act  39  &  40  G.  3.  c.  10., 
(public  local,  &c.)  for  the  regulation  of  the  Htdl  pilots  (6), 
and  to  all  documents  above  cited,  either  party  was  at 
liberty  to  refer,  as  part  of  the  case. 

This  case  was  argued  on  a  former  day  in  the  tef  m 
by  Akxafider  for  the  pluntifl^  and  Wightman  for  the 
defendant.  The  principal  point  relied  upon  Ibr  the 
latter  was;  that  the  port  of  GoojfXwas  not  within  7^^ 

{a)  2B.iJd.A3.  , 

{b)  The  parts  of  this  act  refemed  to  io  argument  were,  for  the  de- 
fendant^  sect.  1.,  which  redtes  that  the  corporation  of  the  H^  Trinity 
House  hate  by  usage  and  charters  exercised  the  power  of  appointing 
inlots  to  conduct  ships  and  fessels  from  the  rifer  Humber  to  cms  the 
atast  or  to  pass  from  the  said  rifcr  Huniber  beyond  Fiambainugh  ffeai 
northward,  and  Winieritmnen  southward ;  but  thej  are  not  infested  with 
sufficient  powers  to  prevent  other  persons  from  acting  as  pilots  within  the 
limits;  and  that  it  would  greatly  tend  to  the  safety  of  ships  and 
•b  sailing  or  trading  Jntn  and  io  the  port  of  JTm^s^ois-i^xMi-^iii^  i^ 
effectual  powers  were  given  for  appointing  and  regulating  of  pilots  for 
conducting  of  such  ships  and  vessels  between  the  mid  port  and  the  tea,  and 
for  a  small  distance  out  at  sea,  and  for  preventing  persons  not  so  appointed 
fiom  acting  as  pilots  of  such  ships,  or  any  ships  destined  fiom  the  said 
port  to  cross  the  seas,  or  to  pass  beyond  Flamborough  Head,  &c* :  power 
is  then  given  to  the  Trinity  House  to  license  river  pilots  for  conducting 
vBMcls  into,  out  of,  tod  below  Uie  siid  port,  tod  to  a  ceitain  distante  out 
at  sea;  and  a  penalty  is  imposed  for  acting  without  licence.  For  the 
plaintiff  were  cited,  sect.  46.,  which  provides  that  nothing  in  the  act 
shall  extend  to  take  away,  impeach,  &c  the  rights,  powers,  privileges, 
jurisdictions,  or  authorities  of  the  guild  of  the  Hull  Trinity  House,  about 
or  concerning  the  haven,  dock,  roadsteads,  or  other  premises  vested  in 
them,  or  which  they  might  have  used  and  enjoyed  by  virtue  of  any  charter, 
patent,  act  of  parliament,  or  title  whatsoever,  if  this  act  had  not  passed, 
otherwise  than  as  they  are  by  this  act  expressly  altered.  And  sect.  2.» 
which  provides  that  nothing  in  this  act  contained  shall  extend  to  prevent 
any  owner,  &c.  of  any  ship  inward-bound  from  conducting  or  piloting 
sodi  ship  into  and  up  the  river  Humttr  in  cate  none  of  the  rwer  piloti 
should  be  teadtf  and  pffer  io  cond;iict  and  pilot  the  tame* 

U  8  port 
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1832.       port  of  Kingstonrupon^Htdl^  and  that  the  Hull  Triiuty 
~"~       House  jurisdisdiction  did  not  extend  to  the  piloting  of 

BULBT 

ag^anu  vessels  from  Gode  to  HuU  Roads^  whether  on  foreign  or 
coasting  voyages.  It  was  contended  that  the  words  of 
the  charter  "  where  our  customer  of  Hull  hath  any 
authority  to  take  any  custom/'  must  be  construed  as 
referring  always  to  the  authority  of  the  customer  for  the 
time  being,  and  that  that  authority  had  ceased  at  Gooit 
whien  this  alleged  cause  o(  action  arose*  It  was  further 
arguec^that  the  rights  given  by  the  charter  with  respoct 
to  pilots  extended  ^nly  to  the  piloting  of  vessels  *'  to 
cross  the  seas;"  that  this  construction  was  supported  by 
usage,  and  by  the  preamble  of  the  local  pilot  act  39  & 
40  G.  3.  c.  10.;  and  tliat  the  woi*ds  *'  port  of  Kingston- 
upon-Htdl"  there,  must  be  taken  in  the  same*  limited 
sense  as  in  T/ie  HuU  Dock  Company  v.  Browne,  But 
to  this  it  was  answei^ed  that  the  case  cited  was  upon  a 
statute  in  which  the  word  **  port "  was  evidently  used  in 
two  distinct  senses,  and  that  the  clause  there  in  question 
was  one  imposing  a  public  burden :-  that  case,  therefore^ 
«ould  not  govern  the  present.  And  to  this  the  Court  {a) 
assented.  Sections  2.  and  46.  of  the  act  39  &  40  G.  3. 
c.  10.  were  also  relied  upon  for  the  plaintiff.  Another 
point  made  for  the  defendant  was,  that  the  pilot  who 
offered  to  take  charge  of  the  Amelia  as  stated  in  the 
declaration,  was  not  properly  appointed,  but  ought  to 
have  been  examined  and  licensed  by  sub-commissioners 
pursuant  to  the  general  pilot  act  6  G.  4.  c.  125.  5.6* 
But  it  was  contended  on  the  other  hand,  that  this  clause 
must,  upon  a  general  view  of  the  statute,  be  considered 
merely  permissive,  and  it  was  contrasted  with  the  pre- 

{fi)  Lord  TentenUn  C.  J.,  Liitkdide,  TawUont  «nd  Paltoion  Js. 
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vious  section,  which  enacts,  that  it  shall  be  lawful  for        ISS2. 
the  corporation  of  Trinity  House  of  Deptford  Strondj        " 
and  they  are  tlierehy  required  to  appoint  sub-commis-        o&Ami 
sioners  at  the  places  there  mentioned,  to  examine  into 
the  qualification  of  persons  to  act  as  pilots :  and  Hex  v. 
The  Bailiffs  and  Corporation  of  Eye  (a),  and  Rex  v.  The 
Mayor  and  Burgesses  of  West  hooe  (i),  were  cited.     The 
Court  intimated  an  opinion  in  the  course  of  the  argu- 
ment that  the  clause  was  permissive  only,  and  the  point 
was  not  further  insisted  upon  on  behalf  of  the  defend- 
ant.    The  judgment  afterwards  delivered  upon  the  rest 
of  the  case  is  sufficiently  full  to  render  a  more  particular 
detail  of  the  argument  unnecessary. 

Cur,  adv.  vult^ 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

Upon  the  argument  in  this  case,  two  objections  to  the 
plaintiff's  recovery  were  taken  on  behalf  of  the  de- 
fendants. 

First,  which  is  the  principal  and  only  important  ques- 
tion in  this  matter,  that  the  corporation  of  the  Trinity 
House  of  Kingstonrupon-HuU  had  no  authority  to  license 
persons  to  pilot  vessels  from  Goole,  to  the  exclusion  of 
all  other  persons. 

Secondly,  That  if  the  Trinity  House  had  such  autho- 
riQr,  the  licence  must  be  for  the  entire  extent  of  their 
authority,  and  not  confined,  as  this  is,  to  the  space 
between  the  port  of  Goole  and  the  waters  thereof,  and 
HuU  Roads. 

This  second  objection  is  answered  by  a  reference  to 

(a)   1  J9. 4-  C.  85.  (6)  5  2>.  {•  A.  414. 

U  4  the 
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18S2.       the  thfarter  of  Queen  Elizabethf  which  requires  the  Tri- 
7  nity  House  to  signify  by  their  licence  the  countries, 

BeILBT  jjfc   . 

asaintt  coasts.  and  places  for  which  a  mariner  is  fbiidd  Sufficient 
to  take  the  charge  of  vessels.  Indeed,  without  such  a 
particular  provision,  it  should  seem  that  those  who  have 
liuthority  to  license  for  the  whole  distance,  may,  if  not 
I'estrained  by  some  particular  provision,  reasonably  and 
conveniently  license  a  person  for  a  part  only,  for  which 
he  might  be  deemed  competent,  provided  no  greater 
charge  was  thereby  imposed  on  the  vessel;  and  nothing 
of  that  sort  appears  in  the  present  cato. 

In  support  of  the  first  objection  it  was  urged,  first, 
that  the  charters  must  be  confined  in  construction  to 
places  at  which  the  customer  for  the  time  being  had  au- 
thority. Secondly,  that  there  had  not  only  been  no 
tisage  to  license  pilots  fof  the  waters  above  HttU  BoadSf 
but  that  unlicensed  persons  had  been  in  the  habit  of 
takitig  the  charge  of  vessels  from  HtH  Roads  up  the 
rivers  TrisiU  ahd  Ouse^  and  that  Upon  one  occasion,  when 
one  of  those  persons  applied  to  the  Trinity  House  for  a 
licence,  and  on  another,  when  he  applied  for  assistance 
to  recover  hi&  wages,  he  had  been  told  by  some  of  the 
brethren  that  they  had  nothing  to  do  with  the  river  na- 
vigation. It  was  alsb  observed,  that  no  pilots  had  ever 
been  appointed  for  Grimsby^  which  is  clearly  within  the 
large  limits  mentioned  in  the  charter  of  Elizabeth  s  snd 
it  was  also  insisted,  that  th^  Hull  pilot  act  of  the  S9  & 
40  6.  S.  was  conformable  to  the  then  existing  practice, 
tod  shewed  that  the  Trinity  House  had  no  authority 
above  HuU  Roads. 

The  authority  of  the  crown  to  grant  the  charters  men* 
Honed  in  the  case  was  not  nor  could  be  disputed.  The 
language  of  the  chaHer  of  Queen  Elizabeth  is  free  from 

all 
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all  ambiguity  t  **  In  all  havens,  creeks,  and  other  places  1832. 
where  our  customer  of  JFfu//,  by  virtue  of  bis  office,  hath 
any  authority  to  take  any  custom  by  the  name  of  primage." 
And  it  is  very  plainly  shewn  in  the  dase  as  stated,  that 
the  customer  of  Hti//,  long  before  the  charter  of  Queen 
Blizabethy  and,  indeed,  from  very  remote  times,  had 
exercised  his  authority  at  Selby  on  the  Otise^  which  is 
several  miles  above  the  place  where  the  pott  of  Goole 
has  been  recently  established.  And  we  find  nothing 
either  in  the  words  of  the  charter  or  in  reason,  to  put 
that  narrow  construction  on  the  charter  for  which  the 
defendant  contends,  or  to  limit  the  generality  of  the  ex- 
pression to  the  authority  of  the  customer  as  it  might 
happen  to  be  Varied,  nartowed,  or  extended  in  after 
tiroes. 

It  is  true,  that  until  the  establishment  of  the  port  of 
Gode^  the  Trinity  House  did  not  exercise  the  right  of 
appointing  pilots  for  the  waters  above  Hull  Roads ;  but 
for  coasting  vessels  they  had  no  authority  to  do  so,  and 
the  trade  from  the  Waters  above  HuU  Boads,  was  almost 
exclusively  of  that  description ;  the  instances  of  vessels 
foreign  bound  passing  fh>m  above  those  tt>ads  being  very 
few,  and  those  Within  a  very  short  period,  and  on  very 
particular  occasions.  And  it  appears  that  the  Trinity 
House  was  in  the  habit  of  exercising  another  of  the 
powers  given  by  the  charter,  viz.  that  which  relates  to 
the  wages,  &c.  of  mariners,  with  regard  to  mariners  be- 
longing to  Selty.  It  appears  also,  that  this  corporation 
]q>pointed  persons  at  Selbj/  and  at  Grimdy  to  collect  the 
bead  penny  duty  from  mariners  under  the  authority  of 
the  statute  20  G.  2.  c.  38.  by  which  they  are  empowered 
to  collect  that  duty  at  the  town  and  port  of  Kingston^ 
i^pcm'HulL    Whatever,  therefore,  the  usage  as  to  pilots 

may 
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]8S2«        may  have  been  before  the  establishment  of  the  port  of 

Goole  introduced  a  foreign  trade  into  the  waters  above 

aipatiat  HuU  BoodSf  we  are  of  opinion  that  the  forbearance  of 
the  corporation  to  exercise  a  power  in  regard  to  places 
where  its  exercise  could  be  so  rarely  waiTanted  or  re- 
quired, cannot  narrow  the  construction  of  the  charter 
or  defeat  the  rights  given  thereby ;  much  less  can  they 
be  affected  by  any  mistaken  opinion  entertained  or 
expressed  by  any  of  its  members. 

We  are  also  of  opinion  that  the  pilot  act  of  the 
89  &  40  G.  3.  does  not  affect  the  present  claim.  That 
statute  was  passed  before  the  establishment  of  the  port 
of  Goole;  it  provides  affirmatively  in  the  first  section 
for  the  then  existing  state  of  the  navigation  and  tradei 
and  the  then  exercise  of  the  right  in  conformity  thereto. 
And  the  forty-sixth  section  expressly  provides  that  the 
act  shall  not  affect  the  rights,  powers,  privileges,  juris* 
dictions,  or  authorities  of  the  Trinity. House  otherwise 
than  as  expressly  altered  or  restrained  by  that  act,  and 
the  act  contains  no  restrictive,  clause.  We  ore,  there- 
fore,  of  opinion  that  the  plaintiff  is  entitled  to  maintain 
his  action,  and  the  postea  is  to  be  delivered  to  him. 

Postea  to  the  plaintiff 
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Manser  against  Heaver  and  Another.  y*"*''''^',^.u 

^  January  30th. 

THIS  was  an  action  on  the  case  for  penning  back  a  ^  defendwit 

X  *  *^  .  may  mote  to 

Stream  of  water  called  Broxboum  Mill  Stream^  and  set  aside  a 

judgmeot  en- 

thereby  impeding  the  wheel  of  the  plaintiff's  mill.   The  tered  up  ob  bo 
cause  was   tried   before   Lord   Tenterden  C.J.  at  the  though  the  time 
Hertford  Smnmer   assizes*! 83 19  when  a  verdict  was  addethe^ward 
taken  by  consent  for  1000/.  subject  to  the  award  oS  a  ^SJ^^'ifHie 
barrister  as  to  that  action  and  all  matters  in  difference  ^^^^  insisted 

on  be  apparent 

between  the  parties,  with  power  to  the  arbitrator,  before  on  the  face 

of  it ;  and 

making  his  final  award,  from  time  to  time  to  regulate  an  objection 

grounded  on 

the  use  of  the  waters.     The  arbitrator,  by  his  award  such  defect 
dated  September  3.  1831,  directed  that  the  verdict  should  gtated  in  the 
stand  for  50/.,  and  also,  among  other  things,  that  the      An  arbitm- 
defendants  should  forthwith,  and  as  soon  as  it  could  J^^^'JlJ^d"!! 
reasonably  be  done,  scour  and  cleanse  out  the  bed  of  ™«««  »d  dif- 

^  '  ference  were 

the  stream :    and  then,  after  premising  that  different  referred,  di- 

rected  a  verdict 

opinions  had  been   expressed   by  witnesses  as  to  the  to  be  entered 

for  the  plaintifi^ 

cause  of  obstructions  in  certain   parts  of  the  stream,  jud  certain 
upon  which  he,  the  arbitrator,  could  not  form  a  decided  done  by  the 
judgment  till  the  channel  should  be  cleansed,  and  also  jje^Uien  added, 
that  after  such  cleansing,  disputes  might  arise  between  ^^^^Jj 
the  parties  whether  or  not  it  had  been  properly  per-  ^^"^^P*^"*^ 
formed,  which  disputes  miffht  lead  to  litigation  and  pre-  ance,  the  plain- 

.       .  r^    .1   t«ff.ifdi8satis. 

vent  the  award  from  operating  as  a  determination  of  all  fled  with  it» 

might  (on 
gWiog  notice  to  the  defendant)  bring  evidence  before  the  arbitrator  of  the  insufficiency 
of  the  work,  and  the  defendant  might  also  give  evidence  on  his  part,  in  order  that  a  final 
award  might  be  made  concerning  the  matters  in  difference ;  but  if  no  proceeding  were 
taken  by  the  pUintiff  within  two  months  after  the  work  was  done,  the  award  then  made 
dumld  be  final :  and  he  enlarged  the  time  for  making  his  further  and  final  award,  if  re« 
^nested,  to  six  months. 

Held,  that  the  latter  pert  of  this  award  was  bad,  as  it  assumed  to  reserve  a  power  over 
future  differences;  but  that  it  might  be  rejected,  and  the  former  part  was  final,  and  might 
stand. 

matters 
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18d2,       matters  in  difFerence,  he  further  directed  and  ordered  as 
"^^       follows :   "  That  i^  after  the  cleansing,  scouring,  and 

Ma  nam 

agaifui  clearing  out  of  the  said  stream  hereby  directed  shall  have 
taken  place,  the  said  plaintiff  shall  not  be  satisfied  that 
the  same  has  been  properly  done,  he  shall  be  at  liber^, 
on  giviiig  notice  thereof  to  the  defendants,  to  bring 
evidence  before  me  to  shew  that  the  said  cleansing,  &C 
has  been  insufficiently  performed,  and  the  said  defend- 
ants shall  be  allowed  to  produce  evidence  to  shew  that 
the  said  work  has  been  properly  done,  in  order  that  a 
final  award  may  be  made  concerning  all  matters  in 
difference  between  the  parties ;  but  if  no  such  proceed- 
ing shall  take  place  on  the  part  of  the  plaintiff  within 
the  space  of  two  months  from  the  day  when  the  defend- 
ants shall  give  him  notice  that  the  cleansing,  &c.  has 
been  completed,  then  I  award,  order,  and  direct  that 
this  award  shall  be  final  and  conclusive  between  the 
parties.  And  I  do  hereby  enlarge  the  time  for  making 
such  further  and  final  award,  if  it  should  be  Requested, 
till  the  first  day  of  March  1832.'^ 

The  defendants  partly  cleansed  out  the  channel,  and 
then  desisted,  and  paid  no  attention  to  a  notice  which 
the  plaintiff  gave  them  to  proceed*  The  plaintiff  then 
obtained  an  appointment  for  attending  the  arbitrator, 
but  the  defendants  did  not  appear;  whereupon  the 
plaintiff  signed  judgment  in  the  action,  and  issued  exe- 
cution. A  rule  was  obtained  in  this  term,  calling  on 
the  plaintiff  to  shew  cause  why  the  judgment  and  exe- 
cution  should  not  be  set  aside ;  but  no  objection  to  the 
award  was  stated  in  the  rule. 

Campbell  and  Plattf  in  shewing  cause,  took  two  pre- 
liminary objections: — first,  that  the  awAtd  had  not 

been 


(a)  6  J9. 4- (7.  699.  (b)  4B.4'J.S39. 

(c)  5B.ia  384.  (rf)  7  r.  ii,  75. 
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been  set  aside,  nor  any  application  made  for  that  pur-       1882. 
pose,  and  that  the  time  for  doing  so  had  now  elapsed, 

Manssb, 

Raeoosihorfi  y.  Arnold  (a);  the  judgment  and  execution,        against 
therefore,  could  not  be  impeached :  secondly,  that  the 
rule  nisi  did  not  state  the  objections  to  the  award, 
which  it  ought  to  do  by  the  rule  of  court,  Easier  term 
2  G.  4.  {b) 

Thesiger  and  Butt  contra.  The  award  here  is  in- 
validated by  a  defect  appearing  on  the  face  of  it,  namely, 
that  it  is  not  final ;  and,  therefore.  Doe  dem,  TurrdmU  v. 
BrafDn{c)  and  Pedley  v.  Goddard{d)  are  an  answer  to 
the  first  objection.  And  the  defect  being  apparent  on 
the  award,  it  was  unnecessary  to  state  the  objection  in 
the  rule  nisi. 

The  Cofirt  said,  that  if  there  appeared  a  defect  on  the 
face  of  the  award,  it  might  be  taken  advantage  of  to 
invalidate  a  judgment  and  execution,  as  well  as  to  pre- 
vent an  attachment,  though  after  the  time  for  setting 
aside  the  award;  and  that  an  objection  grounded  on 
such  defect  need  not  be  stated  in  the  rule  nisi. 

Campbell  and  Piatt  then  contended  that  the  award,  as 
far  as  the  end  of  the  direction  for  cleansing  the  channel 
of  the  stream,  was  a  final  award  as  to  all  matters  in  dif- 
ference between  the  parties,  and  could  not  be  rendered 
null  by  the  directory  clauses  that  followed,  which,  if 
faulty,  might  be  rejected  without  setting  aside  the 
whole* 


JTiu^er 
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* 

1882.  7%esiger  and  Butt  contra.    The  arbitrator  has  left  it 

,  dependent  on  an  uncertain  event,  whether  or  not  his 

agnintt  award  shall  be  final :  in  contemplation  of  that  event  he 
provides  for  a  rehearing,  ^*  in  order  that  a  final  award 
may  be  made  oonceming  all  matters  in  difierenee ;"  and 
he  gives  an  extension  of  time  for  the  making  of  bis 
^  fiirtber  and  final  award,"  if  required.  This  case  is 
like  Pedley  v.  Goddard  (a),  where  it  was  awarded  that  a 
certain  sum  should  be  paid,  unless  within  twenty-one 
days  certain  matters  should  be  made  to  appear  on  affi- 
davit, in  which  event  a  difierent  sum  was  to  be  paid ;  and 
the  award  was  held  not  to  be  final.  The  arbitrator 
could  only  make  one  award;  if  he  has  now  made  one» 
he  has  himself  declared  it  not  to  be  conclusive.  It  is 
true,  an  award  may  be  good  in  part,  and  bad  in  part;  but 
still,  the  portion  to  be  held  good  must  be  final  in  itselC 
Here  the  operation  of  those  clauses  which  the  plaintiff 
seeks  to  reject  is  such  that  no  part  of  the  award  can  be 
deemed  final. 

Lord  Tenterden  C.  J.  I  am  of  opinion,  upon  the 
whole,  that  this  award  is  final  and  conclusive  upon  the 
subjects  which  were  in  difference  at  the  time  of  the  sab- 
mission,  and  that  its  validity  is  not  affected  by  the  in- 
troduction of  matters  l)eyond  the  scope  of  the  arbi- 
trator's authority.  By  this  award  he  first  directs  what 
shall  be  done  by  the  parties,  and  he  then  endeavours  to 
reserve  to  himself  a  power  of  examining  into  the  manner 
in  which  his  direction  shall  have  been  followed.  That 
he  could  not  do.  The  clause  as  to  making  a  farther 
and  final  award  must  be  considered  as  having  reference 

(a)  7  r.  R.  75. 

only 


HXAVXBw 


IN  THE  Second  Year  op  WILLIAM  IV.  299 

only  to  prospective  differences :  so  much,  then,  of  the        18S2. 
award  as  relates  to  these,  may  be  rejected  as  surplusage,        — — 

11  •  1  rr.1  1  MaKSSR 

and  the  rest  retamed.     The  rule  must,  therefore,  be       agmnsi 
discharged. 

LiTTLEDALE  ancl  Taunton  Js.  (a)  concurred. 

Rule  discharged. 

(a)  Paiieton  J.  had  gone  into  the  Bail  Coait  to  dispose  of  motions. 


Doe  dem.  Sir  W.  Abdy  against  Stevens  and  Monday, 

JanumySOUim 

Another. 


"C^JECTMENT  for  messuages,  dwelling-bouses,  and  FronioinA 
land  in  the  parish  of  Si.  John^  Southwark^  in  the  powCTofre- 

entry  if  the 

county  of  Surra/,  for  a  forfeiture  alleged  to  have  been  lenee^ihaU 
incurred  by  the  defendants'  non-performance  of  a  cove-  be  done  any 
nant  to  repair.     At  the  trial  before  Bayley  B.,  at  the  J^r*JJ^5^ 
Spring  assizes  for  SiBrof  18S1,  it  appeared  that  the  ^^*^„ 
defendants  held  the  premises  by  a  lease  granted  in  1792,  of  Uwm»- 

nantig    does 

by  the  &ther  of  the  lessor  of  the  plaintifl^  for  forty-three  not  apply  to  a 

breadi  of  the 

years.     The  lease  contained  covenants  by  the  lessee,  eo?enantto 
first,  to  pay  the  rent;  secondly,  to  lay  out  150/.  in  re-  ^llSadonto 
pairing  and  improving  the  premises;  thirdly,  well  and  ^^^/^ 
sufficiently  to  repair,  support,  sustain,  maintain,  amend,  ^(^iotf  of  the 
and  keep  the  premises ;  fourthly,  to  insure  the  buildings  P*^^ 
during  the  term  against  fire;  fifthly,  not  to  permit  any 
reed  sfbck  to  be  made,  or  any  considerable  quantity  of 
pitch  to  be  kept  or  laid  in  or  upon  any  part  of  the  pre- 
mises  without  carefully  housing  the  same;  sixthly,  to 
permit  and  suffer   the  lessor   to  view  the  premises; 
seventhly,  not  to  assign  without  leave  of  the  fessor. 

There 
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1882.        There  was  a  proviso  for  re-entry,  '^ifthe  rent  should  be 
■  in  arrear  for  fourteen  days,  or  the  lessee  should  assign 

Sir  w.  Aaor  without  leave  of  the  lessor,  or  do  or  cause  to  be  done 
^piwwMB,  any  actj  matter^  or  thing  whatsoever  contrary  to  or  in 
breach  of  any  one  or  more  of  the  covenants  theran- 
before  contained."  Covenant  by  the  lessor  *^  that  the 
lessee^  his  executors,  &c.  paying  the  rent  and  performing 
all  and  eoery  the  covenants  and  provisoes  according  to 
the  true  intent  and  meaning  of  the  lease,  should  quietly 
enjoy  the  premises/'  It  was  objected,  that  the  non- 
performance of  the  covenant  to  repair  was  not  a  doing 
or  causing  to  be  done  any  a<^  matter,  or  thing  within 
the  meaning  of  the  proviso.  The  learned  Judge  was  of 
that  opinion,  and  directed  a  nonsuit,  with  liber^  to  the 
plaintiff  to  move  to  enter  a  verdict  A  rule  nisi  having 
been  obtained  for  that  purpose, 

Piatt  on  a  former  day  of  the  term  shewed  cause  (a). 
A  proviso  for  re-entry  must  be  construed  strictly.  In 
order  to  bring  a  case  within  the  terms  of  this  proviso, 
the  plaintiff  should  have  shewn  some  act  done  by  the 
tenant  in  breach  of  a  covenant;  but  here  he  has  shewn 
only  an  omission  to  do  certain  acts.  There  are  other 
covenants  in  the  lease  to  which  the  words  of  the  proviso 
may  be  referred,  particularly  that  whereby  the  lessee  un« 
dertakes  not  to  permit  any  reed  ^tack,  &c.  to  be  made^ 
or  any  considerable  quantity  of  pitch  to  be  kept  on  any 
part  of  the  premises  without  housing  the  same. 

Gumey  and  Dcnoling  contra.  Covenants  must  be 
interpreted  according  to  the  real  intent  of  the  parties 

Xa)  before  Lord  Tenindgn  C.  J.,  UiiUdaie  and  Toiml^i/t. 

expressed 
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expressed  by  their  own  words;   and  if  there  be  any        18S2. 
doubt  as  to  the  sense  of  the  words,  such  construction      J    7^ 

IJos  denia 

shall  be  made  as  is  most  strong  against  the  covenantor,  Sir  w.  Abdt 
lest  by  the  obscure  wording  of  his  contract  he  should  Srivms. 
find  means  to  evade  and  elude  it,  Bacon*s  Abr.  tit.  Caoe" 
nantf  (F) ;  and  in  the  same  work,  tit.  Condition,  (O  2.)  it 
is  also  said  that  conditions  must  be  interpreted  according 
to  the  real  intention  of  the  parties.  Now,  applying  that 
rule  to  the  present  case,  it  may  be  collected  from  the 
lease  that  the  intention  of  the  parties  was,  that  there 
should  be  a  right  of  entry  in  case  of  the  non-perform- 
ance of  any  of  the  covenants.  If  that  were  not  so,  the^ 
proviso  would  be  almost  nugatory,  for  it  would  not 
apply  to  a  breach  of  the  covenant  to  pay  rent,  to  lay 
out  money  in  improving  the  premises,  to  repair,  to 
insure  the  buildings  against  fire,  or  to  sufier  the  lessor 
to  view  the  premises.  Besides,  the  covenant  of  the 
lessor  for  quiet  enjoyment  is,  that  the  lessee,  paying  the 
rent  and  performing  all  and  every  the  covenants,  shall 
quietly  enjoy,  &c.  The  import  of  those  words  is,  that 
on  the  breach  of  any  of  the  lessee's  covenants,  the  land- 
lord's covenant  for  quiet  enjoyment  shall  be  at  an  end. 
Now,  as  the  proviso  for  re-entry  and  the  covenant  for 
quiet  enjoyment  both  relate  to  the  termination  or  enjoy- 
ment of  the  estate,  they  ought  to  be  construed  together, 
and  so  as  to  make  them  consistent  with  each  other.  Doe 
d.  Spencer  v.  Godwin  (a).  If  the  tenant  had  been  ousted 
by  a  stranger,  and  sued  the  lessor  on  the  covenant  for 
quiet  enjoyment,  it  would  have  been  an  answer,  to  shew 
that  the  lessee  had  broken  the  covenant  to  repair.  The 
proviso  is  for  breach  of  any  one  of  the  covenants;  and  as 

(a)  4M.4:S.2§5» 

Vol.  III.  X  several 
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1832.       several  of  the  covenants  can  only  be  broken  by  an 
omission  to  do  some  act,  they  must  be  included  in  it. 

Docdem.  x     i  .  •  i 

Sir  w.  Abdt  In  Doe  d.  Palk  v.  Marchettt  {a)  the  action  was  brought 
S^vyBNt,  on  a  proviso  giving  a  power  oi  re-entry  it  the  tenant 
should  make  default  in  the  performance  of  any  of  the  co*i 
venants  for  thirty  days  after  notice,  and  the  clause  was 
held  not  applicable  to  the  breach  of  a  covenant  **  not  to 
allow  alterations  in  the  premises,  or  permit  new  buildings 
to  be  made  upon  them  without  permission;"  but  the 
reason  was,  that  the  default  was  of  such  a  nature  that 
the  parties  could  not  have  contemplated  a  notice  not  to 
make  it ;  and  there  Lord  Tenterden  said,  **  The  words 
make  default  properly  apply  to  affirmative  covenants, 
though  the  expression  to  malce  default  has  been  applied  to 
negative  ones."  So  the  words  here,  **  do  or  cause  to  be 
done  apy  act,  matter,  or  thing  contrary  to  or  in  breach 
of  any  of  the  covenants,"  apply  stricdy  to  negative  cove- 
nants, but  they  may  be  extended  to  affirmative  covenants,, 
if  that  appears  to  be  the  intention  of  the  parties.  Here 
that  intention,  for  the  reasons  already  stated,  is  manifest. 

Cur*  adv.  vult^ 

Lord  Tenterden  C.J.  now  delivered  the  judgment 
of  the  Court. 

This  was  an  ejectment  brought  for  a  forfeiture  sup* 
posed  to  have  been  incurred  by  the  non-performance  of 
a  covenant  to  repair.  The  clause  reserving  the  right  of 
re-entry  was,  **  if  the  lessee  shall  do  or  cause  to  be 
done  any  act,  matter,  or  thing  whatsoever  contrary  to 
or  in  breach  of  any  one  or  more  of  the  covenants  and 
agreements  hereinbefore  contained."    The  clause,  being 

(a)  IB.^Ad.'JlS, 

in 
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• 

in  this  peculiar  and  special  form,  it  was  contended,  did        1832. 
not  apply  to  an  omission  to  repair.     It  is  a  general  rule      _^     , 
of  construction,  that  the  words  of  a  covenant  must  be    Sir  w.  Abdt 

agcdntt 

taken  most  strongly  against  the  covenantor,  and  that  SrxyiMiu 
rule  applies  more  strongly  to  a  proviso  for  re-entry 
which  contains  a  condition  that  destroys  or  defeats 
the  estate.  In  Doe  v.  Godwin  (a)  the  lessee  covenanted 
that  he  would  not  assign  without  leave  of  the  lessor, 
proviso  that  if  the  rent  be  in  arrear,  <*  or  if  all  or  any  of 
the  covenants  hereinafter  contained  on  the  part  of  the 
lessee  shall  be  broken,  it  shall  be  lawful  for  the  lessor  to 
reenter;''  and  there  were  no  covenants  on  the  part  of 
the  lessee  after  the  proviso,  but  only  a  covenant  by  the 
lessor,  that  the  lessee,  performing  all  and  every  the  cove- 
TibXiXs  hereinbefore  contained  on  his  part  to  be  performed, 
should  quietly  enjoy.  The  question  was,  whether  the 
proviso  for  re-entry  would  apply  to  the  breach  of  a  cove- 
nant preceding  the  proviso ;  and  although  Lord  Ellen'' 
borough  doubted  whether  the  covenant  for  quiet  enjoy- 
ment and  the  proviso  for  re-entry,  relating  to  the  same 
subject-matter  (the  enjoyment  or  the  termination  of  the 
estate),  ought  not  to  be  construed  together,  and  the 
words  hereinafter  and  hereinbefore  in  each  of  them  (evi- 
dently relating  to  the  same  covenants)  be  taken  in  the 
same  sense,  yet,  on  the  whole,  the  Court  held  that  the 
word  hereinafter  in  the  proviso  could  not  be  rejected, 
and  consequently  that  that  clause  did  not  apply  to  the 
breach  of  a  covenant  preceding  it  in  the  lease.  Here 
the  words  do  or  cause  to  be  done  import  an  act,  and  there 
is  nothing  in  the  other  parts  of  the  instrument  from 
which  we  can  clearly  collect  that  it  was  the  intention  of 

(a)  4Af.f  5L265. 

X  2  the 
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18S2.       the  parties  that  it  should  apply  to  an  omission  to  do 
an  act     We  are  therefore  of  opinion  that  the  mere 

"DoK  dem* 

Sir  W.  Adt    omission  to  repair  cannot  be  considered  as  doing  or 
firtrxHs.      causing  to  be  done  an  act  within  the  meaning  of  the 
clause  for  re-entry,  and  consequently  that  the  nonsuit 
was  right.     The  rule  must  therefore  be  discharged* 

Rule  discharged. 


Ti»e$day,  Mason  agaifist  Hill  and  Others. 

The  proprietor   f^ASEt.     The  first  count  of  the  declaration  stated, 

of  lands  con-       V^ 

tiguous  to  a  that  the  plaintiff  was  lawfully  possessed  of  a  mill, 

•oon  as  be  is'  manufactory,  and  premises  in  the  county  of  Siajffbrd^ 
duieraionorthe  ^"^  ^1  reason  thefeof  ought  to  have. had  and  enjoyed 
na^Uram  ^®  benefit  and  advanUge  of  the  water  of  a  certain 
maintain  an       stream  which  had  been  used  to  run  and  flow,  and  of 

action  against 

^e  party  so       right  ouffht  still  to  run  and  flow  unto  the  said  mill,  &c* 

diTertingit;        ^  ^ 

and  it  is  no        in  great  purity  and  plenty  to  supply  the  same  with  water 

answer  to  the 

action,  that  the  for  Working,  using,  and  enjoying  the  same,  and  for  other 

defendant  first  _,,  •        i   <-      i  i 

appropriated  necessary  purposes.  1  hat  the  defendants  by  a  certain 
own  use,  unlen  ^^^  ^°^  obstructions  across  the  stream  above  the  plain-* 
twenw  yean'  ^^^  premises,  impounded,. penned  back,  and  stopped  the 
undisturbed  en^  water,  and  by  pipes  and  tiles,  &c.  diverted  it  from  the 

joynentofitin  . 

the  altered         plaintifiTs  premises,  and  prevented  it  from  flowing  along 

the  usual  and  proper  course.  And  farther,  that  the 
defendants  injuriously  heated,  corrupted,  and  spoiled  the 
water,  so  that  it  became  of  no  use  to  the  plaintifl^ 
whereby  he  was  prevented  from  using  his  mill  and  pre- 
mises in  so  extensive  and  beneficial,  a  manner  as  he 
otherwise  would  have  done.  Plea,  not  guilty.  At  the 
trial  before  Bosanquet  J.,  at  the  last  Spring  assizes  for 

■ 

the  county  of  Stqffbrdj  the  following  appeared  to  be  the 

facts 


course. 


Hill. 
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fiwts  of  the  case.  The  plaintiff  and  the  defendants  had  1832. 
land  contiguoqs  to  the  stream^  the  land  of  the  defend*  "^~^ 
ants  being  situate  on  a'  part  of  the  stream  above  the  agaimt 
land  of  the  plaintiffs.  The  stream  acted  as  a  sewer  to 
part  of  the  town  of  Newcastle^wnder-Linej  and  the  water 
was  consequently  foul  and  muddy.  It  had  beeh  un- 
profitable to  both  parties  until  it  was  diverted  by  the 
defendants.  This  diversion  took  place  in  18 18,  by  the 
defendants'  erection  of  a  weir  or  dam  Across  the  stream, 
at  the  part  contiguous  to  their  own  land,  and  by  means 
of  this  weir  and  of  channels  and  reservoirs  made  in  their 
landy  great  part  of  the  water  was  conveyed  to  certain 
butldihgs  belonging  to  them  at  some  distance  from  the 
weir,  and  there  used  as  part  of  the  supply  of  water 
necessary  for  a .  steam-engine.  About  ten  years  after 
this  diversion,  the  plaintiff  made  a  channel  in  his  land 
contiguous  to  the  stream,  for  conveying  the  water  to 
some  buildings  belonging  to  him  at  a  little  distance  from 
the  stream,  for  the  purpose  of  some  process  of  manu- 
facture not  previously  carried  on  there.  Some  attempts  at 
accommodation  between  the  parties  took  place,  but  were 

# 

inefiectual,^  or  unsatisfactory;  and  before  the  action 'was 
brought,  th^  plaintiff's  works  were  occasionally  suspended 
for  want  of  the  water  diverted  by  the  defendants,  and 
which  after  it  had  been  used  by  them  was  suffered  to  pass 
away  into  a  level  below  the  plaintiff's  works.  '  It  was  con- 
tended on  the  part  of  the  defendants,  that  as  they  had  first 
appropriated  the  use  of  the  water  in  the  sewer  to  beneficial 
purposes  without  injuring  the  plaintiff,  they  had  acquired 
a  right  therein,  aqd  wef e  npt  answerable  for  the  diver- 
sion, and  Williams  v.  Morland  (a)  was  cited.  The  learned 

\ 

(q)  2  B.  i  C.  910. 

X  S  Judge 
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18S2.       Judge  acting  upon  that  authority,  directed  the  jury  to 
•       find  a  verdict  for  the  defendants^    In  the  ensuing  term 

Masow 

agaimt  Campbell  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  defendants  who  had  diverted  the  water 
could  acquire  no  right  to  have  it  flow  in  its  new  channel 
by  mere  appropriation  without  twenty  years  unmolested 
enjoyment 

Sir  James  Scarlett  and  Godson  on  a  former  day  in 
this  term  shewed  cause  (a).  Supposing  that  tlie  plaintiff 
has  in  fact  sustained  any  damage  in  this  case,  which  is 
not  admitted,  still  the  Judge's  direction  was  right,  and 
the  defendants  are  entitled  to  retain  the  verdict.  Wright 
V.  Haa>ard{b)  will  be  cited  to  shew  that  unless  a  party 
has  enjoyed  the  use  of  running  water  for  twenty  years, 
he  can  acquire  no  property  in  such  use  of  it,  but  any 
person  who  has  lands  lower  down  the  stream  may 
maintain  an  action  against  him  for  diverting  it;  but 
the  dictum  of  the  Master  of  the  Rolls  in  that  case 
cannot  be  supported.  It  b  no  doubt  generally  trae 
that  a  person  must  have  had  twenty  years'  undisturbed 
possession  of  many  similar  rights  (as  light  and  air) 
before  he  can  make  an  exclusive  title  diereto,  but 
that  cannot  be  extended  to  flowing  water.  For  general 
convenience  requires  when  a  man  first  appropriates 
water  to  valuable  purposes  without  the  dissent  of  any 
one  else,  and  without  doing  any  damage  or  injury  to 
another,  he  should  gain  a  title  to  the  use,  Williams  v. 
Morland  (c).  Bealy  v.  Shaw  {d)  shews  that  where  water 
is  left  unappropriated,  twenty  years  need  not  elapse 
before  the  person  who  possesses  himself  of  that  water 

(a)  Before  Lord  TetUerden  C.  J.,  IMtledak,  Totmloii,  end  Paiteton  Js. 
(fi)  \8m,t8tu.  190.  (c)  2  J9.  4-  C.  910.  {d)  €Eatt,906. 

can 
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can  bring  an  action  for  an  injury  done  to  his  newly-  1882. 
acquired  right.  There  Lord  EUenborough  says,  "  I  take  — * 
it  that  less  than  twenty  years  enjoyment  may  or  may  not  agmntt 
afford  a  presumption  of  a  grant,  according  as  it  is 
attended  with  circumstances  to  support  or  rebut  the 
right."  And  Le  Blanc  J.  said,  **  The  true  rule  is,  that 
after  the  erection  of  works,  and  the  appropriation  by 
the  owner  of  the  land  of  a  certain  quantity  of  the  water 
flowing  over  it,  if  a  proprietor  of  other  land  afterwards 
take  what  remains  of  the  water  before  unappropriated,  the 
first-mentioned  owner,  however  he  might  before  such  se- 
cond appropriation  have  taken  to  himself  so  much  more^ 
cannot  do  so  afterwards."  In  that  very  case  the  plaintiff 
had  had  an  enjoyment  of  the  water  previously  unap- 
propriated by  the  defendant,  without  objection  from 
him,  for  four  years  only;  and  Lord  EllerU)orough  was 
of  opinion  that  that  occupation  was  a  sufficient  title. 
In  Cox  V.  Matthews  {a)  Lord  Hale  said,  **  If  a  man 
hath  a  watercourse  running  through  his  ground  and 
erects  a  mill  upon  it,  he  may  bring  his  action  for 
diverting  the  stream,  and  not  say  antiquum  molen-^ 
dinum;  and  upon  the  evidence  it  will  appear  whether 
the  defendant  hath  ground  through  which  the  stream 
runs  before  the  plaintiff's,  and  that  he  used  to  turn 
the  stream  as  he  saw  cause,  for  otherwise  he  cannot 
justify  it,  though  the  mill  be  newly  erected."  And  in 
Saunders  v.  Newman  [b)  it  was  finally  decided  that  it 
was  not  necessary  to  state  the  mill  to  be  ancient ;  and 
HolroydJ.  there  recognised  the  law  laid  down  by  Le 
Blanc  J.  in  BeaJy  v.  Shffm  as  to  the  right  to  use  flowing 
watel".    If  the  position  here  contended  for  prevail,  then  on 

(a)  ireia.237.  (5)  lB.tJ.25S. 

X  4         <  a  stream 
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1 833.  a  stream  where  twenty  mills  have  been  erected,  the  owner 
"■■~~'  of  the  lowest  may  require  the  nineteen  above  him  to  be 
fv^inst  pulled  down,  and  thus  put  a  stop  to  all  improvement; 
and  the  person  who  builds  a  mill  on  an  unappropriated 
stream  will  be  entirely  at  the  mercy  of  the  land-owners 
lower  down.  The  plaintiff  cannot  now  be  in  any  other 
situation  than  he  was  when  the  diversion  was  first 
made ;  and  as  he  then  sustained  no  damage,  for  he  had 
made  no  use  of  the  water,  the  case  of  Williams  v. 
Morland  (a)  shews  that  this  action  is  not  maintainable. 

Campbell^  R.  V.  Richards^  and  Whateley  contra.  The 
water  not  having  flowed  for  twenty  years  in  that  chan« 
nel  into  which  the  defendant  had  diverted  it,  he  did  not 
acquire  any  right  to  have  it  to  continue  in  that  course^ 
and  the  plaintiff's  right  to  the  flow  of  water  in  its 
natural  and  usual  channel  is  not  lost.  It  is  true  that 
the  defendant  might  have  taken  the  water  with  im-* 
punity,  if  he  thereby  caused  no  damage  to  the  plaintiff 
or  the  other  proprietors  of  the  land  on  the  bank  of  the 
stream,  because  to  give  a  right  of  action  there  must 
be  both  damnum  and  injuria,  and  for  that  Williams  v* 
Morland  {a)  is  an  authority.  There  the  injury  aUege4 
in  the  declaration  was  not  proved.  Flowing  water,  like 
light  and  air,  is  publici  juris;  every  person  having 
land  on  the  banks  of  a  stream,  is  entitled  prima  &cie, 
lo  have  the  water  flow  in  its  natural  course,  and  that 
right  cannot  be  lost  except  by  grant  or  long  unin- 
terrupted enjoyment  from  which  a  grant  may  be  pre* 
Bumed^  As  to  light,  every  man  on  his  own  land,  has 
a  right  to  as  much  as  will  come  to  him.     If  he  erect 

(n)  QB^iC,  910. 
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on  the  extremity  of  his  land  a  building  with  windows^        1832. 

and  they  continue  unobstructed  for  a  period  of  twenty       

years,  the  law  then  implies  the  consent  of  the  owner  of  fv<n*ut 
the  adjoining  land  to  that  mode  of  enjoyment ;  though 
die  latter  may,  undoubtedly,  within  twenty  years  build 
on  his  land,  and  thereby  ol)struct  the  light  which  would 
otherwise  pass  to  tiie  building  of  his  neighbour.  So  that 
the  title  to  the  enjoyment  of  the  light  in  pr^udice  of 
another's  right  is  not  acquired  by  mere  appropriation, 
but  by  occupancy  continued  for  twenty  years.  The 
right  to  flowing  water  is  of  the  same  description. 
Every  proprietor  of  land  on  the  banks  of  an  ancient 
stream  is  primft  facie  entided  to  the  benefit  of  the  water 
as  it  exists  in  its  natural  state,  f  nd  no  one  proprietor 
without  the  consent  of  the  others,  has  a  right  to  make 
use  of  the  flow  in  such  a  manner  as  will  be  to  their 
prejudice.  Their  consent  may  be  inferred  from  an  un« 
molested  continuance  of  a  particular  mode  of  enjoyment 
for  twenty  year&  But  there  is  no  reason  why  a  grant 
shonld  be  presumed  within  a  less  period  in  the  case  of 
water,  than  of  light.  And  the  authorities  clear^  shew 
that  there  must  be  the  same  length  of  enjoyment.  The 
opinion  delivered  by  the  Master  of  the  Rolls  in  fVrighi 
V.  Howard  (a),  was  not  a  mere  obiter  dictum,  but 
was  an  essential  point  of  the  cause.  A  bill  bad  been 
filed  for  the  qiecific  performance  of  a  contract  for  the 
purchase  of^  amongst  other  things,  a  right  to  impound 
the  water  of  a  river,  and  to  divert  a  stream  from  it,  and 
the  Cknirt  refused  to  decree  performance,  because  the 
vendor  bad  no  such  right  as  against  some  of  the  pro- 
prietors of  land  on  the  bank  of  the  river.     In  Cox  v. 

(«)  1  Sm.  f  siH*  isa 
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1832.  Matthews  {a\  Lord  Hale  intimated,  that  althoagh  it 
was  not  necessary  for  the  plaintiff  to  allege  the  mill  to 

o/foinn  be  ancient,  yet  if  the  defendant  proved  he  used  to  turn 
the  stream  as  he  saw  cause^  that  would  be  an  answer 
to  the  action.  In  Prestcott  v.  Phillips  (b)  it  was  ruled 
by  Mr.  Serjt  Adair^  Chief  Justice  of  Chester^  that  no- 
thing short  of  twenty  years'  undisturbed  possession  of 
water  diverted  from  its  natural  channel,  or  raised  by  a 
weir,  could  give  a  party  an  adverse  right  against  those 
whose  lands  lav  lower  down  the  stream,  and  to  whom  it 
was  injurious.  This  right  is  put,  not  on  mere  appro- 
priation, but  on  long  occupation,  by  Lord  Ellenborough 
in  Bealey  v.  Shaw  {c) ;  by  Holroyd  J.  in  Cross  v. 
Lewis  {d) ;  by  Abbott  J.  in  Saunders  v.  Newman  (e) ;  and 
by  Mr.  Starkie  in  a  note  to  his  Treatise  on  Evidence  (g). 
The  dicta  relied  upon  in  argument  to  shew  that  the 
right  to  have  the  water  flow  into  a  new  channel  may 
be  acquired  by  mere  appropriation,  without  long  enjoy- 
ment, do  not  apply.  They  refer  to  the  right  of  the 
proprietors  of  land  on  the  banks  of  a  stream  to  have  the 
water  fi^ow  in  its  natural  and  ancient  channel.  The 
true  distinction  is  this.  Every  proprietor  of  land  on  the 
banks  of  a  stream,  independently  of  any  occupation, 
being  entitled  of  right  to  have  the  water  flow  in  its 
natural  channel,  may  maintain  an  action  for  diveiting 
it  as  soon  as  he  sustains  a  damage.  In  such  an  action  he 
must  shew  an  appropriation  of  the  water  to  his  own  use, 
not  because  that  is  necessary  to  give  him  a  right  to 
the  enjoyment  of  the  water  as  it  flows  in  its  natural 
channel,  but  because,  in  order  to  sustain  the  action,  he 

(a)  1  FetU,  S37.  (ft)  Cited  in  Bealey  v,  Skaw,  6  East,  S15. 

(c)  6  East,  215.  {d)  SB^i  C,  690. 

(f)  1  P.  j-  ^.  261.  (g)  5  Stark.  1677. 
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must  shew  a  damage.     On  the  other  hand,  the  party        1832. 
who  diverts  the  water  from  its  natural  channel  without 

Mabom 

the  consent  of  the  other  proprietors  of  the  land  on  its  ngainu 
banks,  is  guilty  of  a  wrongful  act.  He  can  acquire  no 
right  to  have  the  water  flow  in  the  new  channel  but  by 
licence  from  them,  or  by  long  enjoyment  from  which  a 
grant  may  be  presumed.  It  is  no  answer,  therefore, 
to  an  action  brought  against  him  for  diverting  the  water, 
that  he  first  appropriated  it  to  his  own  use.  He  must 
shew  a  grant  or  licence  from  the  plaintiff,  or  twenty 
years'  uninterrupted  enjoyment,  which  will  be  evidence 
of  that  grant  {a). 

Cur.  ado,  volt. 

Lord  Tenterden  C.  J.  on  a  subsequent  day  of  the 
term  delivered  the  judgment  of  the  Court 

This  case  was  argued  before  us  in  the  course  of  the 
present  term  on  cause  shewn  against  a  rule  for  ft  new 
trial.  It  was  an  action  for  diverting  a  stream  of  water, 
and  the  verdict  was  given  for  the  defendants.  His 
Lordship  then,  after  stating  the  facts  of  the  c&se,  pro- 
ceeded as  follows :  — 

In  this  state  of  things  the  present  action  was  brought, 
and  for  the  defendants  it  was  insisted  that,  they  having 
first  appropriated  the  water  beneficially  to  their  use  at  a 
time  when  the  appropriation  was  not  injurious  to  the 
platntifi^  had  a  right  to  the  water  and  to  the  .use  of  it, 
notwithstanding  the  diversion  had  by  subsequent  acts  of 
the  plaintiff  become  injurious  to  him.  The  plaintiff,  on 
the  other  hand,  insisted  that  the  defendants  did  not,  nor 
could  by  law,  acquire  a  right  to  the  water  by  a  diversion 


(a)  See  JJgghu  ▼•  Inge,  7  JSmg.  682. 
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1882*        and  enjoyment  for  a  period  short  of  twenty  years.   .The 
^,  several  decisions  and  dicta  of  learned  Judges  oa  this 

atptinu        subject  Were  quoted  at  the  bar,  and  need  not  be  repeated. 
It  appears  to  have  been  held  that  a  person  could  not 
complain  of  a  diversion  or  obstruction  of  water,  from 
which  at  the  time  of  his  complaint  he  suffered  nothing: 
which  seems  to  have  been  on  the  ground  that  in  such  a 
case  it  was  injuria  sine  damno.     It  is  not  now  necessary 
to  say  whether  such  a  principle  should  be  admitted. 
The  only  decision  upon  a  question  like  that  in  the 
present  case  is  the  judgment  of  the  present  Master  of 
the  Rolls,  then  Vice- Chancellor,  in  the  case  of  Wright 
v.  Howard  (a).     This  judgment  is  expressed  in  language 
so  perspicuous  and  comprehensive,  that  I  shall  here 
quote  it*     "  The  right  to  the  use  of  water  rests  on 
clear  and  settled  principles*    Prima  facie,  the  proprietor 
of  each  bank  of  a  stream  is  the  proprietor  of  half  the 
land  covered  by  the  stream,  but  there  is  no  property  in 
the  water.     Every  proprietor  has  an  equal  right  to  use 
the  water  which  flows  in  the  stream ;  and  conseqaently 
no  proprietor  can  have  the  right  to  use  the  water  to  the 
prejudice  of  any  other  proprietor.     Without  the  con- 
sent of  the  other  proprietors,  who  may  be  affected  by 
his  operations,  no  proprietor;  can  either  diminish  the 
quantity  of  water  which  would  otherwise  descend  to 
the  proprietors  below,  nor  throw  the  water  back  upon 
the  proprietors  above*     Every  proprietor,  who  claims  a 
right  either   to  throw  the  water   back   above,   or  to 
diminish   the  quantity  of  water  \yhich  is  to  descend 
below,  must,   in  order  to  maintain  his  claim,  either 
prove  an  actual  grant  or  licence  from  the  proprietors 

(fl)  1  Slim,  f  £r«.  190. 
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affected  by  his  operations,  or  must  prove  an  uninter- 
rupted enjojraent  of  twenty  yeai*s:  which  term  of  twenty 
years  is  now  adopted,  upon  a  principle  of  general  con- 
▼enience,  as  affording  conclusive  presumption  of  a  grant." 
The  learned  Judge  then  adds,  that  an  action  will  lie 
*^  at  any  time  within  twenty  years,  when  injury  happens 
to  arise  in  consequence  of  a  new  purpose  of  the  party  to 
avail  himself  of  his  common  right." 

We  all  agree  in  the  judgment  thus  delivered;  and 
upon  the  authority  of  that  decision,  and  the  reasoning 
of  the  learned  Judge,  we  are  of  opinion  that  the  de^ 
fendants  did  bot  acquire  a  right  by  their  appropriation, 
against  the  use  which  the  plaintiff  afterwards  sought  to 
make  of  the  Water,,  and  consequently  that  the  rule  for  a 
new  trial  must  be  made  absolute. 

Rule  absolute. 
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Graves  against  Key  and  Another. 


A  SSUMPSIT  by  the  indorsee  against  the  defendants  Abmofei- 
as  drawers  of  a  bill  of  exchange,  accepted  by  Almofiy  dnwa^by*^. 
and  as  payees  and  indorsers  of  a  promissory  note  made  jonedto  c."" 
by  Almon.    Plea,  the  general  issue.     At  the  trial  before  ^*  ^^^^^ 
Lord  Tenterden  C.J.,  at  theZowrfon  sittincs  after  Hilmy  ''hen  due,  but 

"  part  payments 

term  18S1,  the  following  facts  appeared  :  —  were  eftcrwards 

rnt  t      1       ^  L      "^ade  by  the 

The  action  was  brought  by  Graves^  who  was  the  dmreruid 

acceptor.  T«ro 
ycari  after  it  had  become  due,  2>.  paid  the  balance  to  C.  i  the  holder,  and  the  laUer  in- 
dened  the  biU  and  wrote  a  receipt  on  it  in  general  terms:  Held,  that  that  receipt  was  not 
coadusiTe  eridence  that  the  bill  bad  been  tatbfied  either  by  the  acceptor  or  drave r,  but  that 
parol  tettimooy  was  admissible  to  explain  it ;  and  it  appearing  thereby  that  2>.  paid  the 
balance,  not  on  the  account  of  the  acceptor  or  drawer,  but  in  onler  to  acquire  an  Interest 
in  the  bill  as  purchaser,  it  Alight  he  indorsed  by  D.  afVer  it  became  due,  so  as  to  give  the 
indorsee  all  the  lighu  which  C,  the  holder,  had  before  the  indorsement,  and  such  mdonee 
might  therefore  recoTer  from  the  drawer  thejudaoce  unpaid  by  him. 

nominal 
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1833.       nominal  plaintifiP  only,  the  real  plaintiflT  being  Mr.  TU^ 
leardj  on  a  bill  of  exchange  for  50/.  drawn  by  the  de- 

a^aUut  fendants  on  and  accepted  by  Almorij  dated  the  16th  of 
April  ]  824*,  and  payable  two  years  afler  date ;  and  on  a 
promissory  note  of  Almonds  in  favour  of  the  defendants* 
for  97/.  2s.  7d.j  dated  27th  of  Nacember  1823,  and  pay- 
able thirty  months  after  date;  of  both  which  instru- 
ments the  defendants  were  indorsers.  Neither  was  paid 
when  due ;  and  at  that  time  both  were  in  the  hands  of 
one  Webber^  having  been  duly  indorsed  to  him.  The 
defendants  suspended  payment,  and  made  payments  by 
instalments  to  their  creditors,  and  amongst  the  rest  an 
instalment  of  5s.  in  the  pound  to  Webber^  who  had  a 
debt  due  to  him  on  another  account,  as  well  as  on  the 
bill  and  note.  Jlmon  also  became  insolvent,  compounded 
with  his  creditors,  and  paid  Webber  several  instalments 
on  the  bill  and  note ;  memoranda  of  which,  as  received 
from  AlmoHj  were  made  on  the  back  of  each  security. 
On  the  Sd  of  January  1828,  long  after  the  dishonour  of 
both  the  bill  and  the  note,  a  meeting  took  place  between 
TiUeardf  Webber^  and  the  defendant  Key^  at  which  both 
these  securities  were  transferred  by  Webber  to  TiUeard 
under  circumstances,  stated  by  a  witness  named  Keighkyi 
as  follows. 

Mr.  TilUard  paid  Webber  a  cheque  for  102/.  165.  Id. 
as  balance  due  on  a  bill  and  note.  T.  first  claimed  a 
further  deduction  of  5s.  in  the  pound  paid  by  Key  and 
Co.,  and  not  credited  in  an  account  produced.  Webber 
said,  what  he  had  received  was  generally  on  account  of  his 
debt,  which  Key  admitted,  but  in  answer  to  some  observa- 
tions of  TiUeard^  stated  that  Webber  had  received  more  by 
5s.  on  the  amount  of  the  bill  and  note,  than  would  have 
been  paid  if  he  had  not  held  them ;  but  that  Webber  would 

not 
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not  sign  any  thing,  and  would  only  receive  the  money        1832. 

generallj*^  on  accounts     TiUeard  then  said  he  would  pay  .     T 

the  balance  due  to  Webber^  and  become  himself  the  holder       ogninat 

of  the  bill  and  note,  and  required  a  receipt  to  be  indorsed 

on  them,  acknowledging  the  money  to  be  received  of 

him,  TiUeard,     Webber  wrote  a  receipt  for  it  as  paid  by 

Almoii:  on  reading  it  TiUeard  objected.     Webber  said 

he  did  not  see  TiUeard^s  name  at  the  front  or  back  of 

the  bill  or  note,  and  therefore  would  not  give  him  a  re- 

ceipt,.  and  wanted  to  know,  unless  TiUeard  paid  the 

money  on  behalf  of  Almon^  why  he  paid  at  all.    TiUeard 

said  he  paid  it  oiU  of  affection  for  Ahnon^  in  order  to 

get  them  out  of  the  hands  of  Webber^  but  with  a  view 

of  ranking  upon  Kei/s  estate  for  the  amount  of  the  bill. 

Key  suggested  to  Webber  to  write  -a  receipt  generally, 

and  he  did  so  on  the  bill,  and  struck  Almonds  name  out 

of  the  receipt  on  the  note.     TiUeard  protested  formally 

against  these  indorsements,  stating  that  if  W,  supposed 

there  was  any  magic  in  his  indorsement,  he,   T.,  was 

willing  to  take  them  without  any  indorsement     The 

bill  and  note  were  afterwards  indorsed  by  him  to  the 

plaintiff. 

On  the  back  of  the  note,  when  produced  at  the  trial, 
there  was  a  memorandum  at  the  foot  of  the  several  in- 
stalments stated  to  have  been  received  ^rom  Almon^  to 
this  effect: — "  Received  60/.  145.  Id.  for  the  balance,"  &c. 
with  the  words  '^  from  Almon  "  struck  out;  and  a  similar 
memorandum  appeared  on  the  back  of  the  bill,  of  a  re- 
ceipt for  31/.  55.,  without  any  statement  of  the  name  of 
the  person  from  whom  the  amount  was  received ;  and, 
on  both,  the  balance  was  said  to  include  interest  and 
noting. 

Upon  these  facts  Lord  Tenterden  was  of  opinion,  that 

these 
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1882.  these  being  negotiable  instruments,  and  all  principal  and 
Q^^^„  interest  secured  by  them  appearing,  by  tlie  memoranda 
a^ittst  indorsed,  to  have  been  fully  paid,  they,  must  be  deemed 
to  have  been  satisfied  by  the  acceptor  and  maker,  and  no 
action  could  be  maintained  upon  them,  and  he  directed  a 
nonsuit  In  the  following  term  a  rule  nisi  was  obtained  by 
Sir  J.  Scarlett  for  a  new  trial,  on  the  ground  that  the  re- 
ceipts indorsed  on  the  bill  and  note  were  not  conclusive, 
but  only  prim&  facie  evidence  that  they  had  been  paid 
by  the  acceptor  and  maker :  and  that  the  parol  evidence 
(which  was  admissible  to  explain  the  receipts;  Scboleyv, 
Walmsley  (a),  Lampon  v.  Corke  (6),  Skaife  v.  Jackson  {c)i) 
shewed  that  Tilleard  paid  the  money  and  balance  due 
to  Webber^  with  a  view  of  becoming  the  purchaser  of 
tlie  bill  and  note,  and  not  as  the  agent  oi  AhnoHi 
which  being  so,  the  bill  was  not  satisfied,  it  might  be 
indorsed  after  it  was  due,  and  the  action  was  maintain- 
able :  and  he  cited  Callcm  v.  Lawrence  {d)  to  shew  that 
an  indorsee,  who  pays  a  bill,  may  indorse  or  negotiate 
it,  because  his  indorsement  will  make  no  person  liable 
but  himself,  and  those  whom  he  may  sue. 

Gumey  and  KeUy  on  a  former  day  in  this  term  shewed 
cause.  It  is  clearly  established,  that  a  bill  or  note  can- 
not  be  indorsed  or  negotiated  after  it  has  been  once 
paid,  if  such  indorsement  or  negotiation  will  make  any 
of  the  parties  liable,  who  would  otherwise  be  discharged. 
Beck  V.  Robley  {e).  Here,  there  was  not  only  payment 
of  the  bill  and  note,  but  a  receipt  given.  The  ne- 
gotiability of  the  bill  and  note  was  destroyed  by  that 


(a)  IPeake  N.  P,  C.  34.  (6)  SB^^A,  606. 

(c)  oB.j^C,  421.  {d)  ZM.  is.  95. 

(«)  1  H.  BU  89.  n. 
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receipt  It  is  true  that  a  receipt  may  be  explained  by  1832. 
parol  evidence;  but  here,  the  clear  import  of  the  re- 
ceipt  is,  that  the  money  therein  mentioned  was  paid  agavut 
on  account  of  Almon,  who  was  the  acceptor  of  the 
bill  and  maker  of  the  note,  and  the  party  primarily 
liable*  TiUeard^  therefore,  must  be  taken  to  have 
made  the  payments  on  his  behalf,  and  not  on  account 
of£fy. 

Sir  Jame^  Scarlett  and  D.  Pollock  contri.  It  cannot 
be  disputed,  that  if  a  bill  of  exchange  be  paid  on 
behalf  of  the  acceptor,  it  is  not  afterwards  negotiable. 
The  question  in  this  case  is,  whether  the  payments 
made  by  TiUeard  were  on  account  of  the  acceptor; 
for  if  they  were  not,  the  bill  and  note  continued  ne- 
gotiable. Now,  it  appears  clearly  frcMn  the  testimony 
of  Keighleyj  that  the  balance  due  on  those  instru- 
ments was  not  paid  by  Tilleard  in  order  to  discharge 
jUmon  from  liability,  but  as  the  purchase-money  for 
those  securities. 

Cur.  adv*  vuli. 

Lord  Tenterden  C.  J.  now  said :  The  rule  for  a  new 
trial  must  be  made  absolute.  We  all  think  that  the 
payments  made  by  TiUeard  to  Webber  on  account  of  the 
bill  and  note,  were  made  by  him,  not  as  the  agent,  or 
on  account  of  Almotif  but  with  a  view  of  becoming  the 
purchaser  of  the  bills  in  his  own  right.  That  being  so, 
the  negotiable  quality  of  those  instruments  was  not  de- 
stroyed, and  they  might  be  indorsed  after  they  became 
due;  the  action,  therefore,  was  maintainable.  The 
reasons  on  which  our  judgment  is  founded,  have  been 

Vol.  in.  Y  com- 
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18S2.       committed  to  writing,  but  the  paper  containing  them  has 
unfortunately  been  mislaid  (a). 
romii  Rule  absolute. 


aeatnu 

KXT. 


(a)  The  reporters  were  afterwards  favoured  with  a  copy  of  tiie  judgmcDt 
alluded  to  by  the  Lord  Chief  Justtce.     It  was  as  follows :  — • 

We  all  think,  upon  a  full  consideration  of  the  case,  that  the  action  b 
maintainable.  It  is  not  necessary  for  us  to  say  what  the  effect  of  these 
indorsed  memoranda  of  receipts  would  be,  supposing  that  it  were  ui- 
competent  for  the  plaintiflT  to  contradict  or  explain  tbem  by  parol  evi- 
dence ;  because  it  seems  to  us  that  the  plaintiff'  may  by  law  give  such 
contradiction  or  explanation »  and  tliat  in  this  case  the  parol  evidence  does 
satisfactorily  explain  the  last  memoranda  made  on  each  security,  and 
shews  distinctly  that  the  balance  was  not  paid  by  either  Jttmon  or  Hie 
defendants. 

A  receipt  is  an  admis^on  only,  and  tlie  general  rule  is,  that  an  admis- 
sion, lliough  cv'ulcnce  against  the  person  wlio  mado  it  and  those  claiming 
under  him,  is  not  conclusive  evidence,  except  as  to  the  person  wbo  may 
have  been  induced  by  it  to  alter  bis  condition;  S,'ralon  v.  RaUal  (2  T. 
J?.  GGGOj  Wyalt  v.  Marquis  of  Hcrlford  {3  East,  147.),  Heme  v.  Bogcrs 
(9  £•  ^  r.  586. )«  A  receipt  may,  therefore,  be  contradicted  or  explakied  ; 
and  ihere  is  no  case  to  our  knowledge,  ia  which  a  receipt  upon  a  ne- 
gotiable instrument  has  been  considered  to  be  an  exception  to  the  general 
rule;  on  the  contrary.  Lord  Jienj/ont  in  the  case  of  Sc/ioley  v.  Walsly 
(1  Peake  N".  P.  C,  54.  )>  cited  at  the  bar,  was  of  opinion,  that  a  receipt  oo 
the  back  of  a  bill  might  be  explained  by  parol  evidence^  and  shewn  to  be 
a  receipt  from  the  drawer,  and  not  from  the  acceptor.  If,  then,  parol 
evidence  be  admissible  here  to  shew  why  the  receipt  indorsed  on  the  bill 
and  note  in  question  was  so  indorsed,  and  by  whom  the  money  tberdB 
mentioned  was  paid,  there  can  be  no  doubt  as  to  the  effect  of  the  evidence 
given  for  that  purpose. 

It  is  clear  from  tlio  testimony  of  Fei^Itfeyt  that  the  balance  was  not 
paid  by  Almon,  or  by  TUleard  on  account  of  Jlmoiu  to  discharge  his  debt, 
and  by  way  of  satisfaction  of  bis  liability  on  the  bill  and  note;  but  it  was 
paid  by  TitlearU  as  the  )>urcbase-money  for  those  securities,  of  which  he 
wished  to  become  ibe  holder  in  order  to  constitute  himself  a  creditor 
both  of  Messrs.  A>v,  Brothers,  and  jUmon,  with  a  view,  no  doubt,  of  deal- 
ing more  favourably  with  the  latter  than  Webber  would  have  done.  The 
evidence  of  JTei^hfei/  is  conSrmed  by  the  form  of  the  receipts  for  the 
balance ;  for  one  of  ibese  receipts  omits  the  mention  of  ^/mon,  and  in  the 
other  his  name  is  struck  out,  all  the  antecedent  indorsements  purporting 
to  be  receipt syn>m  Aim.  And,  indeed,  if  there  were  any  doubt  upon  thta 
part  of  the  cose,  that  would  be  a  reason  for  a  new  trial,  as  the  nonsuit 

proceeded 
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proceeded  on  the  ground  that  the  receipt  was  conclusiTe  evidence  that  liie         1 832* 
bill  had  been  paid  by  the  acceptor.  .^_ 

It  is  to  be  obsenredy  that  one  of  the  defendants  was  present  at  the         Ghayks 
arrangement,  and  both  must  therefore  be  taken  to  have  been  fullj  conusant         aftninti 
of  the  transaction,  and  to  have  known  that  no  part  of  the  remaining  balance  ^' 

of  tbe  bill  was  in  fact  paid  bj  or  on  account  of  Mmot^  or  themselves. 

These  aecuritiesp  therefore,  having  been  neither  of  them  paid  by  tkt 
drftndanit  nor  2y  jfitnon,  were  capable  of  being  indorsed  so  as  to  give  a 
valid  title  to  tbe  residue  against  both;  but  having  been  indorsed  after  the 
iostromeots  were  over-due  and  dishonoured,  the  indorsee  could  take  only 
such  title  as  the  indorser  could  give.  The  plaintiff  is  therefore  in  tbe  same 
situation  as  TUieard,  but  TiUemrd  has  acquired  all  the  title  which  Webber 
had  before  the  indorBement;  and  as  Webber,  being  the  legal  holder,  could 
hacve  sued  tbe  defendants  for  the  balance,  th  plaintiff  may  do  the  same. 
For  these  reMona  the  rule  must  be  made  absolute. 

Rule  absolute. 


Y  9 
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2v««%,  •  Taylor  against  Kymer  and  Another. 

Jammry  ff  iBt. 


^.  aodCo.,  nPROVER   for  forty-one  chests  of  indigo.     At  the 

agents,  ein-  trial   before  Parke  J.,    at   the  Lancaster   Spring 

SefendaDto,  assLzes  1830,  a  verdict  was  found  for  the  plaintiff  sub- 

rvorn  broken  J^^^  ^^  ^^  opinion  of  this  Court  upon  the  following 

to  buy  eighteen   case:  — 
chests  of  indigo 

for  them  at  one  The  indigo  in  question  was  purchased  for  the  plaintiff 
imUa  Com-       by  Messrs.  William  Nevett  and  Sons,  under  the  circum- 

pany's  sales.  '  .         i        -^r  i  r^ 

N.  and  Co.       Stances  after-mentioned.     Nevett  and  Sons  were  general 

dealt  on  behalf 

of  another  party  (the  plaintiff),  but  this  was  not  mentioned.  The  defendants  paid  for  the 
chests  and  kept  the  IwHa  warrants,  and  the  goods  remained  in  the  company's  warehouses. 
The  principal,  being  informed  of  the  purchase,  paid  N»  and  Co.  the  amount.  They  aAer- 
wards  directed  the  defendants  to  sell  the  indigo,  and  apply  the  proceeds  in  reduction  of 
a  balance  due  to  them  from  iV.  and  Co.,  which  was  done ;  the  defendants  not  knowing  that 
any  other  party  had  a  claim  to  the  goods,  and  never  having  been  paid,  specifically,  for  the 
advance  which  they  had  made  in  respect  of  them. 

There  had  been  a  running  account  between  N*  and  Co.  and  the  defendants  for  some 
time,  during  which  the  latter  held  a  number  of  warrants  for  indigoes  purchased  by  them 
for  N,  and  Ca,  and  for  which  the  defendants  had  made  advances.  N.  and  Co.  occasionally 
withdrew  the  warrants,  and  at  or  near  the  same  time  paid  in  money  to  their  aoooont  with 
the  defendants,  to  about  the  value.  There  was  no  express  agreement  as  to  this,  but  an 
understanding  that  the  warrants  were  not  to  be  taken  away  upon  credit.  The  payments, 
were  made  and  entered  generally.  Between  the  time  of  purchasing  the  eighteen  chests  and 
that  of  the  direction  to  rfr«ell  them,  N.  and  Co.  had  paid  in  this  manner  more  than  the 
value  of  the  eighteen  chests,  but  had  also,  during  all  that  time,  been  indebted  to  the  defend* 
ants  in  a  larger  amount. 

On  trover  brought  by  the  principal  against  the  defendants:  Held,  that  the  above  pay- 
ments on  account  could  not  be  considered  as  appropriated  to  the  di:>charge  of  the  de- 
fendants^ claim  on  the  eighteen  chests,  and  that  they  consequently  had  a  lien  upon  these  at 
the  time  of  the  sale,  which,  under  the  circumstances,  was  an  answer  to  the  present  action. 

N.  and  Co.  purchased  and  paid  for  twenty-three  chests  of  indigO  on  behalf  of  the  samQ 
principal,  and  were  paid  the  amount  by  him,  but  retained  the  warrants,  and  the  chests 
remained  in  the  East  India  Company's  warehouses.  Being  ^sirous  of  withdrawing  sonde 
other  warrants  which  they  had  in  the  hands  of  the  defendants,  they  deposited  these  in  lieu 
of  them  ;  and  they  afterwards  authorised  the  defendants  to  scU  the  twenty^ihiee  chests,  and 
appropriate  the  proceeds,  which  they  did,  not  knowing  that  any  party  was  interested  in  them 
but  N*  and  Co.  At  the  time  of  this  transaction  iV.  and  Co.  were  creditors  in  account  with 
their  principal  to  an  amount  much  below  the  value  of  the  indigo : 

Held,  that  the  tale  of  the  twenty-three  chests  was  a  conversion,  and  that  the  defendants 
were  liable  to  the  principal  in  trover.     For,  that 

The  transfer  of  these  warrants  by  JV.  and  Co.  was  not  a  $aU  er  disj)oalion  by  factors, 
vrithin  6  G*  4.  c.  94.  t.  2. ; 

Nor  a  pledge  as  security  for  negotiable  instruments,  within  the  same  clause,  £aat  India 
warrants  not  being  **  negotiable  instuments." 

And  if  the  warrants  were  deposited  as  security  for  a  previously  existing  debt,  the 
defendants  (by  «.  3,  of  the  act)  could  have  no  greater  right  in  respect  of  them,  than  tbo 
factors  had  at  the  time  of  the  deposiL 

brokers 
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brokers  and  dealers   in  Liverpool,  where  the  plaintiff       1833. 
resided,  and  they  had  also  a  house  in  London,  where 
diey   transacted   business   as  commission   agents,   and       ^^x* 
dealt  largely  in  indigo  on  their  own  account     The  d^ 
fendants  were  sworn  brokers  of  the  city  of  London. 
Nevett  and  Sons  were  not. 

In  September  and  October  1828,  the  defendants  bought 
considerable  quantities  of  indigo  for  Nevett  and  Sons  at 
the  East  India  Company's  sales.  Among  these  were 
eighteen  chests,  parcel  of  the  forty-one  mentioned  in  the 
declaration.  The  defendants  paid  for  them,  received 
and  kept  the  warrants,  and  sent  Nevett  and  Sons  the 
usual  notes,  stating  that  the  eighteen  chests,  with  others, 
had  been  bought  on  their  account  by  the  defendants. 
Nevett  and  Sons  sent  the  plaintiff  an  invoice  of  the 
eighteen  chests,  expressing  that  they  were  bought  of 
Nevett  and  Sons  by  the  plaintiff;  and  in  January  1829 
he  pud  them  the  amount.  In  June  and  July  following, 
the  defendants  sold  the  chests,  which  had  remained  in 
the  company's  warehouses,  and  delivered  the  warrants 
to  the  purchasers. 

On  the  1st  o{  January  1829,  Nevett  and  Sons  bought 
of  the  East  India  Company,  through  a  sworn  broker^ 
thirty-five  more  chests  of  indigo,  including  twenty-three 
which  formed  the  reridne  of  the  forty-one  claimed  in  this 
action.  N*  and  Sons  sent  an  invoice  to  the  plaintiff,  stat^ 
ing  the  twenty-three  chests  to  be  bought  of  them  by  him, 
and  be  paid  them  the  amount  in  January  1829.  They 
paid  the  broker,  and  received  the  warrants  from  him. 
In  the  following  April,  Nevett  and  Sons,  being  desirous 
of  withdrawing  from  the  defendants  nineteen  other  war- 
rants for  indigoes  purchased  and  paid  for  by  the  de- 
fendants for  account  of  Neoett  and  Sons,  which  had 

Y  S  always 
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18d2.       always  been  in  the  hands  of  the  defendants,  and  on 

*^~~'       which  they  had  a  lien  for  the  amount  of  the  purcbase- 
Taylok  "^  .  ^  '^ 

agiamu       money  and  charges,  applied  to  them  to  deliver  up  these 

Ktmxb* 

nineteen  warrants,  and  to  receive  in  lieu  thereof  the 
twenty-three  before  mentioned;  and  this  being  agreed 
to,  the  nineteen  warrants  were  so  delivered  to  Neoett 
and  Sons,  and  replaced  by  the  twenty-three  warrants, 
which  were  indorsed  in  blank  in  the  usual  form*  The 
defendants  had  no  notice  that  Nevett  and  Sons  were  not 
the  owners  of  the  twenty-three  warrants,  and  they  re- 
mained in  the  defendants'  hands  as  security  for  the 
above-mentioned  purchase-money  and  charges,  and  also 
as  a  part  security  for  the  payment  of  the  prompt,  which 
the  defendants  advanced  for  Nevelt  and  Sons  in  the 
same  month  of  April  to  a  large  amount,  according  to 
the  usual  course  of  business  between  the  parlies.  They 
also  paid  for  drawing  samples  of  the  twenty-three  chests, 
and  for  warehouse  rent  due  for  part  of  them  to  the  East 
India  Company.  Between  the  16th  of  May  and  the 
28th  of  July  1829,  the  defendants  sold  sixteen  of  the 
chests,  and  delivered  the  warrants  to  the  purchasers  or 
the  East  India  Company ;  and  consigned  seven  for  sale 
to  Hamburgh* 

The  case  then  set  out  the  following  letter  from  the 
plaintiff  to  Neoett  and  Sons,  the  date  of  which  did  not 
appear:-— ^^  I  request  you  will  advise  whatever  inform- 
ation you  have  to  communicate  as  to  the  market  I 
wish  to  know  if  the  present  prices  of  the  market  cor- 
respond with  those  paid  on  my  account.  If  you  think 
you  cannot  realize  a  profit  by  holding  them,  it  will  be 
advisable  to  sell.  I  would  be  contented  with  a  small 
profit  at  the  time  of  purchase.  I  have  left  the  sales  in 
your  hands." 

The 
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The  dcFendaDts  were  in  the  habit  of  selling  for  NevM       1832* 
and  Sons,  the  indigoes  which  they  held  on  their  account, 
and  of  shipping  sudi  indigoes,  by  their  directiop^io 
foreign  places  for  salew  •■"^'^^ 

On  the  8(h  of  Jpil  1829,  Nevett  and  Sons  wrote  to 
the  defendants  as  follows :  —  **  We  hereby  authorize 
you  to  dispose  oF,  for  our  account,  any  indigo  held  by 
you  for  as,  in  order  to  reimbursing  yourselves  the  dif- 
ferent sums  advanced  by  you  either  in  cash  or  by  ac- 
ceptances, as  such  acceptances  fall  due«"  The  defend- 
ants, after  receiving  this  letter,  disposed  of  the  forty-one 
chests  in  the  manner  already  mentioned. 

On  the  17th  of  June^  Nevett  and  Sons  stopped  pay-* 
ment,  and  a  commission  of  bankrupt  afterwards  issued 
against  them.  At  that  time,  and  also  when  the  warrants 
for  the  twenty-three  chests  were  deposited  with  the  de- 
fendants, the  balance  of  account  between  the  plaintiff  and 
Nevett  and  Sons  was  SS/.  in  their  favour. 

The  East  India  Company's  warrant  for  delivery  of 
indigo  is  in  the  following  form. 

No.  To  the  East  India  Company's 

warehouse-keeper  for  private 
trade,  Billiter  Lane* 
You  ate  desired  to  deliver  to  A,  B,  or  his  assigns  by 
indorsement  hereon,  and  the  bearer  giving  a  i*eceipt  on 
the  back  hereof,  the  following  Indigo :  viz. 

(Then  follows  a  description  of  the  lot,  its  price, 
weight,  &c) 

Sold  him  by  the  United  East  India  Company. 
Treasury,  East  India  Flouse,  this        day  of 

Signature  of  the  Company's 
Counter  Signature.  Treasurer  or  Assistant. 

jtif   Jb»  Cr.   MJ* 

Y  4  The 
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1832*  The  case  stated  these  warrauts  to  be  oc^tiable  in* 

r~~       struments.     They  are  indorsed,  usually  ia  blank,  by  the 

against'       persons  therein  named,  and  are  afterwards  tranaierred 
by  delivery,  or  by  indorsement  and  delivery. 

With  respect  to  the  eighteen  chests  of  indigo  first 
mentioned,  it  became  a  question  at  the  trial,  whether 
or  not  they  had  been  paid  for  in  account  by  Neveit  and 
Sons  to  the  defendants.  It  was  referred  to  a  barrister 
to  examine  into  the  accounts  and  certify  as  to  this  pointy 
and  to  state  for  the  opinion  of  the  Court  any  facts, 
deemed  material  by  the  parties,  upon  which  his  certi- 
ficate might  be  founded.  He  certified  that  the  eighteen 
chests  had  not  been  paid  for  in  account,  and  stated  the 
following  facts,  which  were  embodied  in  the  case. 

In  June  1827,  NeveU  and  Sons,  who  were  commission 
agents,  began  to  make  purchases  of  indigo  through  the 
firm  of  Kifmer  and  Co.  (the  defendants).  NeveU  and 
Sons  gave  them  orders  to  buy  certain  parcels  of  indigo^ 
sometimes  at  the  sales  of  the  East  India  Company,  and 
sometimes  of  individuals,  and  Kjpner  and  Co.  effected 
the  purchases  in  their  own  names,  and  made  the  neces- 
sary deposits  and  payments  as  they  became  due,  and 
debited  the  account  of  NeveU  and  Sons  with  the  sums  so 
paid.  Kymer  and  Co.  received  and  kept  the  warrants; 
and  Neoett  and  Sons,  when  they  wanted  warrants,  ap« 
plied  to  Kymer  and  Ca  for  them,  and  at  the  same  time, 
or  sometimes  a  day  or  two  before  or  after,  paid  ihem  a 
sum  or  sums  of  money  amounting  to  nearly  the  value  <£ 
the  indigo  for  which  they  so  obtained  the  warrants. 
The  value  was  not  on  such  occasions  accurately  ascer* 
tained,  nor  was  there  any  express  agreement  between 
Kymer  and  Ca  and  NeveU  and  Sons^  that  the  latter 
should  p^y  for  ihe  warrants  at  the  time  tliey  received 

them; 
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them;  bat,  from  the  nature  of  the  dealings  betw,een        18S2. 
them.  Neoett  and  Sons  considered  that  there  was  an  im-       

Taylor 

phed  agreement  that  they  should  not  take  warrants  on  a^ainu 
credit  from  Kyiner  and  Co»,  and  tliat  when  they  took 
warrttits,  Kymer  and  Co.  should  be  placed  in  as  good  a 
situation  as  if  the  warrants  had  remained  in  their  hands* 
Nevett  and  Sons  sometimes  paid  cash  and  bills  to  Kymer 
and  C!o.  without  receiving  warrants,  but  never  received 
warrants  without  making  a  payment  at  or  about  the 
same  time.  In  several  instances,  Neoett  and  Sons  di- 
rected Kymer  and  Co.  to  effect  sales  for  them  of  indigo 
purchased  on  their  account.  Thb  Kymer  and  Co.  ac- 
cordingly did,  and  delivered  the  warrants  to  the  pur- 
chasers, and  received  payment  of  the  price,  which  was 
carried  to  the  credit  of  Neoett  and  Sons'  account.  The 
sums  so  received,  and  also  the  monies  paid  from  time 
to  time  by  Neoett  and  Sons,  were  entered  generally  to 
their  credit,  and  not  as  having  been  received  specifically 
in  payment  of  the  warrants  delivered  at  the  time  when 
such  payments  were  made,  either  to  the  purchasers  or 
to  Neoett  and  Sons  as  before  mentioned.  On  a  few 
occasions  Kymer  and  Co.  lent  money  to  Neoett  and  Sons, 
and,  in  a  few  days  after  each  loan,  the  precise  sum  lent 
was  repaid.  These  sums  were  entered  generally  in  the 
account.  On  the  debit  side  they  were  not  mentioned  as 
loans  to  Nevett  and  Sons,  nor  was  the  money,  when  re- 
paid, entered  as  discharging  the  corresponding  item  on 
the  other  side  of  the  account 

The  arbitrator  then  went  into  a  detail  of  the  state  of 
accounts  between  the  parties  from  the  S  1st  of  December 
18^8  tiH  the  9th  o{  April  following,  by  which  it  appeared 
that  Nevett  and  Sons  during  that  period  had  made  pay- 
ments exceeding  the  sum  due  for  the  eighteen  chests, 

but 
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18S2.       but  had  always  remained  indebted  to  iLe  deFendanls, 
"~""^       upon  the  whole,  in  more  than  that  amoant 

Tatlor 

againti  In  Jounary  1S30,  (he  plalntiflT  demanded  the  ror(y-«one 

chests  of  the  deFeDdants,  offering  to  pay  any  brokerage 
or  usual  mercantile  charges  that  might  be  due.  Delivery 
was  Infused. 

On  this  case  the  points  stated  as  relied  upon  by  the 
defendants  were :  that  in  respect  of  (he  eighteen  chests, 
they  had  a  lien  for  the  advances  they  had  made,  and 
which,  as  the  arbitrator  certified,  had  not  been  repaid. 
And  as  to  the  twenty-three  chests,  that  they  had  also  a 
lien  by  the  statute  6  G.  4.  c.  94.  s.  2. :  that  NevrU  and 
Sons  had  been  authorised  to  sell  by  the  plaintifi^  and 
might  execute  that  authority  through  the  defendants, 
who  had  in  fact  sold  and  consigned  for  sale  the  twenty- 
three  chests  before  any  demand  was  made:  that,  at  all 
events,  Neoetl  and  Sons  had  a  l!en  on  those  chests  to 
the  amount  of  S8/.  and  might  pledge  them  to  (hat 
extent,  no  tender  having  been  made  of  the  Amount: 
and  that  the  defendants  had  a  lien  on  these  chests  to 
the  amount  of  the  chai'ges  they  had  paid,  of  which 
there  had  been  no  tender.  The  case  was  argued  on  a 
former  day  of  this  term  (a). 

Wighlman  for  the  plaintiff*.  First,  as  to  the  eighteen 
chests.  The  arbitrator  has  found  that  the  defendants 
were  not  paid  for  them  in  account:  but  the  contrary 
appears  from  the  facts  stated  by  him  as  the  ground  of 
his  finding.  There  was  a  running  account  between 
Nevelt  and  Son  and  the  defendants,  and  payments  made 
from  time  to  time  without  any  specific  appropriation; 

(a)  Before  Lord  Ttnterden  C.  J.,  LUiUJale,  Parke,  and  Taunton  Jt. 
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the  payments,  therefore,  must  go  ia  liquidation  of  the        18S2. 
earlier  items   aecordinfi:  to   their  order.     Devaynes  v.        — — 
Nable^  {Clayton^s  case  (a)  )•     But  even  if  this  were  not       agavtJt 
SO)  the  defendants  can  found  no  right,  as  against  the 
plaintiflf,  upon  their  payment  of  the  prompt.     As  re- 
garded him,  who  had  authorised  no  such  advance,  it 
was  a  payment  in  their  own  wrong.     It  was  in  iact  a 
loan  by  them  to  Neveti  and  Sons.    The  defendants,  then, 
c^a  only  rely  on  the  act  6  G.  4.  c.  94*.  s,  2.  (b)    But  that 
dattse  only  contemplates  a  specific  dealing,  some  single 
transaction  in  which  a  definite  agreement  is  made  in 
respect  of  a  present  advance  of  cash  or  negotiable  in* 
struments.     Here  no  specific  agreement  took  place  for 
depositing  the  India  warrants  as  a  pledge ;  they  were 
only  suffered  to  remain  in  the  hands  of  the  defendants 
as  a  sort  of  general  security  for  the  balance  of  a  run- 
ning account.     The  expressions,  ^^  contract   or  agree- 
ment for  the  deposit  or  pledge  of  the  said  goods  as  a 
security  for  any  money  or  negotiable  instrument  advanced 
or  given  upon  the  failh  of  such  bill  of  lading,  warrant," 
&c.  cannot  extend  to  the  uncertain  series  of  dealings,  and 

(a)  iMer.SlQ, 

(Jb)  Bj  Uiat  clause,  any  person  intrusted  wiih  and  in  possession  of  any 
bill  of  lading,  India  warrant,  &c.  shall  be  deemed  the  true  owner  of  the* 
goods  described  in  the  said  documents  respectiveljp,  so  far  as  to  give 
validity  to  any  contract  or  agreement  thereafter  to  be  made  or  entered 
iato  by  soeb  person  so  intrusted  and  in  possession  as  aforesaid,  with  any 
per^n  or  body  politic  or  corporate,  for  the  sale  or  disposition  of  tbe  said 
goods  or  any  part  thereof,  or  for  the  deposit  or  pledge  thereof,  or  of  any 
part  thereof,  as  a  security  for  any  money  or  negotiable  instrument  advai^cd 
or  given  by  sucbpenoo,  body  politic  or  corporate,  upon  tl)6  failh  of  such 
documents,  or  either  of  them :  provided  such  person  or  body  politic  or 
corporate  shall  not  have  notice  by  such  documents  or  either  of  ihem,  or 
otherwise,  that  such  person  so  intrusted  as  aforesaid  is  not  the  actual 
and  bonft  fide  owner  or  proprietor  of  such  goods  so  sold  or  deposited  or 
pledged  as  aforesaid. 

the 
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the  mere  implied  understanding  between  the  partiesi 
which  this  case  describes. 

Hien,  as  to  the  twenty-three  chests ;  they  were  not 
paid  for  by  the  defendants.  The  warrants  were  de* 
livered  to  them  by  Nevett  and  Sons  merely  to  replace 
other  warrants  (for  nineteen  chests)  which  the  defend- 
ants held  at  the  time  as  a  security.  It  was  a  mere  sub- 
stitution of  one  set  of  warrants  for  the  other.  It  was 
neitlier  a  sale  nor  a  pledging  within  sect.  2.  of  the  act 
Before  the  statute,  a  factor  could  not  battery  Guerreiro  ▼• 
Peik  {a\  and  the  statute  has  not  given  him  that  power- 
Besides,  the  substituted  warrants  can  only  have  been  given 
as  security  for  a  debt  already  contracted ;  and  in  that  cas^ 
by  sect.  S.  of  the  act  {Jk\  the  party  receiving  the  deposit 
acquires  no  further  right  in  the  goods  than  might  have 
been  enforced  by  the  party  pledging.  Now  in  this  case, 
Nevett  and  Sons,  at  the  time  of  their  depositing  the 
warrants  for  twenty-three  chests  with  the  defendants, 
had  only  a  claim  of  S8/.  against  the  plaintiff:  and  there 
was  no  need  that  he  should  tender  that  sum  to  the  de- 
fendants in  order  to  bring  an  action,  for  they  had  sold 
the  goods,  and  that  was  such  a  conversion  as  made  a 
tender  unnecessary,  Taylor  v.  Trueman  (c). 

F.  Kelly  contra.  With  respect  to  the  warrants  for 
the  eighteen  chests,  it  is  not  necessary  to  resort  to  the 
factors'  act,  6  G.  4.  c.  94.,  which,  indeed,  does  not  apply. 
No  question  of  deposit  or  pledge  arises,  for  Kymer  and 
Co.  were  never  divested  of  these  warrants.  The  fact$ 
here  are  the  same  as  if  A.  employed  B.  to  buy  a  horse  or 

(a)  3B.^A,e\6, 

(6)  Its  substance  is  given  in  the  judgment  of  the  Court,  p.  336.,  post. 

(c)  M,  ^  M.  455. 
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other  chattel  for  him,  and  £«,  without  saying  that  he  1832. 
was  agent  for  another  party,  commissioned  C.  to  make 
the  purchase.  If  C.  bought  in  his  own  name,  and  paid 
or  became  liable  for  the  money,  could  A,,  the  original 
employer,  insist  on  having  the  chattel  delivered  up  to 
him,  alleging  that  he  had  paid  his  own  agent,  though 
neither  of  them  had  paid  C  ?  Here  Neoett  and  Sons, 
being  commissioned  by  the  plaintiff  to  purchase  indigoes, 
but  not  being  sworn  brokers,  employed  the  defendants, 
who  were  such  brokers ;  tliey  bought  the  eighteen  chests 
in  their  own  names,  paid  the  deposit,  and  were  liable  for 
the  prompt  Could  Nevett  and  Sons,  who  so  employed 
the  defendants  without  mentioning  any  principal,  have 
claimed  the  warrants  without  first  discharging  the  lien  ? 
And  if  not,  can  the  plaintiff  do  so  ?  But,  it  is  con- 
tended, the  defendants  have  been  paid  in  account  for 
these  warrants.  The  arbitrator,  however,  has  found 
otherwise,  and  is  justified  by  the  facts.  The  course  of 
dealing  was,  that  when  Nevett  and  Sons  withdrew  any 
warrants,  they  paid  in,  almost  immediately,  a  sum 
amounting  to  about  the  value;  there  was  an  under- 
standing that  the  warrants  were  not  to  be  taken  out  on 
credit  The  rule,  as  settled  by  the  preponderance  of 
authorities  with  respect  to  payments  made  without 
specific  appropriation  is,  that  they  are  to  be  applied  at 
the  option  of  the  creditor.  The  single  exception  esta- 
blished in  Devaynes  v.  Noble  (a)  has  no  bearing  on  this 
case :  it  relates  to  transactions  between  a  banker  and  his 
customer,  where  there  is  a  continuation  of  dealings  all 
of  one  kind,  all  the  sums  paid  in  form  one  blended  fund, 
and  (as  the  Master  of  the  Rolls  there  says)  there  is  no 

(a)  1  Mer.  S85. 
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1882*       room  for  any  other  appropriation  (in  the  absence  of 
_  express  directions)  than  that  which  arises  from  the  order 

a^ainti  in  which  the  receipts  and  payments  take  place.  But  it 
cannot  be  said  here  that  a  payment  made  by  Neveti  and 
Sons,  for  the  purpose  of  redeeming  a  particular  set  of 
warrants,  was  to  be  applied  to  the  general  balance;  that 
whenever  they  paid  money  on  a  more  recent  tranaactibn, 
exceeding  the  value  of  warrants  formerly  deposited,  the 
lien  on  those  former  warrants  was  gone;  or  (which 
would  be  the  consequence  of  this)  that  when  such 
money  was  paid  in  with  a  view  to  releasing  some  of  the 
later  waiTants,  those  warrants  might  have  been  detained 
from  their  owner  by  the  defendants,  on  pretence  that 
the  payment  was  applicable  to  an  earlier  part  of  the 
account. 

Then,  as  to  the  warrants  ibr  twenty-three  chests. 
First,  the  disposal  of  these  was  a  transaction  protected 
by  the  statute.  Taylor  v.  Trueman  (a),  which  may  be 
considered  an  authority  on  the  other  side  as  to  some 
parts  of  the  case,  was  a.  nisi  prius  decision  never 
bronght  before  this  Court,  and  the  points  are  of  great 
importance.  The  delivery  of  these  warrants  to  Kymer 
and  Co.  was  a  sale  or  disposition  within  sect.  2.  The 
statute,  being  remedial  and  framed  for  the  purpose  of 
extending  the  benefit  of  a  former  act,  4  6. 4«  c.  88., 
must  be  construed  liberally.  (The  Court  expressing  a 
decided  opinion  that  this  was  not  a  sale,  or  disposition  in 
the  nature  of  a  sale,  within  the  act,  Kelly  gave  up  this 
point)  Then,  at  all  events,  the  transaction  was  a  deposit 
or  pledge  of  the  warrants  as  a  security  for  negotiable 
instruments.  These  warrants  are  such  instruments. 
The  case  states  them  to  be  so,  and  they  are  universally 

(a)  M.iM,455. 
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treated  as  such  in  the  city  of  London.  They  resemble  1832. 
bills  of  exchange^  both  in  their  nature  and  the  roode  la  *^^~* 
which  they  are  transferred.  To  say  that  a  negotiable  a^tdHsi 
iQslrument,  to  come  within  the  meaning  of  the  statute, 
roust  be  for  the  payment  of  money,  would  be  construing 
the  act  with  a  strictness  not  answerable  to  its  intention. 

Then,  secondly,  Neve/t  and  Sons  were  authorized  to 
sell  the  twenty-three  ch&sts  by  the  plaintiff's  letter, 
which  must  have  been  prior  to  their  own  letter  of  the 
8lh  of  jipril^  or,  at  all  events,  to  their  failure ;  and  which, 
if  it  even  came  after  the  sale  of  some  of  the  chests,  would 
operate  as  a  sanction  of  it.  It  is  true  that  although 
Neveil  and  Sons,  by  virtue  of  that  letter^  might  direct 
others  to  sell,  they  could  not  authorize  them  to  apply 
the  proceeds  to  their  own  use.  But  where  two  autho- 
rities are  given,  one  valid  and  the  other  void,  they  may 
be  separated  from  each  other,  Sliemeld  v.  Holden  {a) : 
and  although  NeoeU  and  Sons  could  not  empower  the 
defendants  to  appropriate  the  proceeds  of  these  goods^ 
yet,  as  they  might  empower  them  to  sell,  do  action  of 
trover  will  lie,  the  sale,  under  such  circumstances,  not 
being  a  conversion. 

WigMman  in  reply.  In  Stiemeld  v.  Holden,  the  trans- 
kr  of  the  bill  of  lading,  and  the  sale,  took  place  in  the 
usual  course  of  business,  which  distinguishes  that  case 
from  the  present.  Here^  the  goods  were  in  the  first 
instance  deposited  as  a  pledge.  The  taking  of  the 
deposit  was  in  itself  a  conversion ;  for  that  deposit  was, 
in  i^ity,  not  on  account  of  the  warrants  that  were 
wididrawo,  but  of  preceding  debts.     The  piauuiff's 

(a)  4B.taS. 

'  letter, 
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1 832.  letter,  which  has  been  relied  upon,  is  not  a  direct  au- 
thority to  sell,  and  there  is  nothing  to  shew  when  it  was 
received. 

Cur.  adxh  vuU. 

Lord  Tenterden  C.  J.  now  delivered  the  jadgment 
of  the  Court  After  stating  the  form  and  sul^ect-matter 
of  the  action,  his  Lordship  proceeded  as  follows. 

This  case  divides  itself  into  two  parts ;  the  one  re- 
latiog  to  eighteen  chests  of  indigo,  the  other  to  twenty- 
three  chests. 

As  to  the  eighteen  chests,  the  short  account  of  these 
is,  that  in  September  and  October  1828,  Nevett  and  Sons 
bought,  through  the  medium  of  the  defendants,  forg- 
one chests  of  indigo  from  the  East  India  Company,  of 
which  the  eighteen  were  part.  The  defendants  paid  the 
price  of  the  eighteen  chests  to  the  East  India  Company, 
and  received  the  warrants,  which  they  kept  in  their 
possession.  In  this  state  of  things,  Nevett  and  Sons,  on 
the  28th  of  October^  made  out  an  invoice  to  the  plaintiir 
of  the  eighteen  chests,  and  in  January  1829,  the  plaintiir 
paid  the  amount  of  the  invoice  to  Nevett  and  Sons.  The 
plaintiff,  though  he  paid  the  price  to  Nevett  and  Sons, 
never  had  the  possession  of,  or  controul  over  either  the 
indigo  or  the  warrants  which  represented  it,  neither  had 
his  agents,  or  the  sellers,  whichever  of  the  two  character^ 
Nevett  and  Sons  filled,  either  indigo  or  warrants :  and 
no  notice  of  the  plaintiff's  claim  was  ever  given  tx> 
the  defendants,  till  after  they  had  done  what  the  plain«. 
tiff  contends  is  a  conversion.  It  seems  very  doubtful, 
therefore,  whether  the  plaintiff  ever  had  such  a  right  of 
possession  of  the  iudigo  as  would  enable  him  to  maintain 
an  action  of  trover  against  these  defendants,  independent 

of 
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€f  any  c1«io)   whiob  the  defendants  may  tliemsdves       1802. 
set  np. 

But,  supposing  the  plaintiff  had  such  a  right  to  the 
possession  as  to  enable  him  to  maintain  trover,  then  it 
must  be  considered  whether  the  defendants  had  any 
such  lien  on  the  goods  as  would  defeat  the  present 
action.  They  contend  that  Nevett  and  Sons  haiee  never 
paid  than  for  the  eighteen  chests,  and  that,  therefore, 
tbey  have  such  lien.  On  the  trial  of  the  cause  it  was 
referred  to  Mr.  Cressfcvell  to  ascertain  and  certify  whether 
the  eighteen  chests  had  been  paid  for  in  account  by 
NeoeU  and  Sons  to  the  defendants :  and  he  has  certified 
Cbat  they  were  not ;  but  as  he  has  stated  the  grounds  on 
vUoh  he  has  given  his  certificate,  it  is  examinable  by 
the  Court  whether  he  has  come  to  the  right  conclusion, 
and  we  are  of  opinion  that  he  has.  On  the  part  of  llie 
plaintiff  it  is  contended,  that  the  items  io  the  account 
are  to  be  governed  by  the  same  rule  as  was  laid  down 
in  ^  oase  o(  Decaynes  v.  Noble  (a\  and  which  has  been 
«cted  upon  since,  that  where  money  is  paid  to  one  party 
<<iii  a  general  account,  and  no  direction  given  by  the 
payer  as  ti>its  appropriation,  and  no  appropriation  made 
by  the  payee,  the  money  paid  in  is  to  go  in  discbarge  of 
the  4iftt  items  oo  the  oliier  ^e;  and,  therefore,  the 
piKMiey  here  having  be«n  paid  by  the  defendant,  for  the 
indigo  in  I838„i|nd  the  payments  made  since  that  time 
^jNeo^  and.  Sons  exceeding  all  their  debit  side  of  the 
aecouniin  IS98»  it  is  contended  that  this  debt  .has  beea 
paid.  But  we  think  the  rule  laid  down  in  Davat^s  v^ 
JfMi  does  not  apply  to  a  case  like  the  present:  for 
kere  it  appears,  that  the.  general  course  of  paymeots 

■ '  ■ 

(a)  1  i/er.  608. 
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t  &92.      1  whioh  were  made  to  the  defendaoU  hud  ir^feiseiice  to  ^d 
',         were   connected  with   the  warranto  far  iodigo   whiqh 

Mgr/Auf  Nevett  and  Sons  received  from  the  defeodaoU,  Ao^gb 
'  not  precisely  of  the  same  aoiouot,  and,  coDsequendyy 
are  not  to  be  taken  to  go  in  reduction  of  the  first  part  of 
the  account;  and  as  Nevett  and  Sonsi  at  the  time  of  their 
bankruptcy,  were  indebted  to  die  defendantSt  we  are 
of  opinion,  that  the  lien  of  the  latter  continues.  The 
lien  of  the  defendants  would  not,  however,  autbcurize 
them  to  sell  the  eighteen  chests;  but,  as  Neoett  and 
Sons,  in  April  1829,  authorized  the  defendants  to  aell 
any  indigo  they  had  in  order  to  reimburse  theias^ves, 
and  as  the  plaintiff  bad  not  giren  the  defendaftCs  any 
notice  of  his  claim,  we  think  that  the  sale  of  the  eighteen 
chests  did  not  amount  to  a  conversion. 

For  if  a  broker  sells  or  procures  the  sale  of  goods  to 
another  person,  and  that  other  sells  the  goods  to  a  third 
person  wit^hout  delivering  possession  either  corporally  or 
symbolically,  and  the  name  of  the  third  person  is  ^ev)er 
mentioned  to  the  broker,  the  broker  has  the  same  right 
as  against  the  third  person  that  he  had  against  that 
person  with  whom  he  originally  dealt,  on  the  fiame.prin- 

« 

ciple  that  if  a  policy  of  insurance  is  effected  by  a  bnoker 
in  ignorance  that  it  does  not  belong  to  the  perscy  i^y 
whom  he  is  employed,  he  has  a  lien  upon  it  for  the 
amount  of  the  balance  they  owe  him ;  as  wii($  held  by 
Lord  Chief  Justice  Gibbs  in  Westwood  v*  ^eU.{fi) ;  ^d 
upon  the  same  principle  that  if  a  factor.  s?lI;ig9o4s[in 
his  own  name,  the  purchaser  has  a  right  to  set^off^a 
debt  due  from  him  in  an  aaioo  by  the  pri^qipalfqr  die 
price  of  the  goods^  ,   '.  r  .,  :  j 

Then,  with  regard  to  the  twenty-three  djie^ts,  tl^y 

* 

(a)  4  Cavi;)6.  39  f . 

•     •     I 
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fiMTthed  part  ofthirty^five  chests  which  on  die  1st  of      J86|2. 
Januaty  1829  were  bought  by  Nevett  and  Sons,  through  " 

Uie  mediom  of  Mocatta^  a  broker,  and  on  the  same  day       ^Aiwf 
Neoett  and  Sons  made  out  an  invoice  to  the  plaintiff  of 

'  the  twenty-three  chests  as  bought  of  them,  Neveit  and 
Sons ;  and  in  that  month  of  January  the  plaintiff'  paid 
'Sfeeeil  and  Sons  for  them.  Nevett  and  Sons  paid  Mo^ 
tatta  for  the  twenty*three  chests,  and  the  warrants  were 
delivered  to  them.     These  warrants,  therefore,  being  in 

'  the  hands  of  Nevett  an4  Sons  upon  a  purchase  made  of 
them  by  tlie  plaintiiF,  and  for  which  he  had  paid  them, 

'  gave  the  pliuntiff  a  right  of  possession  of  the  warrants 
and  the  indigo  by  which  the  warrants  were  represented, 

'  and  in  that  respect  the  plaintiff's  right  is  to  be  treated 
differently  from  what  it  was  as  to  the  eighteen  chests. 
On  the  2d  of  April  1829,  Nevett  and  Sons  were  de« 
sirous  of  taking  out  of  the  hands  of  the  defendants 
nineteen  warrants  for  indigo,  on  which  the  defendants 
had  a  lien,  and  agreed  with  the  defendants  to  deposit 

'  the  twenty-three  chests  in  lieu  of  the  nineteen  chests, 
which  was  done.  In  the  months  oi  May  and  Jtdy  1829 
.sistteefi  of  the  chests  were  sold  by  the  defendants  to 

'  drfibrent  purchasers,  and  in  the  same  month  of  July  the 

''•defendants  sent  the  remaining  seven  to  Hamburgh  to 

"  be  sold.    The  defendants,  therefore,  have  applied  the 

''twenty-tlifee  chests  of  indigo  to  their  own  use,  and  the 
question  then  is,  whether  they  are  justified  in  doing  so? 

^^They  say  they  are  justified  under  the  terms  of  6  G.  4. 

^'  '  The  second  section  of  that  act  says,  that  any  person 
intrusted  with  and  in  possession  of  any  bill  of  lading, 

'  Irtdia  warrant,  dock  warrant,  warehouse-keeper's  certi- 
ficate, wharfinger's  certificate,  warrant  or  order  for  de- 
livery of  goods,  shall  be  deemed  and  taken  to  be  the  true 

*    Z  2  owner 
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IBS2.  owner  of  the  goods  mentioned  in  those  documents,  so  as 
^''"^' '  to  give  validity  to  any  contract  or  agreement  thereafter 
trifttum  to  be  entered  into  by  such  person  so  intrusted  and  in 
possession  as  before  mentioned  with  any  person  for  the 
sale  or  disposition  of  the  said  goods,  or  for  the  deposit 
or  pledge  thereof  as  a  security  for  any  money  or  nego- 
tiable instruments  advanced  or  given  upon  the  faith  of 
such  documents :  with  a  proviso  that  tliis  is  not  to  apply 
in  case  there  be  notice. 

Then  the  third  section  enacts,  that  in  case  any  per^ 
son  shall  accept  and  take  any  such  goods  in  deposit 
or  pledge  from  any  such  person  so  in  possession  and 
intrusted  as  before  mentioned,  without  notice,  as  a 
security  for  any  debt  or  demand  due  and  owing  from 
any  such  person  so  intrusted  and  in  possession  to  such 
person  before  the  time  of  such  deposit  or  pledge,  then 
and  in  that  case  such  person  so  accepting  or  taking 
such  goods  in  deposit  or  pledge  shall  acquire  no  further 
or  other  right  in  or  upon  or  to  the  said  goods,  or  any 
such  documents,  than  was  possessed  or  could  have  been 
enforced  by  the  said  person  so  intrusted  and  ia  pos- 
session as  aforesaid  at  the  time  of  such  deposit  or 
pledge  as  a  security. 

The  fourth  section  cannot  be  considered  as  in  any  way 
applicable.  The  fifth  section  enacts,  that  any  person  may 
accept  and  take  any  such  goods,  or  any  such  document, 
in  deposit  or  pledge  from  any  such  factor  or  agent,  not- 
withstanding that  such  person  shall  have  notice  that  the 
person  making  such  deposit  or  pledge  is  a  factor  or 
agent;  but  such  person  shall  acquire  no  further  right, 
title,  or  interest  in,  upon,  or  to  such  goods  or  docu- 
ments than  was  possessed  or  could  have  been  enforced 
by  such  factor  or  agent  at  the  time  of  such  deposit  or 
pledge  as  a  security. 

We 
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We  are  of  opinion  that  the  delivery  of  the  twenty-        18S2. 
three  warrants  does  not,  under  any  of  the  provisions  of       — *-^ 


K 


this  act  of  parliament,  give  the  defendants  any  right  to  4w^tit# 
hold  these  warrants  from  the  plaintiff  as  a  security  for 
the  debt  owing  to  him  by  Nevett  and  Sons.  It  is  not  a 
contract  for  the  sale  of  the  goods  within  the  second  section, 
neither  is  it  a  disposition ;  for  to  make  it  a  disposition, 
there  must  be  something  in  the  nature  of  a  sale.  It  is, 
however,  a  deposit  or  pledge  of  the  warrants :  but  then 
is  it  such  a  deposit  or  pledge  as  is  in  the  contemplation 
of  the  second  section  ?  To  come  within  that  section  it 
must  be  a  deposit  or  pledge  for  money  or  a  negotiable 
instrument  advanced  or  given  by  such  person  upon  the 
faith  of  such  documents. 

Now,  no  money  is  advanced  or  given  upon  the  faith 
of  these  documents.  Then  is  any  negotiable  instrument 
given  upon  the  faith  of  the  twenty-three  warrants? 
Other  warrants  are  given  upon  the  faith  of  these :  but 
we  are  of  opinion  that  these  warrants  are  not  negotiable 
instruments  within  the  meaning  of  the  act 

The  third  section  will  not  assist  the  defendants,  for 
if  the  warrants  are  considered  to  be  deposited  as  a 
pledge,  not  upon  the  faith  of  the  documents  as  under 
the  second  section,  but  for  any  debt  due  and  owing  from 
the  person  making  the  deposit  or  pledge  before  the 
time  of  the  deposit  or  pledge,  the  person  who  accepts 
the  goods  under  such  circumstances  will  acquire  no 
further  right  than  the  person  had  who  made  the  de- 
posit or  pledge.  The  fiftli  section  applies  to  cases  of  * 
deposits  or  pledges  with  notice,  and  there  the  person 
with  whom  the  goods  are  pledged  acquires  no  further 
right  than  the  party  pledging  had. 

Then,  if  the  defendants  had  no  claim  upon  the  goods, 

Z  3  have 
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have  they  been  guilty  of  a  conversion  ?  Thore  iflix^. : 
doubt  they  have ;  the  sale  of  the  sb^teen  chestis  iaa  con-^  . 
version,  and  so  is  also  the  sending  the  seven  che$ts  to  : 
Hamburgh  for  the  purpose  of  sale.  i 

We  are  therefore  of  opinion,  that  the  plaiali£r  is  not<. 
entitled  to  recover  in  respect  of  the  eighteen  ch^ts;  but 
that  he  is  for  the  twenty-three  chests.  The  damages 
are,  by  agreement,  to  be  settled  according  to  the  price 
for  which  the  goods  were  sold,  and  therefore  the  parti* 
cular  date  of  a  letter  mentioned  in  the  case  becomes 
immaterial.  But  these  damages  must  be  reduced  by  the' 
amount  of  the  debt  owing  from  the  plaintiff  to  NeveU 
and  Sons,  which  appears  to  be  38/.  IBs,  Id. 

Judgment  to  be  entered  accordingly. 


Robertson  against  Score. 


By  6G.4.  A  SSUMPSIT  on  three  bills  of  exchange.    This  caiis«^ 

a  certificated  was  tried  before  Lord  Tenterden  C.  J.,  at  the  aitliogs^ 

plead  hU  bank-  aft^r  Hilary  term  1830,  when  a  verdict  was  given  for 
wdonforl''^  the  plaintiff  for  146/,,  subject  to  the  opinion  oC  this 
^l^l^itu^  Court  on  the  following  case.     The  declaration  was  M 

t^  commis- 
sion.    By 
«.  127^  if  he 
has  been  bank- 
rupt before, 

pay  15«.  in  the  fendant.     They  were  payable  two  months  after  date  re- ' 

pound  under 

the  second  commission,  his  person  only  is  protected  by  the  certificate,  and  his  liiture  efiRttis' 

Test  in  the  assignees. 

Semblc,  that  s.  127.  extends  to  cases  where  the  former  bankruptcy  and  certificate  were 
anterior  to  the  statute:  but.  Held  that  that  section,  where  applicable,  does  not  entitle  a 
creditor  to  proceed  against  the  bankrupt  after  a  second  certificate,  for  a  debt  which  he 
might  haye  proved  under  the  commission. 

spectively. 


three  bills  of  exchange,  dated  respectively  in  October 
1824,  June  1826,  and  on  theUth  of  August  1826 :  the  firsi. 
drawn  and  indorsed,  the  other  two  accepted,  by  tfae  de^ 
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specthrety*  '  Pleas^  tbe  general  issue^  and  a  general  plea  •      IS99p\ 
of  I  bankruptcy,  diI'  which  issue  was  joinecL     Tbe  pkin^'     ^^ 
tiff's  'case  on  the  bills  was  adnntttedy  and  the  defendiint        t^vMHi^ 
relied  on  these  facts :  A  commission  of  banlcrupti  beard- 
ing date'th^  27th  of  May  1823»  was  issued  against  the 
defendant,  under  which  he  was  duly  declared  a  bank^ 
ropt,  and  obtained  his  certificate  in  Jafy  following*     A 
second  commission  was  issued .  a^inst  him,  dated  tbe 
26th  of  August  1826,  under  which  he  was  also  declared 
a- bankrupt,  and  obtained  his  certificate  in  the  folk>wing 
Novernber ;    but,  under  this  last  commission,  he  did  not 
pay  15s.  in  the  pound.     The  question  for  the  opinion  of 
the  Court  v^'sls,  whether  the  certificate  under  the  second 
commission  was  a  bar  to  this  action.     If  it  were,  a  non- 
suit was  to  be  entered;   if  not,   the  verdict  to  stand. 
The  case  was  argued  on  a  former  day  in  this  term  (a). 


FoUeit  for  the  plaintiff.  This  case  depends  upon  the 
effect  of  the  6  G.  4»  c:  16.  s.  127.  (b)  There  is  a  difference 
between  this  enactment  and  the  5  G.  2.  r.  30.  s,  9.,  where 
it  was  ^j^ciTided  that  tbe  bankrupt's  person  should  be 
free,ib«t  his  future  effects  should  be  liable  to  his  creditors. 

(a)  Before  Lord  Tenterden  C.  J. ,  LiUletlale,  TautUoHf  and  Patlewn  Js, 
''(&)  Which  enacts,  "  that  if  any  person  who  shaU  hare  been  so  dia* 
cingvd  by  wmck  ««nlftc4te  m  itforesaid,  or  who  shall  haffl  cosBpounded 
^ith  hi^  f  reditorsy  or  who  shaU  have  been  discharged  by  any  insolvent 
act,  shall  be  or  become  bankrupt,  and  have  obtained  or  shall  hereafter 
o^m  such  certificate  as  afhr^said,  unless  hb  estate  shall  produce  (after 
aU  cbai^)  suflScient  to  pay  every  creditor  under  the  commission  15f. 
in  the  pound,  such  certificate  shall  only  protect  his  person  from  arrest 
and  imprisonment ;  but  his  future  esUte  and  eflects  (except  his  tools  of 
tnde  and  oecesMiy  household  furniture,  and  the  wearing  apparel  of 
himself,  his  wife,  and  children,)  shall  vest  in  the  assignees  under  the  said 
commission,  who  shall  be  entitled  to  seize  the  same  in  like  manner  as 
they  might  have  seised  properly  of  which  such  bankrupt  was  possessed  at 
the  issuing  of  the  commission." 

Z  *  By 


J    ' 


• 


'     < 


X 


u 


'o 


*<fo»«^ 


9^  CASES  n  HILARY  T£&M 

)6|89«  Bjf  tbe  present  act,  they  are  vested  in  his  assignees.  Tlie 
^ question  is  whether,  when  they  do  not  interfere,  the 

agomu  bankrupt  can  plead  his  certificate  in  bar  of  an  action 
brought  by  his  creditor,  for  here  tbe  plea  is  in  bar  of 
tbe  action,  and  not  in  relief  of  the  person.  Sudi  plea 
is  not  available  to  the  bankrupt.  It  was  determined 
under  the  old  act,  that  the  future  property-did  not  so  rest 
in  the  assignees  as  to  prevent  a  subsequent  commission 
firom  issuing  against  the  bankrupt.  Ex  parte  Baker  (a)f 
Ex  parte  Hodgkinson  {b\  and  Hovil  v.  Browning  (c)» 
It  has,  indeed,  been  decided  otherwise  under  the  new 
act,  with  respect  to  a  commission  issued  where  there 
bad  been  two  previous  ones,  under  which  the  bankrupt 
had  not  paid  15s.  in  the  pound.  Fowler  v.  Cosier  (rf); 
but  still  the  right  of  creditors  is  not  taken  away  in 
oases  of  this  kind,  where  the  assignees  do  not  interiare» 
The  efiect  of  the  law  as  it  at  present  stands,  is,  that  the 
assignees  under  the  second  commission  may,  if  they  think 
fit,  interpose  and  take  the  effects ;  but  if  they  do  not, 
then,  as  between  tbe  bankrupt  and  a  creditor  who  sues 
him,  he  is  in  the  same  situation  as  a  bankrupt  who  has 
not  obtained  his  certificate  under  a  former  commission. 
Mow,  it  has  been  decided  in  many  cases  that  an  un- 
certificated bankrupt  may  dispose  of  and  sue  for  pro* 
perty  accruing  to  him  after  his  bankruptcy,  if  his  assignees 
do  not  interfere.  Ashley  Y.Kell  {e).  Fowler  v.  Dcnm  (g% 
Chippendall  v.  Tomlinson  (A),  JVebb  v.  Fox  (i ),  and  Dnn/^ 
ton  v.  Dale  {k).     The  same  principle  must  prevail  m 

(•)  1  Bote,  B.  a  452.  (A)  2  Ruse,  B,  C  172.    19  Vet.  291. 

(c)  7  East,  154.  {d)  \0  B,  i^  C.  427. 

(#)  i  Stu  1207.  {g)  IB.iP.  44.     Co,  B,  X.  462. 

(A)  4  DougL  318.  (i,  7  T.  R.  591. 


(»)  2^.4|-C.295w 
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the  present  case.     The  point  was  raised,  but  not  de-       18S2, 
cided,  in  Eicke  v.  Nokes  (a). 


Cory  control.  First,  the  6  G.  4.  c.  16.  5. 127.  does  not 
apply  to  this  case ;  and,  secondly,  if  it  do  so  apply,  still 
die  certificate  discharges  the  defendant  In  the  first 
place,  the  prior  commission  here  was  in  1829,  and  the 
certificate  was  in  the  same  year,  which  was  before  the 
6  G.  if*  €.  16.  was  passed.  Now  the  127th  section  of  that 
act  is  prospective  only,  and  does  not  apply  to  a  certificate 
granted  before  it  was  enacted.  It  has  been  determined 
that  the  second  section  does  not  apply  to  the  case  of 
a  party  who  traded  before  the  act,  but  not  after,  Surtees 
¥.  Ellison  {b).  The  discharge  mentioned  in  the  act  is 
<<by  such  certificate  as  aforesaid,"  which  must  mean 
one  granted  under  this  act,  and  not  one  under  the 
49  G.  3.  c.  121.  5. 18.,  which  required  the  certificate  to 
be  signed  by  a  proportion  of  tlie  creditors  different 
from  that  prescribed  by  section  122.  of  the  present  act. 
Secondly,  if  the  section  do  apply,  still  the  bankrupt  may 
plead  his  certificate.  By  the  old  act,  the  future  property 
did  not  vest  in  the  assignees,  and  could  not  be  taken 
ander  the  commission,  but  was  liable  in  judgment  only, 
Ex  parte  Hodgkinsofi{c),  This  was  a  great  inconvenience, 
which  the  new  enactment  was  intended  to  remedy,  and 
the  property  is  now  vested  in  the  assignees.  The  plea 
is  therefore  a  good  bar.  By  section  121.  the  certificate 
shall  discharge  the  bankrupt  from  all  debts,  subject  to 
such  provisions  as  are  after  specified.  Section  1 26.  allows 
this  certificate  to  be  pleaded.  And  section  127.  makes 
no  provision  inconsistent  with  this ;  the  future  property 

ffl)  3f.<J  M,  90S,  (6)  9B,i  C,  750. 

(ej  19  Vn.  291.  2  Btt,  B.  C.  172. 

vests 
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1892^'      vests  in  the  assignees,  but  the  certificate  is  still  a  bar  as 
-^iammtmit'  '  ag&ii^^  other  persons.     If  the  plaintiff  could  recover, 
^^^  y     the  iassignees  would  be  entitled  in  their  turn  to  sue  him 
for  the  amount,  which  can  never  have  been  intended. 

FoUett  in  reply.  The  point  decided  in  Surtees  v. 
Ellison  {a)  was,  that  the  trading  was  insufficient,  on  the 
ground  that  there  was  no  bankrupt  law  in  existence 
under  which  the  trading  had  taken  place.  It  w^as  con- 
templated in  5. 127.  of  the  present  act,  that  certificates 
had  been  granted  before  its  passing,  and  the  language 
used  evidently  applies  to  previous  commissions.  Indeed 
the  case  o{  Fowler  v.  Cosier  (b)  was  exactly  like  tins,  for 
there  the  first  certificate  was  before  the  statute,  and  the 
second  after,  yet  the  section  was  held  to  apply.  If,  in 
such  a  case,  the  construction  contended  for  on  the  other 
side  were  to  prevail,  what  would  become  of  the  bank- 
rupt's future  effects,  the  former  act,  which  made  them 
liable  to  the  creditors,  being  repealed,  and  the  present, 
as  it  is  said,  not  applicable  ?  Then,  on  the  other  point, 
no  doubt  it  was  intended  to  give  the  assignees  power  to 
interfere,  but  the  bankrupt  cannot  set  up  their  right. 

Ctdr,  adv.  vuU. 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  The  question  is.  Whether  the  certificate 
in  this  case  is  a  bar  to  the  action  ?  Now  the  argument 
on  the  part  of  the  defendant  proceeded  on  two  grounds. 
First,  that  the  last  bankrupt  act,  s.  127.,  does  not  apply . 
to  cases  where  the  first  certificate  was  granted  under 
a  commission  issued  before  the  passing  of  the  act.. 
We  are  inclined  to  think  that  it  does  apply  to  such 

(a)  9  B,  ^  C.  750.  (6)   10  B,  cj-  C.  427. 


Ml 


cases. 
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cas^.    But  it  is  not  necessary  to  give  an  absolute  opi-        I8S9;8 1 
nion  on  that  point;  because^  assuming  that  it  does,  we 
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are  of  opinion  upon  the  second  point  made  by  the  de-        "S'fnH 
fendant,  that  the  certificate  is  a  bar  to  the  action.     All 
the  bills  of  exchange  were  proveable  under  the  second 
commission ;  and  we  think  that  the  plaintiff,  although  he 
has  not  proved,  is  barred  by  the  certificate.   By  sect  126. 
of  the  act,  the  person  of  the  bankrupt  is  clearly  dis- 
charged, after  certificate,  from  all  debts  proveable  under 
the  commission.     By  sect.  127.  his  future  effects,  in  the 
cases  there  specified,  in  which  they  are  not  discharged 
by  the  certificate,  are  vested  in  the  assignees,  as  the 
former  ones  were  by  the  assignment     The  assignees 
are  to  distribute  them  rateably  among  the  creditors ;  and 
the  plaintiff,  here,  by  proving  under  thp  commbsion, 
might  have  claimed  his  part  in  such  distribution.     If 
the  certificate  here  were  no  bar,  and  the  plaintiff  could 
have  execution  against  the  goods  by  means  of  this  action, 
it  would  be  in  effect  an  execution  against  the  goods  of 
the  assignees,  and  he  would  thereby  have  the  benefit  of 
a  fqll  payment  of  his  debt,  instead  of  the  property  being 
fairly  shared  among  the  creditors.     The  verdict  rnust^ 
therefore,  be  set  aside,  and  a  nonsuit  entered. 

Judgment  of  nonsuit 


LoTON  against  Devereux.  JVorfny, 


*<? 


January  Slst. 


IK  a  case  o{ Loton  v.  Loion  the  Court  of  King's  Bench  A  defendant. 
Set  aside  a  judgment  and  execution  for  irregularity,  plication  a 

1  .  ,     iudffment  baa 

but  without  costs;  the  irregularity  being  that  no  rule  been  set  ande 

for  irregularitj 
in  practice,  without  costf,  cannot  recover  such  costs  as  damages  in  an  action  of  trespant 
•gainst  the  plajntiff*s  attorney,  for  taking  bia  goods  under  colour  of  the  judgment. 

for 


Dcmiox. 
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1892*        for  judgment  had  been  given.     Afterwards,  IjoUm^  the 
1  former  defendant,  brought  an  action  of  trespass  against 

ugahui  Devereux  (the  attorney  of  the  former  plaintiff)  for  taking 
bis  goods,  and  alleged  as  special  damage,  tliat  the  de- 
fendant had  taken  them  under  colour  of  a  supposed 
judgment,  whereby  the  plaintiff  was  put  to  great  expenses 
and  costs  in  procuring  the  judgment  to  be  set  aside. 
The  defendant  suffered  judgment  by  default*  The 
sheriff's  jury  found  a  verdict  of  60/.,  being  402.  ibr  the 
seizure  and  detaining  of  the  goods,  and  202.  for  the 
costs  of  procuring  the  judgment  to  be  set  aside.  A 
rule  nisi  having  been  obtained  to  reduce  the  damages 
to  40/., 

IL  V.  JRickardsj  on  a  former  day  in  this  term,  shewed 
cause.  Although  the  Court  might  refuse  to  give  costs 
to  the  plaintiff  in  the  original  action,  they  have  no  power 
to  deprive  the  defendant  in  that  action  of  the  costs  which 
he  has  incurred  in  consequence  of  the  bad  judgment 
Cash  V.  WeUs  (a)  shews  that  the  setting  aside  proceed- 
ings, in  cases  like  the  present,  is  not  a  matter  in  the  dis- 
cretion of  this  Court,  and  that  it  will  not  impose  tenns. 

Godson  contr^  The  matter  of  the  rule  having  been 
by  consent  of  the  parties  before  the  Court,  it  had  the 
power  to  decide  the  whole  question  respecting  the  costs 
of  the  rule.  In  Harmer  v.  Tappenden  {b)  it  was  held 
that  a  party  who  had  been  amoved  from  being  a  member 
of  a  corporation,  and  who  had  been  restored  by  man- 
damus, could  not  recover  the  costs  of  the  mandamus. 

Cur.  adv.  vulU 

(a)  1  B.  i  Ad.  375.  (6)  3  Etp.  N.  P.  C,  278. 

Lord 


IN  THE  Second  Year  of  WILLIAM  IV. 

Lord  Tenterden  C.  J.  now  delivered  die  judgment 
of  die  Court.  After  stating  the  facts  of  the  cose,  his 
Lordship  proceeded  as  follows :  — 

The  question  is,  whether  the  costs  of  setdng  aside 
the  judgment  for  irregularity  can  be  made  the  subject 
of  special  damage  in  an  action,  after  they  have  been 
refused  by  the  Court  on  motion  ?  and  we  are  of  opinion 
that  they  cannot.  The  irregularity  was  only  a  violation 
of  a  rule  of  practice.  In  such  a  case  the  Court  have 
jurisdiction  to  say  definitively  whether  there  shall  or 
shall  not  be  costs,  and  they  ordered  the  judgment  to  be 
set  aside  without  costs.  If  costs  might  be  recovered  in 
this  case,  actions  would  frequendy  be  brought  for  costs 
after  the  Court  had  refused  to  allow  them.  The  rule, 
therefore,  for  reducing  the  damages  must  be  made 
absolute. 

Rule  absolute. 


»♦« 


West  against  Williams. 


ON  the  last  day  but  one  of  Michaelmas  term,  a  rule  Rule  of  Court, 
was  obtained  to  shew  cause  before  &  Judge  at  i  >pr,  4,  directs 
chambers  why  so  much  of  the  rule  for  the  allowance  ^o^Jjf  ^*b^ 
of  bail  in  this  cause  as  directed  payment  of  the  costs  "^2^^^^**^°*" 
of  justification  by  the  plaintiff  to  the  defendant  should  *®?'^\^^,., 
not  be  discharged ;  and  in  the  last  vacation  Pa//eso»  J.  andiftheplairt- 

^  ,  tiff  afterward* 

ordered  it  to  be  made  absolute.   In  this  term  White  moved  except  to  the 
for  a  rule  nisi  for  rescinding  that  order.     The  circum-  if  they  ve 
stances  of  the  case  were  as  follows: — On  the  14th  ^^  ^^omxJ^ 

justification: 
Held,  where  the  plaintiff  was  served  with  notice  of  bail,  and  with  a  copy  of  the  affidavit 
<if  the  bail,  which  did  not  purport  on  the  face  of  it,  to  be  a  copy,  or  lUte  where  the 
original  was  filed,  and  he  afterwards  excepted  to  tliem,  he  was  not  bound,  on  the  bail  being 
allowed,  to  pay  the  costs  of  justification. 

Naoember 


V*^  ■  CASE6  m  mUARY  TEHM 


o 


tTlLUAVS. 


1 

4- 


i 


u 


.*■ 


J 

.1 


Noomber  tbe  bail^fiieee  was  £1^  at  Mr.  Justice  Paiteson's 
~ —  chambers,  with  an  affidarrt  of  the  dne  taking  tK^reo^ 
agtimst  and  also  an  affidavit  of  justification  by  each  of  tbe  bail, 
pursuant  to  the  rule  of  Trinity  term  1  J^.  4.  On  the 
same  day  the  plaintiff's  attorney  was  served  with  nofice 
of  bail  and  with  a  copy  of  the  above-mentioned  affidavit 
of  justification.  The  bail  were  excepted  to,  and  justi- 
fied, and  the  rule  for  their  allowance  directed  payment 
of  the  costs  of  justification  by  the  plaintifl^  according  to 
the  above-mentioned  rule. 

White  now  contended,  that  the  direction  for  payment 
of  costs  was  right,  and  that  that  part  of  the  rule  for 
allowance  of  bail  ought  not  to  have  been  discharged. 
By  the  rule  of  Court,  ^^  if  the  notice  of  bail  shall  be 
accompanied  by  an  affidavit  of  each  of  the  bail,  accord- 
ing to  the  form  thereto  subjoined,  and  if  the  plain- 
tiff afterwards  except  to  such  bail,  he  shall,  if  sQch 
bail  are  allowed,  pay  the  costs  of  justification.''  Tbe 
affidavit  of  each  of  the  bail  was  filed  with  the  bail-piece, 
at  a  Judge's  chambers,  and  a  copy  of  this  affidavit  was 
served  on  the  plaintiff's  attorney,  together  with  the 
notice  of  bail.  [Lord  Tenterden  C.  J.  Did  it  purport 
to  be  a  copy,  or  state  that  the  original  was  so  filed?] 
It  did  not.  But  the  notice  of  bail  pointed  out  the 
chambers  at  which  tbe  bail  piece  was  filed;  and  a 
search  there  for  that  bail-piece,  and  for  the  affidavit, 
of  which  a  copy  was  served,  would  have  succeeded.  It 
is  not  necessary  to  accompany  the  notice  of  bail  with 
the  criginal  affidavit  of  justification ;  and  scfMce  of  a 
copyr  together  with  the  notice  of  bail,*  is  sufficient, 
although  such  copy  was  not  stated  to  be  a  oopy,  hdcI  did 
not  specify  where  the  original  was  filed. 

The 


IN  'mr^i  S^coup  Year  o»  WILLIAM  IV.  c^^^47 

,   ITitf  Court  refiised  tlie  rule  in  the  tenns  prayedj  until     rJL^^2. 
they  should  have  consulted  all  the  Judges,  but  they      -  ~ 
stayed  the  proceedings  in  the  mean  time :  and^  on  a^ub-      j'd^^'^ 
sequent  day  of  this  term,  Lord  Tenterden  said  that  he 
had  consulted  the  other  Judges,  and  they  agreed. with 
him  that  no  rule  should  be  granted.     Here  it  has  been 
contended  that  it  was  not  necessary  to  serve  an  original 
affidavit  of  justification  on  the  plaintiff's  attorney.     We 
thyik  it  was  not;  but  we  think  also  that  the  copy  served 
should  either  have  been  entitled  ^^  copy,"  or  should  have 
borne  some  immediate  reference  to  the  original,  and 
should  have  given  information  where  it  was  filed. 

Rule  refused. 


DuMMER  against  Pitcher.  Tw^^y, 

^  January  51st. 


5IR  JAMES  SCARLETT  had  obtained  a  rule  nisi  A  cognorh 
given,  with  a 

for  setting  aside  the  execution  issued  in  this  case  condition  that 

^    ^  ^  if  the  ultimate 

with  costs ;  against  which  Erie  now  shewed  cause.     It  decision  of 
appeared  that  the  plaintiff  had  sued  the  defendant  on  a  eery  suits 
promissory  note  for  500/.,    and  had  also  filed  a  bill  parties  should 
'  against  him  in  Chancery.     The  defendant  having  filed  piain^ff.^he 
a  cross  bill  for  an  injunction  against  proceeding  in  the  ^u"^*°'him 
suit  at  law,  it  was  agreed  that  the  defendant  should  give  ^^^^  within 

^  ^  ^         ^ne  month  after 

'  a  cognovit  in  that  action,  with  a  condition,  that  if  the  "uch  decision, 

\     t  i     •       '  r^ii  •til-      orelseexecii- 

'  ultimate  decision  of  the  Chancery  suits  should  be  in  tion  should 
^  favour  of  the  plaintiff,  but  not  otherwise,  the  defendant  Vicelchsn- 

f  i  ] ,  /    (  oellor  made  his 

decree  in  those 
t:  4Qt8,/«r^i«|if  plainttfT,.  who  at  tbe  end  of  a  month*  ItHued  executioB,  the  500/.  being  unpaid. 

The  decree  had  not  been  passed  by  the  registrar,  though  the  minutes  had  been  settled'; 
Jaodt;ffac'defrDdant  had  lodged  a  ca\'eat^  iateiidtngv  as  fee  slated,  co  appeal  to  the  Loid 

Chancellor : 
^  i  (   &«M,th«|l  tho  cbaaoery  tnrito  bad  not  been  nlcirtiatfely  d^cidad-' WSthiu  the  meaning  of  the 

condition,  and  that  the  execution,  cooscqucDtlyi  was  irregular. 

should. 
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i8S2«        should,  within  one  month  after  the  decision  of  the  said 
T  Chancery  suits  in  the  plaintiff's  favour j  or  within  sach 

agabut  time  as  the  Court  of  Chancery  should  order,  pay  the 
plaintiff  500/.,  and  in  defat^  ilie  pbintiff  should  be  at 
liberty  to  sue  out  execution.  Such  cognovit  was  given: 
and  on  the  19th  of  last  December  the  Vice^Cbanc^lcir 
made  his  decree  in  both  the  Chancery  suits,  in  &Yoar 
cf  the  plaintiff.  At  the  end  of  a  month  from  diat  tSne 
the  500/.  not  being  paid,  the  present  execntion  was 
issued.  Before  the  month  had  expired,  the  defendant 
(under  the  advice  of  counsel)  lodged  a  caveat,  with  die 
intention,  as  he  now  stated,  of  appealing  to  the  Lord 
Chancellor.  The  decree  had  not  been  passed  by  the  re* 
gistrar  when  the  execution  issued,  though  the  minutes 
had  been  settled  and  agreed  upon  by  the  solicitors. 
On  behalf  of  the  plaintiff  it  was  alleged  that  die 
defendant  did  not  in  reality  intend  to  appeal,  having 
called  a  meeting  of  his  creditors  to  propose  a  coin^ 
position;  and  that  a  docket  had  been  struck  agaiosC 
him.  No  petition  of  appeal  had  yet  been  presented. 
For  the  defendant  it  was  urged  that  no  ultimate  i^ 
cision  of  the  Chancery  suits  had  taken  place,  ^K^fn  th^ 
meaning  of  the  condition  above  stated,  and,  therefor^,* 
that  the  execution  was  issued  in  violation  of  the  agree- 
ment    And  '^ 

■  \ 

m 

The  Court  (a)  was  of  this  opinion,  and  made  the        ' 

Rale  absolute. 

! 

(a)  Lord  Tenterden  C.  J.>  LiUledale,  Taunton,  and  Fattnon  ^K    . 
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Everett  against  Youells.  ^'^^'^.^ 

ON  the  trial  of  an  action  between  these  parties  at  the  BitciiaiKing  •. 
last  Summer  assizes  for  Norfolk^  the  jury  was  dis-  doMnottcr. 
charged^  by  consent,  without  giving  any  verdict.  The  butistbeMiiMy 
plaintiff  having  commenced  a  second  action  for  the  same  m  witbdrii!«HM 
cause,  jP.  Ketty  obtained  a  rule  nisi  to  stay  all  proceed-  tilJI!rtb«^l 
ioffs  in  this  latter  suit,  with  costs.  ^^*  inatwd  of 

^  ^  going  on  wiUi 

tuch  saitt 
brought  a  ntw 

F«  PdUock  and  Storks  Serjt.  now  shewed  cause,  and  action  for  a 

CMifle  admiUcd 

admitted  that  the  plaintiff  ought  to  proceed  with  the  tobetbeiaoM^ 
former  action,  and  not  with  this,  but  contended  that  stayed  the  pro- 
there  was  no  ground  for  demanding  the  costs  of  the  would  luitmnt 
latter.    Discharging  the  jury  is  the  same  in  effect  as  ^^^"ofthe 
withdrawing  a  juror,    and  was  not  a  determination  '•^■'■^iu 
of  the  former  suit,  Sofiderson  v.  Nestor  {a).     If  this 
action  had  gone  on,  the  defendant  might  have  pleaded 
the  pendency  of  the  other  in  abatement,  but  then  he 
would  not  have  been  entitled  to  costs  if  the  plaintiff  bad 
confessed  the  plea. 


Per  Curiam  (&)•  The  first  action  was  no  more  ended 
by  discharging  the  jury,  than  it  would  have  been  by 
withdrawing  a  juror :  and  as  the  defendant  would  not 
have  been  entitled  to  costs  if  he  had  pleaded  in  abate- 
nient  that  a  former  action  was  depending,  he  has  no 
daim  to  diem  now. 

Rule  absolute,  without  costs. 

(a)  Jl^.  f  Mood.  403.  (6)  LUtledale,  Taunion,  and  Patteton  Js. 

Vol.  III.  A  a 
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HoBY  against  BvihT,  Gentleman. (a) 


An  auoniey.       A  SSUMPSIT.    The  first  count  of  the  dcckurhtioa 

.retained  to  con-  ^^        .  j       •  .  i  a-        i  w 

duct  B  cause  at  Stated,  that  an  action  was  depending  mtweenJj. 


cannl^i^iuidon  ^^^^  ^^^  Hoby^  and  that  the  now  dereiKhot,  in  cod- 

*^*uii?ofwant  sideration  of  a  retainer  as  an  attorney,  undertook  to 

offun^  with-  attend  to  and  niana£:e  it  for  Hdbu  $  that  notice  of  trial 

out  giving  the  o  .7 

dient  reason-  was  given  On  the  26th  o{  January  18  SO  Tor  the  next 

able  notice ; 

and,  therefore,  Hereford  assizes,  and  that  it  was  the  defendant's  du^, 

toroey  m  re-  and  he  undertook,  within  a  reasonable  time  before  the 

nodce  to  his  actiou  Came  on,  to  deliver  briefs  to  counsel,  and  instrad 

^S^^l^^yj^  them  to  appear  at  the  trial  and  defend  the  said  action; 

fore  the  com-  ^^^  thouffh  be  knew  that  Hobn  had  a  good  defence  to 

nusion  day  °  cf  n 

(which  was  on  the  actiOD,  and  bad  subpoenaed  witnesses  fi>r  bis  dfi&oce. 

a  Thwiday)  ^ 

that  he  would  yet  he  neglected  to  deliver  briefs  and  instruct  counsel, 

not  deliver 

briefs,  unless  whereby  the  cause  was  taken  as  undefended,  and  a  vel^ 

nished  with  dict  passcd  for  the  then  plaintiff,  who  bad  judgment  Ibr 

^ffj^  ^"~  99^  10&  against  Holy,  the  present  plaintifi^  and  ttekhis 

Srni^t^^"^  goods  in  execution.    The  second  oount  suted,  thatthfe 

counsel  were  defendant  undertook  to  manage  the  cause  ima  skBfid^inlal^ 

not  icstructed,  ^ 

and  a  verdict  ner,  but  that  he  did  not  appear,  and  concloded  KiBfrdife 

passed  against 

the  client ;  it  first  count ;  and  the  third  charged  neg%enoe.generAUgr* 

vras  held  in 

an  action  The  iburth,  fifth,  and  sixth  counts  were  similar  ii 


l^onieyf^  to  the  first  three,  but  referred  to  an  actioor(brott^ti>f 
ILoSwiJe^*'  i/*  Watkins  against  the  present  plaintiff^  wb^ros  h^w- 
5^' to  find  covered  72/.  lOs^  and  took  his  body  in  execution*..  Him 
for  the  pkintiff  non-assumpsit.  ,.  ;iK. 

if  they  thought 

the  attorney  At  the  trial  before  Bosanquet  J^  at  the  Spring!  aesiaie^ 

had  not  given  . 

reasonable        for  Hertford  1831,  it  appeared  in  evidenc<^.  that  ,t9fO 

notice  to  the 

client  of  bb  intention  to  abandon  t^ie  cause.  >  I  >    .! ' 

(a)  This  casCi  which  was  argued  and  determined  on  JUendw/  thjP.,^ 
of  January  f  was  unavoidably  omitted  in  its  proper  place. 

actions 


It 
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actions  were  depending  against  Hobtff  one  of  them  at       16M1 
the  suit  of  Rudge^  and  the  other  at  the  suit  of  Wat-        Z. 
Unsi  and  that  Hoby  had  retained  the  defendant  (an        agamH 
attorney)  to  defend  both  the  actions  at  the  assizes 
far  that  oounty,  and  the  defendant  BtuU  so  hte  as  •  •  c  a 

Monday  the  £Oth  of  March  1831,  {Tkursdca/  the  24th 
being  the  commission  day  at  Herefbrd),  caused  subpcsnas 
to  be  issued  in  the  cause,  and  on  Saturday  the  S6th,  the 
witnesses  being  in  attendance,  the  causes  were  taken  as 
undefeodedf  and  verdicts  found  for  the  plaintiffs;  on 
which  judgments  were  entered  up,  and  Hcby  was  taken 
in  execntion.  On  the  part  of  the  defendant  it  was 
provied,  that  oa  the  Saturday  (18th  of  March)  before 
tlfeB  commissioD  day,  the  defendant  came  to  Hoby  with 
one  Woodhousi^  an  attorney,  and  said  that  be  had  re- 
«»mmended  Hcby  to  let  Woodhouse  prepare  the  briefs, 
and  conduct  the  rest  of  the  defence ;  and  Hidy  directed 
Woodkouu  to  do  so^  and  Woodhouse  then  engaged  to 
prepare  the  brie6  and  conduct  the  defence,  on  condition 
that  Hoiy  would  furnish  him  with  funds  to  fee  counsel. 
Hsify  never  did  supply  those  funds,  and  briefs  were  not 
delivered.  It  further  appeared  that  Woodhouse  had 
frequendy  before  taken  business  into  court  for  Builty 
and  managed  it  for  him ;  and  that  on  the  occasion 
in  question,  he  had  charged  Built  for  the  business  done 
far  Hatiy^  and  considered  him  (Built)  as  paymaster.  It 
was  contended  by  the  defendants  counsel,  first,  that  the 
doty  of  delivering  briefs  had,  by  consent  of  the  plain'* 
tt£^  been  transferred  from  Built  to' Woodhouse;  and, 
secondly,  assuming  that  Woodhouse  acted  merely  as  the 
f^;ent  of  BuiUj  still  the  latter  had  done  all  which,  under 
the  circumstances,  he  was  bound  to  do ;  for  an  attorney 
who  undertakes  a  cause  is  not  bound  to  continue  it  with- 

A  a  2  out 
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18S2.       out  fiiQdsy  but  may,  at  any  time,  refuse  to  go  oa  with  it. 

p? '  ^.  I         '       '  .  .    "    .      .  . 

after  giving  his  client  notice. 

The  learned  Judge  told  the  jury  that  the  plaindff  un« 
.ra  ..u  doubtedly.was  not  entitled  to  recover,  if  it  was  agreed 
between  all  the  parties,  that  after  Saturday  the  18th  of 
Marchy  Built  should  cease  to  be  the  attorney ;  and  he  left 
it  to  them  to  say,  whether,  after  that  time,  Woodhoifse 
acted  as  the  attorney  of  Hoby^  or  merely  as  the  agent  of 
Buat. 

As  to  the  other  point,  he  was  of  opinion  that  although 
an  attorney  who  undertakes  a  cause  is  not  bound,  at  all 
events,  to  proceed  with  it  if  he  is  not  supplied  with 
funds,  yet,  that  an  attorney  who  has  undertaken  a  de- 
fence with  a  view  to  trial,  cannot  abandon  it  on  the  eve 
of  the  assizes,  without  giving  his  client  a  reasonable  op- 
portunity of  resorting  to  other  assistance ;  and  he  di- 
rected them  to  consider  whether  the  notice  given  in  this 
case  was,  with  reference  to  all  the  circumstances,  rea- 
sonable  in  that  respect.  The  jury  found  a  verdict  for 
the  plaintiff,  with  166/.  105.  damages.  In  last  Easter 
term  a  rule  nisi  was  obtained  for  a  new  trial,  oh.  the 
groi^nd  of  misdirection. 

«  Jjudkna  Seijt  and  Talfourd  now  shewed  cause.  The 
jury  here  have  found-  that  the  defendant  did  not  give  a 
reasonable  notice  of  the  necessity  of  funds  being  pijo- 
duced.  If  so,  he  could  not  abandon  his  client  on ^^fli 
eve  of  the  trial.  In  Mordecai  v.  Solomon  (a)  the  Court 
said,  that  when  ah  attorney  has.  commenced  acquit  i^n 
the  credit  of  his  client,  he  ought  to  proceed  in  i^  ^;^; 
though  thedient  do  not  bring  him  money  every  tim^,^, 


./. ' 


applies 


Boiu» 
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aj3p»lie$  for  it     And  in  Cresswell  v.^Btfrori  {a)  Lord  Eldon       1832. 

said,  **  The  Court  of  Common  Pleas,  when  I  was  th^re, 

held,  that  an  attorney  having  quitted  his  client  before 

trial,  could  not  bring  an  action  for  his  bill.^     In  Rawson 

v.  Earle  {Jb)  the  attorney  gave  notice  that  he  would  give 

Up  the  papers  for  want  of  funds,  and  no  question  was 

made  as  to  the  reasonableness  of  the  notice ;  but  here 

the  jury  have  found  there  was  not  reasonable  notice. 

I^siger  in  support  of  the  rule.  It  is  not  necessary 
to  contend  that  an  attorney  may  abandon  his  client  at 
die  eve  of  trial;  but  here,  when  the  plaintiff  was  told  in 
sufficient  time  that  funds  were  required,  he  made  no 
objection  to  the  demand;  and  it  is  evident  that  there 
was  an  understanding  that  it  should  be  complied  with. 
He  has,  therefore,  no  right  to  complain  of  the  defend- 
ant's not  appearing  at  the  trial.  In  Mordjscai  v.  Solo- 
mon  (c)  it  did  not  appear  that  the  money  was  wanted  for 
any  particular  purpose.  And  Lord  EldoH,  in  Cre^aeU 
Y.  Byron,  does  not  say  that  notice  was  given  before  the 
attorney  quitted  his  client.  Rowson  v.  Earle  is  a  very 
strong  authority  for  the  defendant.  There  Lord  Ten-- 
terden  says,  ^^  It  is  not  to  be  expected  that  any  attorney 
wm  carry  on  a  cause  of  an  indefinite  length,  unless  he 
i^  furnished  with  funds  so  to  do.     He  (the  plaintiff)  had 

« 

a  Vigfat,  undoubtedly,  to  say  he  would  not  go  on,  unless 
he  was  furnished  with  the  means  so  to  do." 

^^Lbrd  Tknterden  C.  J.  The  learned  Judge's  direc- 
tion wa^  quite  correct  If  an  attorney  desires  to  quit  his. 
c!!^nt,  he  must  give  him  reasonable  notice.     It  was  left 

(a)  14  Pes.  272.  (6)  \M.iM.  S58.     And  Mel  Sid,  3U 

(c)  Soyer,  172. 

Aa  3  to 


8^4 


1832. 

HOBT 

agaitui 
Built. 
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to  the  jury  as  a  fact  to  say  whether  reasonable  notice 
was  given  in  this  case  or  not,  and  they  have  found  that 
it  was  not. 

LlTTLEDALE  J.  The  law  was  laid  down  most  cor- 
rectly to  the  jury.  There  was  not  sufficient  time  to  have 
the  attorney  changed  between  Saturday  and  Tkursdatfj 
and  there  might  have  been  a  difficulty  in  the  plaintiff's 
raising  the  money  in  that  time.  Under  the  circum* 
stances  of  this  case,  the  defendant  should  at  least  have  had 
an  application  made  to  the  Court  to  postpone  the  trial 

Taunton  and  Patteson  Js.  concurred. 

Rule  discharged 


Janmmy  51it. 


Stephens,  Clerk,  against  Badcock. 


j^anattornty,     ASSUMPSIT   for   money  had    and    received,  &c 

who  was  Bcciis-   xl.  ^ 

tomedtorecenre  piea,  the  general  issue.    At  the  trial  before  Tmm- 

^ertain  duet  for  ° 

the  plaintiff;  bii  ton  J.,  at  the  ComwoU  Lent  assizes  18S1,  the  following 

client*  went 

from  home,  lacts  appeared.  The  plaintiff  was  rector  of  Ludgoan 
clerk,  at  the  'otdiX  Petizonce  i  the  defendant  had  been  elerk  to  Mr. 
Uie^bseoceof  Samtiil  Jokn^  an  attorney,  whom  the  plaintiff  had  fer 
r^rived^oner  several  years  employed  to  receive  his  rents  and  tithes* 
Sw^"e"duL  ^^  ^^^  ^^^  of  August  1829,  Johftj  being  in  eoibarrsssed 
fpr  the  client      circumstances,  left  his  home ;  he  had  not  returned,  and 

(which  he  waa 

authorised  to  do^)  and  gave  a  recapt  tigned  <*!?., for  Mr.  X'*  X  wasfii  bad  cinwn* 
atancea  when  he  left  home,  and  ha  never  returned,  hut  it  did  not  appear  that  his  ia- 
tentjon  ao  to  act  was  known  at  (he  time  of  the  payment  to  S.  B.  afterwards  reftrie^  to 
pay  the  money  over  to  the  client  and  on  assumpsit  brought  against  him  for  money  bad 
and  received,  it  was 

Held,  that  thn  action  did  not  lie j  for  that  the  defendant  received  the  money  a*  the  agent 
of  his  master,  and  was  accountable  to  him  for  it,  the  master  on  the  other  band  being  answer- 
able to  the  client  for  the  sum  received  by  his  clerk  ;  and  there  was  no  privity  of  contract 
between  the  present  phuntiff  and  defendant. 

a  com- 
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a  commission  of  bankrupt  had  issued  against  him^  when       1332. 
this  action  was    brought.      After  his  departurei   and       -   ._ 
before  the  cause  of  it  was  known  in  his  office,  Reynoldsj      j^sf^na 
his  principal  clerk,  who  had  occasionally  received  pay-       '^'  *' 
jnents  for  him  in  his  absence,  went  to  attend  Bodmin 
assizes,  leaving  the  defendant  behind.     At  the  assizes, 
at  some  time   from  the  18th  to   the  20th  of  August, 
Seynolds  first  heard  that  John  was  not  likely  to  return. 
In  Beytiolds*s  absence  one  of  the  plaintiff's  parishioners 
called  at  the  office  to  pay  9/.  Os.  ^  J.,  on  account  of  a  com- 
position for  tithes.     The  defendant  said  that  Mr.  John 
was  absent,  but  he  would  receive  the  money  (which  he 
was,  in  fact,  authorized  by  Reynolds  to  do) ;  it  was  paid 
to  him,  and  he  gave  a  stamped  receipt  for  the  sum,  as 
follows:  — «  Received  20th  August  1829  of  Mr.  H.  T., 
9/.  Os.  2d.,  for  half  a  year's  composition  for  tithes  due 
to  Rev.  «7. 5.  at  Lady^day  last  past,  for  Mr.  5.  John, 
John  BadcockJ'    On  JReynold^s  return  the  defendant  ac- 
counted  to  him  for  other  sums   received   during  his 
absence,  but  said   notlung  of  this:   nor  did  Btynolds      .  *.   ^..,\ 
koow  of  this  payment  till  the  end  of  the  year.     Reynolds^ 
stated,  that  at  the  time  of  these  transactions,  John  was  in- 
>  debt^to  the  plaintiff  on  the  balance  of  account  between 
tiveo)*  It  did  not  appear  that  the  defendant  had  any  claim 
Qppn  JiAn^     The  defendant  having  refused  to  pay  the 
.plaintiff  the  9^,  (which  he  had  not  paid  over  to  John  or        •      •  d 
\\d^  estate^)  this  action  was  brought  to  recover  it.     Two        .      '   <r 
i»^j^c^ws  in  point  of  law  were  taken  at  the  trial:  first,  ,  „^  ; 

-iitbat,  aa  the . deFendant  acted  only  as  clerk  to  John  in  ,  ...  -u.r 
"j'^^ving'the  sum'  in  question,  the  action  should  ha\^e  ^  'J  ',^  .'J.;'^ 
'"-fi^H' brought  against  his  principal;  to  which  point  ^'i' ^  ; 
''SttdUr'v,  Evans  (a)  and  Milier  v.  ^mfft),  in  which  Loi*^^'^«  "  ^* 


1* 


'♦    r 


tt\      t|  • 


(a)  4  Burr.  1984.  (b)   1  Selw.  N,  P.  93„  a,  8th  ed.      ^  .^,^  .,..   .  ..,^< ... 


IHk, 


A  a  4  Kenyon 
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-4        .   "       I 

/•  • 

(. 


firr^cni  reoogniaBd  this  principle  6f  Ae  fbrmeBOSsef 
widrb  cited:  secondly,  that  the  plaintiff  coald  not  TeoQvec 
the  mcmey  as  had  and  recei?ed  by  the  defendant  to  fab 
Use,  there  being  no  privity  of  contract  between  them  ; 
as  to  which  WiUiams  v.  Everett  {a)  was  referred  to. 
Taunton  J.  thought  the  money  was  recoYerable,  as 
haying  been  paid  to  the  defendant  under  a  mistake,  and 
not  paid  over  by  him  to  his  principal  before  notice* 
He  therefore  directed  a  verdict  for  the  plaintifi^  giving 
leave  to  move  to  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained  for  that  purpose, 


'  1 


Praedj  on  a  former  day  of  the  term  shewed  cause  (&)• 
This  verdict  ought  not  to  be  disturbed.  The  action  for 
money  had  and  received  is  a  remedy  in  the  nature  of  a 
bill  in  equity,  and  properly  applicable  where  money  has 
been  paid  into  the  hands  of  one  person  which,  ex  sequo  et 
bono,  belongs  to  another.  The  defendant  cannot  setup 
in  defence  his  own  liability  to  JbAn,  his  employer;  ibr  tf 
so,  he  might  have  claimed  to  hold  the  money  against 
both  the  plaintiff  and  the  party  who  paid  it,  as  long  as 
John  continued  absent.  But  it  is  clear,  that  if  the  de- 
fendant had  paid  over  this  money  to  the  plainti£^  Johfig 
if  he  had  afterwards  returned,  could  not  have  maintained 
an  action  against  the  defendant  for  it.  As  to  the  first 
objection  ta]^en  at  the  trial,  that  payment  of  this  OKMiejf- 
to  the  defendant  was,  in  fact,  payment  to  his  principal ; 
to  support  that  argument,  it  ought  to  be  shewn  that  t^ 
defendant  was,  at  the  lime  of  payment,  the  lawfully  oon-* 
stituted  agent  of  John,  But  ^John  had  absconded  ten 
days  befpre:  he  could  not  constitute  an  agent  for  that 

(rt)  14  East,  582, 
^  {h)  Bafore  Lord  TeiUerden  C.  J.,  ZMtMaU,  Taunton,  wad  FaUftom)^ 


purpose : 
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pQffffOsdJ  It-^af  as  lif  a  parpf  had  i  became  looatic,  and  16SSJ 

at»  agent  pv^iooaly  employed  by  him  had-contimied  to  ' ' 

Tto^r^e  'money  in  hb  name ;  as  in  Sieai  v.  27iarnUm>{a)  nsointi 


ded«M? 


Baucmki 


(a)  Stbap,  Assignee  of  Hartlsy,  against  Thobnton.     Friday^ 

Jantaarjf  13tb. 

As8u>f  ntr  for  money  had  and  receWed.     At  the  tiial  befdre  Plorfe  7.'  ait  Where  the  aa- 

thc  Y^rhhwe  Lgmt  aB$meB,  1931,  it  appeared.,  that  the  money  .in.  qi^pi^tjnn  «gn««o^f 

was  part  o€  the  bankrupt's  estate,  and  had  been  received  by  the  defendant  "^^  J? ^.1!^  ^^ 

in  tile  capacity,  as  it  was  alleged,  of  agent  to  bis  brother,  who  was  assignee   qq^  qi^  ap- 

of  "die  litanlarupc,  but  who  became  ihsime,  and -was  so  dunng  the  y^fabla  pointed, 

time  when  the  money  was  received.  •  He  was  afterwards  removed,  and   ^^^9  ^  ^ 

♦   '  «   tner  a  party 

the  present  assignee,  the  plaintiff,  appointed  in  his  itead.    At  the  trial  it  having  money 

was  contended  that  the  money  having  been  received  by  the  defendant  m  ^^  ^i'  hands 

agent  for  liiB  brother,  the  late  assignee,  there  was  no  privity  of  oootract  eei'ed  on  ac- 

between  the  parties  to  this  action,  that  it  ought  to  have  been  brought  count  of  the 

against  the  representatives  of  the  late  assignee,  and  that  the  defendant  bankrupt's 

Urti  answerable  to  them  alone.     Hie  learned  Judge  directed  a  nonsttit,  >i,»^«.  qT 

with  leave  to  move  to  enter  a  verdict  for  the  plaintiff^     A  rule  nisi  having  agent  to  the 

been  obtained  accordingly,  late  assignee, 

be  liable  in 
assumpsit  for 
Jokn  JfUlSama  and  StarHe  now  shewed  cause,  and  restated  the  ground  money  had  and 

qf  aoBsuiu     The  imbecility  of  the  former  assignee  makea  no  difference;   received  to  the 

he  was  assignee  in  point  of  law  till  removed,  and  the  defendant  would   ^^ ^|y  |^q. 

&ave  been  liable  in  an  action  brought  by  him  for  the  money  received  on   pointed  one  ? 

aoBoiml)  df  the  estate.     The  assignee'a  want  of  intellect  would  have  bean       ^"^  }^  ^<^'* 

J/-  .  ...  rr^*«<.        mer  assignee 

no  defence  to  sudi  an  acuon  against  bis  agent.     The  defendant  then  bavins  teen  in- 

continues  to  be  legally  liable  for  this  money  to  the  representatives  of  the  sane  when  the 

lifte  asrignee,  and  therefore  no  privity  of  contract  can  be  raised  between  "™?"«y  ^•^  JJ- 

fm  dufef^t  and  the  new  assignee^     Sect.  66*  of  the  bankrupt  act  ^^  ^^  ^^  * 

$  Gm4,  0. 16.  applies  only  to  debts  due  to  the  bankrupt  at  the  time  of  ceiver  was 

the  fresh  assignment;  here  the  debt  was  not  due  to  the  bankrupt  but  to   *'*°1®  ^  ^1 
A    -  ,.^^_;    • ,    ,  events ;  for  be 

i^'fMtiteraMignee.  could  not  be 

the  agent  of  an 

F.  PoUock  (and  Alnander  was  with  him)  contHL     The  former  assignee   ^"^"^tjl!^"* 

h^vhig  b^n'lnsane,  the  defendant  must  be  taken  to  have  received  the  money   |,^|^  ^i,^  p^Q. ' 


oaxMs  '|>|i^aiwsFbiiidjiliqr^'  nad  not  ns  agent.  Where  a  person  receives  perty  as  a  mere 
^oqey  ^th  knowledge  that  another  party  is,  or  will,  under  certain  ■^^'^S*'** 
circumstances,  be  entitled  to  it,  there  is  sufficient  privity  to  make  the 
itei^ef  4UUe  tt  the  si^t  of  sudi  other  party.  ZiO^wood  v.  IfilUumt 
(1  Mofth.  589.  6  TawU.  377.)  The  argument  on  the  other  side  would 
introduce  a  circuity  of  action :  a  new  assignee  would  have  to  sue  the  old, 
Mi  tie  to  jue  the  agent,  who  had  received  money  and  not  paid  it  over. 
,  . .  .    ...  Such 
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J  332*  decided  this  term.  The  monej,  therefore,  having  beea 
-^     ^       paid  to  the  defendant  on  a  mistaken  supposition  that  he 

against  wasa  lawful  airenty  may  now  be  recovered  from  him 
by  the  party  to  whom  it  belongs.  Then  as  to  the  ob- 
jection that  there  is  no  privity  of  contract ;  where  the 
defendant,  by  natural  justice,  is  under  an  obligation  to 
refund,  the  law  implies  a  debt,  and  gives  this  form  of 
action ;  ^*  as  for  money  the  defendant  has  received  from 
a  third  person,  which  he  claims  tide  to  in  opposition  to 
the  pldntiiF's  right;  and  which  he  had,  by  law,  authority 
to  receive  from  such  third  person."     Moses  v.  Ma^er" 


Such  Bgeot  cannot  indeed  be  liable  to  two  sets  of  assignees  at  the  same 
time,  bat  he  may  be  to  both  succefisively.  De  Cbsjon  ▼.  Fcugkm 
{lOE€utt  61  •)  shews  tbat  under  tbe  former  bankrupt  acts  a  new  assignee 
might  recover  in  debt  upon  a  judgment  recoTered  on  behalf  of  the  banL- 
nipt*s  estate  by  an  assignee  who  had  been  removed;  and  that  cue  is 
applicable  here.    (Here  he  was  stopped  by  tbe  Court.) 


Lord  Tbntxrden  C.  J.  We  are  not  called  on  to  decide  how  tbe 
would  be  if  the  defendant  had  received  this  money  as  the  duly  constituted 
agent  of  the  former  assignee.  He  could  not  be  so»  that  assignee  having 
been  incompetent  to  appoint  any  agent.  He  ist  therefore,  in  tbe  ntaation 
of  any  oiher  person  who  has  received  and  has  in  bis  hands  a  part  of  the 
bankrupt's  estate,  and  is  undoubtedly  liable  to  those  who  represent  that 
estate. 

Parks  J.  If  the  receipt  of  this  money  bad  taken  place  under  such 
circumstances  tbat  the  former  assignee  could  have  been  charged  with  it,* 
as  he  might  if  he  had  received  it  by  his  agent  or  clerk,  I  should  have 
thought  tiih  action  not  maintainable.  But  here  the  receipt  was  that  of 
tbe  defendant  alone,  wbo  stood  in  the  situation  of  a  mere  straager,  and 
held  the  money  subject  to  the  claim  of  the  assignees  who  might  be  after- 
wards appointed. 

» 

PAnmuoif  J.  It  is  unnecessary  to  say  what  might  have  IweQ  the  case 
if  the  defendant  had  received  the  money  as  agent  to  his  brother.  It  is 
sufficient  that  he  did  not  stand  in  that  situation,  the  brother  being  in- 
capable of  having  an  agent. 

Rule  absolute. 

Ian. 
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fan  (a).    There  the  plaintiff  was  held  entitled  to  recover,  iSSfe. 

tbough  there  was  nothing  like  a  contract  of  the  kind  stated  ^1      7 

in  the  declaration ;  and  it  was  so  in  Clarke  v.  Shee  {h).  agaimi 
As  to  the  cases  I'elied  upon  on  the  other  side,  Sadler  v. 

• 

JBvans  (c)  was  an  action  to  try  a  right ;  and,  therefore, 
oogfat  to  have  been  brought  against  the  principal.  In 
Miller  t.  Aris  (ef),  the  decision  itself  is  no  additional 
ttothoritjr  for  the  defendant.  In  WiUiams  v.  Everett  [e\ 
it  was  held  that  no  privity  of  contract  existed,  because 
the  defendants,  although  they  had  received  money  with 
directions  to  apply  it  to  the  use  of  the  plaintiff,  had  not 
only  never  assented,  but  expressly  refused  so  to  do. 
Here  it  is  not  disputed  that  the  plaintiff  is  entitled  to 
the  money :  the  defendant,  on  the  contrary,  has  repre- 
sented Jfiimself  to  the  party  who  paid  it,  as  an  agent, 
having  the  authority  to  receive  it  for  tlie  plaintiff,  ac- 
cording to  the  intention  of  that  party.  His  own  receipt  ' 
is  conclusive  on  that  head. 

FoUett  contr^.  This  action  should  have  been  brought 
against  John,  and  not  against  the  defendant  It  is  true 
that  an  action  like  the  present  lies  where  the  defendant 
has  received  money  which  ex  aequo  et  bono  belongs  to 
the  plaintiff:  and  that  a  privity  of  contract  may  be  in- 
feired  in  many  cases,  though  not  directly  established. 
But  here  it  is  assumed  that  something  is  due  ex  sequo 
^  bono»  and  that  point,  cannot  be  tried  between  the 
present  parties.  The  equity  relied  upon  by  the  plainti£^ 
depends  on  the  state  of  accounts  between  him  and  Johni 
md  a  mere  clerk  or  servant,  which  the  defendant  was, 

(a)  2  Burr,  1008.  (6)  Cowp.  197. 

(c)  4  Burr.  1984.  (rf)  1  Selw.  Nl  P.  92.,  n.  8th  ed. 

(e)  I4£a«f,582. 

(for 
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18^S|i)       (for  he  caanot  be  considered  an  i^M})  wisU;  not  in  t 
—  --      sitaatioa  to  Judge  of  this.    The  form  in  which  he  slgnecl 
againu        the  receipt,  shews  the  capact^  in  which  be  took  the 
raooey.    [Lord  Tenlerden  C.  J.    He  signs  the  receipt 
on  behalf  of  Jokn^  the  money  being  received  for  the 
plaintiff  and  belonging  to  him.]     If  a  bill  of  exchange 
were  so.  signed,  the  party  signing  would  not  be  liable 
either  on  the  special  or  common  counts.     Great  incon- 
venience might  arise  if  an  acuon   of  this  kind  conld 
be  brought  against  a  servant  who  has  no  means  of 
contesting  it,    tlie   master   being  abroad   and   having 
the  accounts   with   him,    which  might  furnish   a  de- 
fence.     And    nothing   can   be    decided   here    on  the 
assumption  that  John  has  absconded,  and  will  not  re- 
turn :  there  is  no  regular  proof  of  that :  as  far  as  appears 
on  the  evidence  he  might  have  returned  at  any  time, 
and  he  might  then  have  claimed  this  money  from  the 
defendant.     The  cases  where  it  has  been  held  that  an 
action  in  .the  present  form  lay  for  sums  to  which  the 
plaintiff  had  a  claim,  and  which  had  been  improperly 
received  in  the  first  instance^  do  not  apply  here.     Some 
grounds  must  be  shewn  for  inferring  a  contract  to  pfty 
over  the  money  received  to  tlie  plaintiff:  here  itone  ' 
appear.     Such  an  assumpsit  cannot  be  raised  upon  the  ' 
facts  in  the  present  case,  when  the  defisndant,  even'  if  he  ' 
had  been  compelled  to  pay  this  demand  6f  the  pIftidiSff,  * 
might,  upon  John^s  return,  have  been  obliged  by  law  to' 
pay  the  same  sum  to  him,  if  it  had  appeared  that 'the 
plaintiff  was  debtor  to  John  in  that  amount  on  the  ba- 
lance of  accounts  between  them*  As  to  the  cases  cited  at 
the  trial;  it  is  said  that  SadUr  v.  Evans  {a)  was  an  action 

(a)   4  i^rr.  1984. 

to 
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tp  try  ^TigH;  hiib  tliis  is  so  loo*  [Lord  TenUrden  C;  J. 
IPb^e  is  DO  proof  that  any  right  is  in  dispute*]  WUHams^ 
y^  Everett  (4)  was  cited  at  the  trial  to  shew  that  money  had 
and  received  does  not  lie,  except  where  the  iacts  will  raise 
all  implied  contract  to  hold  the  money  received  to  the 
use  of  tlie  plaintiff.  Where  money  is  paid  to  a  servant^ 
a$it  was  here,  no  contract  can  be  implied  but  to  pay  it 
oyer  to  his  own  master.  It  cannot  be  assumed  that  be 
ifeoeived  it  with  an  implied  undertaking  to  pay  it  into 
t})e  b^nds  of  a  person  to  whom  his  master  might  or 
iDii^t  not,  be  indebted.  In  Edden  v.  Readifi)  it  was 
held,  that  this  action  did  not  lie  against  a  banker^s  clerk 
for  n^oney  alleged  to  have  been  paid  to  him  in  that 
capacity,  and  for  which  he  had  given  a  receipt  in  the 
names  of  bis  employers. 

Cur.  adv.  vult. 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 

of  die  Court.     After  stadng  the  facts  of  the  case,  his 

Loicd£|hip.  proceeded  as  follows :  —  Under  these  circunw 

stfuip^  my  learned  brother  who  tried  the  cause,  thought 

that, the  sum  in  question'  might  be  recovered  frotn  the 

d^ieu^ant  as  money  paid  to  him  in  a  mistake.     But  we 

arj^.  of  opinion  that  it  cannot  be  so  recovered.     It  is 

pi^ecftly  clear  that  the  defendant  received  it  as  the 

agf^  or  .servant  of  J^hn,  and  must  have  paid  it  over 

tqbijp  if  be  had  returned.    The  receipt  given  was  the 

r^pt  qf  Ji^ii,  and  (if  he  had  not  been  bankrupt) 

wpuld,  ^ave^  l^en  evideooe  against  him  in  an  action 

^9^e^t.by  the. present  plaintiff.    This  difibrs  from  the 

cf|^  d^ided  in  the  former  part  of  the  term,  where  a 


(a)  iiEast,5B2, 


{b)  SCampb,3S8, 


party 
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1SS9;  party  was  hdd  to  have  received  mone^'^  bebn^ng'toin- 
bankrupt's  estate,  on  behalf  of  the  generil-bodgr'of- 
creditorS)  and  not  for  an  assignee  who  had'  beiiease' 
lonatic.  There  the  defendant  coold  kaM  iid  aftjNjtiiy 
to  receive  it  for  the  lamotie  assignee ;  here  Badcoek  was 
clearly  tbe  agent  of  John  when  he  received  the  money, 
and  did  receive  it  in  that  capacity.  On  the  ground 
then  that  there  was  no  privity  of  contract  between  tbe 
defendant  and  plaintiff,  but  that  the  privity  of  contract 
was  between  the  defendant  and  John,  and  between  Jbftn 
and  the  plaintiff,  we  think  the  rule  for  a  nonsuit  must 
be  made  absolute. 

Rule  absolute. 


Friday,  R.  S.  Shears  End  J.  H.  Shears  against  Rogers, 

«M«»ry      •        Executor  of  the  last  Will  and  Testament  of 

John  Morgan^  the  Elder,  deceased. 


Semble,  diat  to  T^EBT  on  bond  given  by  the  testator,  Join  Morgan 
Teyancefraa-  the  elder,  to  the  plaintiffs  in  the  penal  sum.qf 

the*i»tute '  VOO/.  Plea,  plene  administravit  praeter  goods  ai^d 
the1^/*«t'aie  chattels  to  the  value  of  1061.  3s.  lid.  Replic^tipn^ 
time  of  making  ^ggg^  ultra  that  sum ;  upon  which  issu^  was  joined. 

It  mast  be  m-  '      *  »-.#.• 

debted  to  Uie  'j'jjg  p]aintiffs  also,  by  way  of  su^gestioo^  ^igned^  as 
^enqr.    But      a  breach  of  the  condition  of  the  bpnd,  (which  was  for  in- 

where  a  person 

owing  102/.  on  ,     , . 

a  bond»  wrote  to  the  obligee  that  he  and  hh  wife  were  bound  down  by  peeimlt^  eibbanwaf 
ments,  and  that  the  obUgee*i  proceeding  to  extremities  would  render  the  debtor's  wife  aftef 
bis  death  perfectly  destitute,  and  a  month  afterwards,  for  a  nominal  sum  of  tefcf  slMifi^, 
and  in  consideration  of  natural  love  and  affection,  assigned  a  lea^  (of  the  yaiu^pt,  ^Q^J 
to  Ji't  in  trust  for  his  own  benefit  for  life,  and  afVcr  his  deaiii  for  that  of  one  of  hik 
daughters-in-law;  and  be  soon  afterwards  died,  having  by  will  made  ^e  ^gw  «f  tb# 
lease  his  executor ;  by  which  assignment  of  tbe  lease,  the  residue  of  his  property  became 
insufficient  to  discbai^e  the  bond-debt:  Held,  that  the  assignment  was  within  die  mcaii- 
ing  of  the  statute,  and  utterly  void  against  creditors,  and  that  the  lease  was  assete  in  the 
hands  of  the  executor. 

demnifyiDg 


IN  THE  SidONB  YeAE  OF  WILLIAM  IV. 


S86 


demnii^iDg  siireties)^  the  neglect  of  Morgan  the  yoairger 
to  pay  certaio  interest,  for  the  due  discharge  of  which  by 
him  the  plaintiffs  had  become  bound,  and  which,  in  con^ 
sequence  of  such  neglect,  they  were  forced  to  pay. 

At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  Lon^ 
don  sittings  after  Michaelmas  term  18S0,  a  verdict  was 
found  for  the  plainti£&  for  the  debt,  and  Is.  damages; 
and  upon  the  breach  assigned  the  jury  assessed  the 
damages  at  the  sum  of  102/.  lOs.,  but  the  verdict  upon 
the  plea  was  taken  subject  to  the  opinion  of  this  Court, 
whether  or  not  the  lease  of  certain  premises  belonging 
to  the  testator,  hereafter  mentioned,  of  the  agreed  value 
of  200/.,  was  assets  ultra  the  said  sum  of  106/.  S$.  l\d. 
confessed  in  the  defendant's  plea,  upon  the  following 
case;  — 

The  plainti£&,  as  sureties  for  Morgan  the  younger  in 
a  bond  recited  in  the  above  suggestion,  had,  before 
the  14th  of  January  1829,  been  obliged  to  pay  to  J. 
Taggartj  the  obligee  of  that  bond,  102/.  lOs.  for  arrears 
of  interest  due  upon  the  principal  sum  of  850/.,  and 
which  Jl  Morgan  the  younger  had  neglected  to  pay. 
Afterwards,  and  in  the  same  month  of  January^  one 
Mason,  as  the  attorney  of  the  testator,  and  on  his  be- 
half, wrote  and  sent  the  following  letter  to  the  plaintiffs 
respecting  such  payment:  **  29th  January  1829.     I  am 
requested  by  Mr.  Morgan  to  write  to  you  on  the  subject 
of  the  bond  debt  from  himself  and  son.     Mr.  Morgan 
JUQ.  has  proposed  to  his  father  to  execute  a  mortgage  of 
his  property  in  Milford  as  a  security  for  the  amount,  for 
payment  of  which  you  have,  as  I  understand,  been  called 
upon  by  Mr.  Taggart.     Was  this  a  debt  of  the  father's 
I  should  not  have  a  word  to  say,  but  as  the  son's  I  hope 
you  will  view  it  in  a  different  light,  and  assist  me  in 

placing 


1699;^ 
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18S2.        placing  the  burthen  on  the  shoulders  which  ought  to 
bear  it."     The  letter  then  stated,  that  Morgan  the  elder 

Shbars 

iigfmui        was  fast  going  into  his  grave,  in  consequence  of  fits, 
which  had  twice  rendered  him  insensible ;  and  that  his 
wife  had  been  seven  weeks  confined  to  her  bed  by  a 
dangerous  complaint :  and  it  then  added,  *^  In  short,  in 
their  present  state,  it  is  most  afflicting  to  see  them  still 
further  bowed  down  by  pecuniary  embarrassments.     You 
have  always  been  kind  friends  to  John  Morgan^  and  as 
such  have  been  equally  so  to  the  father;  and  I  therefore 
feel  persuaded  would  not  carry  matters  to  extremities 
against  him,  which  would   render  his  wife,   after  his 
death,  perfectly  destituted     The  plaintiffs  in  their  reply 
stated  that  they  had  paid  102/.  on  account  of  interest, 
and  that  although  they  might  allow  time,  they  should 
hold  Morgan  senior  responsible.     At  the  time  of  send- 
ing the  letter,  the  testator  was  possessed  of  a  lease  of  a 
cottage  and  premises  in  the  county  of  Hants  for  the  re- 
mainder of  a  term  of  2000  years  at  a  pepper  com  rent, 
which  cottage  and  premises  were  in  his  own  occupation ; 
and  after  the  plaintiffs'  answer  to  Mason*s  letter,  a  deed 
of  assignment  of  such  lease  and  premises  was  prepared 
by  Mason  as  the  attorney  of  the  testator,  and  on  the  2d 
o( March  1829  was  executed  by  the  testator;  by  which 
deed  it  was  declared,  that  for  the  nominal  sum  of  10^.,  and 
in  consideration  of  natural  love  and  affection  to  the  two 
daughters-in-law  of  his  then  late  wife,  deceased,  the  tes- 
tator assigned  the  said  lease  and  premises  to  the  defend- 
ant in  trust  to  and  for  the  use  and  benefit  of  the  testator 
for  life ;  and  after  his  death,  for  the  benefit  of  one  of 
such  daughters-in-law,  subject  to  a  charge  of  5/.  in  fevour 
of  the  other. 

The  testator  continued  in  possession  of  the  above 

leasehold 
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leasehold  premises  till  his  death,  which  happened  on  the  1832. 
31  St  of  May  1829.  By  his  will  he  appointed  the  de- 
fendant  executor,  and  he,  after  the  testator's  death,  took  o^nna 
possession  of  his  effects.  The  defendant  was  afterwards 
required  by  the  plaintiffs  to  sell  the  leasehold  premises, 
and  repay  them  the  102/.  IO5.;  which  not  being  done^ 
the  present  action  was  brought 

The  testator,  at  the  time  of  executing  the  assignment 
to  the  defendant,  was  seised  and  possessed  of  the  follow- 
ing property,  viz. :  —  An  estate  for  his  life  at  Broughton^ 
producing  a  rental  of  50/.  An  annual  superannuation 
allowance  from  the  excise,  70/.  The  leasehold  estate 
before  mentioned.  And  a  freehold  field  at  Brotigktan 
of  the  estimated  value  of  100/.  He  also  died  pos- 
sessed of  cash  in  a  savings  bank,  52/.,  and  household 
furniture,  8cc.  35/.  The  defendant,  before  he  had 
notice  of  the  bond,  delivered  to  one  B,  Hayward,  the 
husband  of  one  of  the  daughters-in-law,  and  at  his 
request,  the  deed  of  assignment  of  the  2d  of  March 
1829;  and  the  other  documents  comprising  the  title 
were  in  the  house  with  the  testator's  other  effects,  from 
whence  they  were  taken  by  Hayward.  The  key  of  the 
leasehold  premises  was  never  delivered  by  Hayward  to 
the  defendant.  The  testator's  effects  remained  on  the 
premises  until  the  month  of  Djscember  1829,  when  they 
were  removed  for  the  purpose  of  sale,  and  the  testator's 
liousdceeper  and  HayvDard*H  daughter  continued  in  the 
occnpation  for  about  six  weeks  or  two  months  after  his 
death;  and  after  that  period,  the  premises  were  un« 
occupied  till  the  month  of  May  1830,  when  Hayward 
let  them  to  a  tenant.  No  demand  was  made  of  the  title 
deeds,  or  of  possession,  by  the  defendant,  but  within 
three  months  after  the  death  of  the  testator,  Hayward 
MBl  for  by  the  defendant's  attorney,  and  was  in- 

Vm.  IIL  B  b  formed 


^  qASE?  ,w  HILARY  TEj^M   ,     , 

18S?T  fonD,ed  by  him  that  prope^ings  would  probably  be 

_  instituted  respecting  tl>e  estate;   and  Hcu/noardssii^f  h;e 

ik^idnsf  should  Dot  give  up  the  premises  unless  obliged  ^o  to  do» 


ROQUW. 


Coimfn  for  the  plaintiff.     The  lease  was  assets  in  the 
hands  of  the  defendant  a2s  executotj  for  the  assign- 
ment,  being  fraudulent,  was  utterly  void  by  the  statute 
IS  Eliz.  c.  5.,  and  the  lease,  being  in  the  possession  of  the 
testator  at  the  time  of  his  death,  passed  to  the  executorp 
The  statutes  as  to  fraudulent  conveyances  have  alwa^ 
been  construed  as  authorizing  the  party  who  seeks  the 
benefit  of  those  statutes  to  treat  the  fraudulent  gift  as 
xx)idy  so  that  the  case  as  to  him  is  the  same  as  if  no  such 
gift  had  been  made,  Leonard  v.  Bacon  (a).     Bethel  y. 
Stanhope  {b)   also   shews  that  where   a  man   makes  ^ 
fraudulent  gift  of  his  goods  and  chattels,  and  dies  in,- 
debted,  the  rule  is  to  consider  the  gift  as  utterly  void 
against  all  his  creditors,  and  the  debtor  to  have  died  in 
full  possession  with  respect  to  their  claims,  so  that  t)ie 
effects  are  just  as  much   assets   in   the  hands  of  the 
personal  representative,  or  to  creditors,  as  if  no  ^uch 
attempt  to  alter  the  disposal  of  them  had  been  made. 
If  a  chattel  real  be  the  subject  of  the  voluntary  and 
fraudulent  gift,  the  rule  of  construction  which  attaches 
the  thing  so  fraudulently  given  away  to  th^  assets  of 
the  deceased  as  parcel  of  his  estate,  will  equally  ^P^Ijir* 
Thus,  where  A.  {c)  being  indebted  to  ^.,  made  ,C.  Ws 
executor  and  died ;  and  C,  the  executor,  promised  ^^ 
on  good  consideration,  that  if  he  could  discover;  aiur 
goods  parcel  of  the  testator's  estate  at.  the  time  of  }^ 
death,  he  should  have  such  goods  in  satisfaction ;  a^fl 
the  question  was,  whether  a  lease  for  years,  ^onyey^ 
to  a  stranger  by  the  testator  in  his  lifetime  frauduleptfjr, 

(a)  Cro.  JS&h  S54.         (6)  Qn.  SUx,  8ia         (c)  SRqll,  jfft^.  JLTX 

shottldj 
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should,  in  law,  be  parcel  of  his  estate  at  the  time  of  his  1B32. 

death  or  not?  it  was  resotved  by  the  whole  Court  to  TTTT^ 

be  parcel  of  the  estate  of  the  testator  at  the  time  of  his  jaOfM 
death.     That  case  is  precisely  in  point. 

s 

£f%  contra.     First,  the  testator,  at  the  time  when  he 

V 

made  the  assignment,  was  not  a  party  indebted  within 
the  statute  ISMiz.  c.  5.  That  statute  contemplates  that 
the  party  should  be  indebted  to  the  extent  of  insolvency. 
In  Lush  V.  Wilkinson  (a).  Lord  Alvanley^  then  Master  of 
the  Rolls,  said  ^  A  single  debt  will  not  do.  Every  mai^ 
must  be  indebted  for  the  common  bills  for  his  house^ 
though  he  pays  them  every  week.  It  must  depend  upon 
this,  whether  he  was  in  insolvent  circumstances  at  the 
time.^  Now,  here,  it  appears  by  the  case  that  the 
testator,  at  the  time  when  he  made  the  assignment,  was 
indebted  to  the  plaintiff  in  102/.,  but  that  he  had  pro- 
perty to  a  much  larger  amount  He  had  an  estate  for 
life  of  50/.  a  year,  an  annual  allowance  from  the  excise  of 
70/i,  a  freehold  field  worth  100/.,  and  money  and  house- 
hold furniture.  Assuming,  however,  that  by  his  lia- 
bility on  the  bond,  and  the  state  of  his  affairs  in 
other  respects,  the  testator  was  in  insolvent  circum- 
stances  at  the  time  when  he  executed  the  assign- 
ment,   still   the  lease  was  not  assets  in  the  hands  of 

ihe  defendant,  for  he  held  it  as  trustee  for  the  testator 

« 

for  life,  and  after  his  death  for  one  of  his  daugh- 
ters-in-law. The  assignment,  at  all  events,  being  good 
(B^aiAst  the  maker,  it  would  have  been  a  breach  of  trust 
\ti  hVs  representative,  the  defendant,  to  apply  the  lease 
to  any  other  purposes  than  those  warranted  by  the 
trust.  It  is  true  that  the  defendant  is  also  executor 
<»f  the  testator,  but  that  gives  him  no  additional  power 

(<4  5  ttU  juii.  M7.     Aad  see  ^dney  ▼•  Coumnakery  12  Fes,  148. 

I 
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Q       pointed  executor,  such  piAt^  6o€M  nac  h»ve  recUiTercd 

%i^^r      the  lease  in  a  court  of  law.     And  assuming:  that  a  cre- 

aifor'tri^Kt  'k^tf«  s^d^'iti  k  cobrt  bf  equity,  it  does  hot 

AfllbWthat  tti^^d^bdant  «<t>uiid  interfere  to  set  it  asidoi 

ibt  'that  would  be  a  bt^^ch  of  his  tnret.    [Lord  Tm* 

i'i^MeH  C:  J.    Thli  a^^gnment,  if  fraudulent  wiihhi  the 

• 

rtitamng'  of  th^  IS  Stiz.  c.  5*,  is  altogether  void,  and 
Uien  the  lease  remained  the  property  of  the  testator 
tit  the  time  of' his  death,  and  passed  to  his  executor^ 
7t'%a$  valid  as  against  the  testator,  and  his  executor. 
In  the  case  cited  from  RoUej  the  executor  promised 
fhe  '^kintiff,  that  if  he  could  discover  any  assets  of 
the  ielstator  parcel  of  his  estate,  be  should  have  \ni 
'de^t  s^i^fied  thereout.  If  the  plaintiff  discovered  the 
eqtiitiible  property,  the  promise  of  the  executor  would 
Qttach^  knd  the  plaintiff  might  recover  at  taw.  It  b 
truis  that  if  a  testator  makes  a  voluntary  'deed  witbid 
"Ae  statute,  it'is  void  *  against  creditors.  His  executor; 
bo^ever,  't&h  only  obtain  possession  of  the  propertjy' 
|>urportfng'  *t6  be  ^conveyed '  by  the  deed  through ' thf 
ihterverttlon  (if  ^'  iibtlrt  of  equity;  and  if  that  bo  so^ 
he  cannot  b^Habl^  bt  law  'fei'  that  property  as  ass^ti 
The  defisn^iii: '  Md'  the'Iegal  estate  in  the^preroites_iil 
his  chardcti^t^  of 't^ti^t^  not?  in  that  of  exetajbor. ;  Ut 
had  two  dikinbf  duti^  t6  p«rforo9i  in  the  k^s^tiveicUd- 
tadters.  Antf^he^i^' stlred  nd<v,'  not  as  truslee,  'bn^iii  as 
ekecutor,  on  AccoilitM'  of 'as^eti;;  '[L^xrd  TetHerdenCHJ^^ 
B^ing  trustee  for  Ih^  two  dkDghlers,'i>e  sbduld  ndtiwie 
delivered  iip'the  assignment  to  thehushand'oFidnfi^Tbal 
should'  have  keptitt'  He'  cabnot  say  that  He'ddliverodrii 
in  pursuance  tyf '  his  tili^t:^  'fi^e  may  not  hav^  acted 
strictly  iti  pur^and&'bf  hi^  trust,  though  subelaBtifltif 
'if^e  triist^a^'^dty  tRS^charged;  '  But  even  a>  iil-eadi  <af 
^^  --'^^  •    '         '  trust 
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trpBt  would  iiot  vest,  tberkape  :|n  b«mi  ^.  ^^ptpiy  ^       }^£ 

Lerd  Tentbrdeh.  G.  J*  I  lAiQhOf;  9pi^op^j;^t(,»^ 
plaiaftiff  is  entitled  to  judgiwm^i  sXJWf^flltqjWf^aiW 
wfaethiBT^  to  briDg  a  case  VflOm  i^\  ^W^  l?i<S^ 
C4'S.y  the  party  at  the  tiio^  ^,BiaI(ing;t^e  epny^jt^c^ 
must  be  indebted  to  the  extent  of  insolT/^n^,?,  ,^^^1 
whether  that  appears  by  the  facts  of  this  ca3^? .  ,.A 
raan  owing  500/.,  and  having  property  to  that  an^Quqff 
may  render  himself  insolvent  by  assigning  it  over.  \p^f. 
third  person.  In  the  letter  of  the  29th  of  Jamtafy^.t^ 
is  stated  that  the  testator  and  his  wife  are  bow^.  4own 
by  pecuniary  embarrassments}  and  that  the  ,p)9i^tilf?f 
ptoceeding  to  extremities  would  render  the,  wife  of  t)^ 
teslatori  after  his  death,  perfectly  destitute  ],  ifboi^l^ 
collect  from  that  letter  that  he  liad  no  n^oans  of  payixig 
the  debt»  and  after  the  dispositioa  of  ,thjb  iprpp^rty  ^ 
IkvDur  of  his  daugbters^in^low,  he  /c]Q§r}y  bad  none^ 
Tfafife  is  undoubtedly  high  authority , for /ffjingtt)9;|t.f 
foArty  oMisl:  be  in  ioaolvent:  circi:|fi^«tanfe^,tQ,,re9der  ^ 
convey aucb  by  him  fraudulent  wj^thip  t^^^j^tfitfite  of 
£UKabeii/  but  that  must  ]aK)t  b^  Hp4^f#tPQ4^  ^pi^Boirtf 
ing  that  a  person  may  not  fetidef'  hin^fself: insolvent,  ib(f 
cbfavejnnj^  his  pfoperliy  to>  a^.p^r^onjittbp  i^  qqf  ^cre^itoi^ 
?hen« the  ^eed  fif  assignment  .t|eiqg,,vpi(},,.tbeiJ^€i^er 
mained  .the  ipiopcrliy.  of,  the  tertatQr,..i*nfi,  ,was  cj^arly 
^Issdts^ iti'  the^hdnds'of  the-^af^ndftMf  Xb^authoritv^ 
afacf^  rtfaat  wbcfeevcr  »  iDtrnmakm  H,giffr,pf«g9od3sWl34^ 
iafrgudulbntiaad  voidHi|S(;ag^lHA,Gredfta;7f9,f^n<^ die^  b^ 
ialeonsid^red'  to  haTe  fdi^,  in  »/|iU,p9i^siQn.;wlth.  i«- 
bpeot  to  the'daim.  of  tke  cr^\pr^,^aif/^  ^^^ppd^  are 
aasst8.JB(;a)e  bandfl  of  .his  ^^ewt^l\^.,^,Jf^^\^  ffpp^^ible 

itoiiafjkeoe  libab  tbdilea^^.^M  n»fv«W%4^fc.l¥:,^ 
.vi-.i  B  b  3  *  fendani 


9Sf^  :i  tf!Ap!i:8<w  hiUlRY  term 

llfifli  %vlB°t>^f4  H  in ,  Ub  |M!Mes»o%.  »ad  h«  d»liv«):«d  th«. 
■==-  a»mfP?«t,  ^->he.  jhw^bwd  rf  one  of  the  daugbleos** 
«inm(.       iorlaw^'io  yiplatiqn,  and  oot  in  pursuivice  of  tbe  alleged 

tflift^  %,  than.r^^fqji^ir^.  tbot  h^  should  keep  it.     That 

¥^a.i^.deva^vu.by  ^ocu 

r 

^ ,  X4iiTTtEP4aj3  J,  I  am  of  opinion  that  this  lease  waa 
aqset^-  It  is  said  tb#t,  to  render  a  deed  void  within  the 
a(t^i^l9  of  IS  Elix.  €.  5.»  it  ought  to  appear  that  the  party 
a^  the  tifue  of  making  it  was  in  insolvent  ctrcumstanees. 
4^u(niQg  that  to  be  so,  the  question  whether  a  party 
l^  Of  be  not  insolvent  is  to  be  determined,  not  on^ 
bjr  taking  an  account  of  his  debts  and  credits,  and 
striking  a  balance,  but  also  by  looking  to  his  conduct 
and.tba  general  state  of  his  affairs.  Now  here  tbe  letter 
s§t  om  m  the  case  sufficiently  shews  that  the  testator  was 
ip,  ipsolveat  circumstances,  according  to  this  rule^  at 
tba  time  when  he  executed  tbe  assignment;  and  that 
being  so,  it  was  utterly  void  both  at  law  and  in  equity 
against  cr^ito];s.  They  had  a  right  to  the  property 
whicb  th^do^  purported  to  convey,  and  might  enforce 
that  right  M.Uw*  ,  The  assignment  was  void  as  soon  as 
t^e  creditor^  i:liuiped .  to  treat  if,  as  such,  though  not- 
until  th/en. 


I    I 


I  -t 


Tavntov  J«  <  By  ifhe  words  of  tbe  statute  13  Mw, 
€.  5.  5«  2^  a  coQvcgrance  within  its  scope  is  altogether 
void  at  law,  and  a  creditor  who  elects  to  treat  it  as  void 
need  not  have  recourse  to  a  court  of  equity.  It  is  es* 
tablisbed  \xj  a  long  series  of  decisions,  that  %  voluntary 
assignment  made  withquc  valuable  consideratioivso  as  ta 
defeat  the  rights  of  creditors,  is  fraudulent  withiu  the 
lypapiflg  of,  tb^t  stjatH^4.  But  then  it  is  said,  to  bring  a 
par^  assigning  within  the  statute,  he  must  be  indebted 


XCOBKWK 
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aC  the  time  to  the  extent  of  insolvencyi     Be' it  ko;  was'      liH^J 
not  the  testator,  tinder  the  ciyciimstanees  stated  in  this       _ 
case)  insotrent  ^    Look  to  the  state  of  his  property;  he       ^'^ 
executed  this  assignment  only  two  months  belbre  his' 
death,  and  the  letter  written  by  his  attorney  shortly 
I)efore  the  assignment  shews  that  upon  executing  that 
instrument  he  must  have  been  in  insolvent  circum- 
stances.    If  so,  the  assignment  is  utterly  void  and  frus« 
ttate  against  creditors,  and  the  case  is  to  be  considered 
as  if  it  had  never  been  executed ;  the  intestate  therefore 
died  possessed  of  the  lease,  and  it  was  assets  in  the 
hands  of  the  executor.     BetheU  v.  Stanhope  {a)  (if  any 
authority  were  necessary)  is  expressly  in  point  as  to  this. 

Patteson  J.     Whether  the  assignment  was  fraudu- 
lent or  not,   depends   on   the  question,   whether  the 
party  was  insolvent  at  the  time.     The  statement  of 
the  assets   and  debts,   and   the  letter  written  at  his 
desire  by  his  attorney,  shew  that  he  was.     The  only 
remaining  question  is,  whether  the  lease  was  assets? 
As  the  statute  says  that  the  fraudulent  deed  shall  be 
utterly  void  and  frustrate,  and  as  the  lease  was  in  the 
bands  of  the  testator  at  the  time  of  his  death,  it  passed 
to  the  executor,  and  was  assets  in  his  hands.     Another 
view  of  the  case  struck  me.     If  the  defendant  had  not 
been  executor,  then,  by  this  assignment,  after  the  testator^s 
death,  the  defendant  (as  it  is  shewn  ih  Boberis  on  Fraud'- 
vHent  Conveyances^  p.  5dS.)  would  have  been  executor  in 
his  own  wrong,   and  chargeable  by  the  creditors  in 
respect  of  the  property  taken  by  him  under  that  instru- 
ment   Now  the  lease  cannot  be  less  assets,  because  the 
defendant  is  rightful  executor. 
^    -  Judgment  for  the  plaintiff 

(a)  Cro.  EUx.  810. 

Bb4 
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kt ' ' .  >    ,  Bj^vKAicom  sviid  Others  against  PAiikftiiOtiiERy 
'    /       'WiMCHRSTER,  and  Wilton. 


I"  *^**P«»  'T'RESPASS  i^ins^  the  slieriff  and  an  execution  cre^ 
•heriff  and  an  ditor  of  Af  H»  Chambers  the  elder  for  taking  the 

execution  credt* 

tor  for  seizing  plaintiffs'  gDods.  ($66  the  pleadings,  10B,4^C.  54f9^) 
which  the  *  At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  Middle^ 
ddraedMas-  ^^  Sittings  after  Hilary  term  1831,  it  appeared  that  the 
aigneea  under  a  ^^[^^ff^  claimed  the  goods  of  A.  H.  Chambers  now  in. 

joint  commis-       ^  o 

aion  against  J.  queijUon  Under  an  assignment  made  to  them  by  virtue, 
]|>iaintiff8,  in       of  a  commission  of  bankruptcy  issued  against  A*  H^ 

support  of  the 

joint  comtnis-     QharnbcTs  the  elder  and  A,  H.  Clutmbers  the  youngen 

sion,  gave  ^     •       t  r  .*-•»        t         •       •  t 

eyidenceofacta  ^o  prove  tne  bankruptcy  of  Chambers  }ixn\or^  they  gave 

ationsofi.,  evidence  to  shew  that  he  had  applied  for  protection 

of'^shewing^t  M'^''  ^^^  Commission  issued  against  him  and  his  father; 

be  bad  become  ^^j.  j^g  j^^^j  called  meetings  of  the  commissioners  earlier 

bankrupt.  » 

Held,  that      (|^m  usual;   and  that  he  had  solicited  credilx>iB»  apd 

this  evidence 

wasinadmis-      Otherwise  endeavoured  to  obtain  his  certificate.     T)^^ 

sible:  And 

that  tbe  Court,  evidence  W9S  objected  to.    A  verdict  having  paaseitirjbr 

new  trial  on  the  plain tiff%  ^.  rvle  Qisi  was  obtained  for  a  ^pejur  tmt. 

couid'not"iimit  ^^  ^^e  grpund.tbat  these  acts  of  Chancers  yxvif^i.vi\^\ 

ludT^nd^"  was  not  a  par(y,  or  identi^ed  in  interest  with  any  p^r^j 

trial  to  the  ^^  ^^  xecord.  Were  not  acjmissihle  in  ■  evide»ce.  in  ,tbci 

question  of  JEr.  s     r                             '                  .      .      •  ,  tt  *. 

fo'UliiTcU  preset  «CtW»-.     .         •-        -  .       .'  „  ..!  a,.,!,  .n 

«ber._.bUlof  .  ..■...,...;    ,.■•.•     •    'i        ,„iu.|  Jiiu    >J 

exceptions  '  ' 

might  be  ten-  ,  Sir  James,  SqarUtt  one;  F^  Pollocff^Q^  9.  fqx^^\  d^,^ 

appiintioo  for  this  term,  shewed  pause,  aj}^\  copjtended  .^bf^t,  thc^  fpt;i. 

made  instead,  ^^^^  ^7  CAflwAer^  junior  ^Y^fe  ^dmi^jjble,  as|part,pf.^^i^, 

mu»rbl^nted  res.gest«.  .  As!>unsung^ey  ^er.^.not,  thp  (Jpu^.^lf  AW: 

Mnnrt"ii're"'*  fi^^^^  ^  °®^  trj^la^iffil^T^strftvi  U)Q  e^q^\ry  tp.tbe  ^ffgfe 

^^^*  ^ijsestiog,  wh.ethjsn;  fj:^vflffrs.^wi6v  oominif(ted,Juj,ifct,i?fi 

poiuu  bankruptcy? 

Campbell 
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Campbell  and  Butt  contril.     The  action  was  brought        iMi^,'^ 
to  try  the  validity  of  a  joint  commission  against  Chambers  ^ 

t^/)  eider  a^d  CAA97i6e9rf  the  jronnig^tf  :*  ike  aeliof  baakri  ^  ^|sn^ 
ruptcy  of  Chambers  jiUii&ir  was  <}f nif^  oa  iMe  trial,  and 
it  was  contended,  that  no  such  act  was  proved.    There 
is  no  connection  between  the  sheriffs  and  Chambers  ]tii^ 
The  defendants  justify  taking  the  goods  of  the  elder 
Chambers  under  a  judgment  obtained  against  him  separ- 
ately.    The  commission  under  which  the  plaintifis  daini 
being  a  joint  commission  against  the  two,  it  was  neces- 
sary, in  order  to  support  that   commission,  to  prove' 
an  act  of  bankruptcy  by  Chambers  junior ;  and  his  de* 
clarations  or  acts  after  the  commission  issued  caniiot, 
as  against  the  present  defendants,  dispense  with  such' 
proof.     There  ought,  therefore,  to  be  a  new  trial ;  ana 
if  granted,  it  must  be  upon  the  whole  matter. 

Cur.  adv.  vidt* 


f     f     >  -'.Tt      »  I 

•     •  -J. 

'  •    '.      •  \* 

■        ■        I  I 

-    ;  ..  I 
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•■•  ■  r 
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t.    •' 


'  Lord  TkNTERDEM  C.  J.  now  delivered  the  judgment 
of  the  Court. 

'  We  have  considered  the  subject,  and  think  that  the 
etidence  wAs  improperly  received.  That  being  so,  we 
bftte  considered  also  whether  we  could  limit  the  enquiry 
u{ion  the  new  trial  to  one  point.  In  Hutchinson  v. 
Ptpei^(a\  Oibbs  C.  J*  kys  it  down,*  that  in  certain  cases,  . 
of  which  he  gives  instances,  a  new  trial  may  be  retrained  .. 
to  one  point.  But  in  the  particular  case  now  before  the 
Court,  the  objectibn  which  arose  as  to  the  admissibility 
oftfie  evidence  might  have  been  taken  by  bill  of  ex- 
^eptions.  The  application  for  a  new  trial  was  substi- 
l6(cU  foria  bill  of  exceptions.  Now,  if  there  had  been  a 
hift  of  exceptibns  in  this  case,  and  the  judgment  were 
t^t  the  evidence  had  been  improperly  received,  the 

(o)  4  Tauni.  555. 

'  court 


t'   I.  t 
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^#S#J      cMH  oF  ffrv&t  ^dld  only  faav^  awarded  a  tenife  de 

"^^^      nbvo.  sendinfT'the  wholi  to  a  new  trial:  and  as  Ac  ap- 
BzKVAscom  ° 

a^omtf        plfeatkm  Ibr'a  newtri^l  is  substituted  for  a  bill  oFex- 

Fakuiiotbza* 

c^tfORs,'we  think  tliat,*  by  analogy  to  that  proceeding, 
the  defendanCy  ilre  entitled  to  a  new  trial  generally. 

Rule  absolute. 


REGULiE  GENERALES. 
Hilary  Temtj  ^  W.  ^. 

I- 

Whereas  it  is  expedient  that  the  practice  oF  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer 
qf  Pleas,  should,  as  far  as  possible,  be  rendered  uniform: 
It  18  ORDERED,  That  the  pracdceto.  be  observed  in  die 
said  Courts,  with  respect  to  the  matters  hereinafter  men- 
tioned, shall  be  as  follows ;  that  is  to  say,  -^ 

AUTHORITY  TO   PROSECUTE  OR  DEFEND. 

'  1*  Warrants  of  attorney  to  prosecute  or  defend,  shftll 
not  be  entered  oo  ^^siinct  roUs,  but  on  die  top  of  the 
issue  roll*  -  r 

2.  A  special  admission  of  prdchetn  amy  or  guas^iati, 
to  prosecute  or  defend  for  an  infant,  ihall  not  be  decani' 
an  authority  to  prosecute  or  defend'  in  any  but  the  par- 
ticular action  or  actiona  specified. 

'  S.  No  afldavit  of  the  service  of  process  shall  be 
deemed  sufficient  if  made  before  the  plaint^s  own  at- 
torney, or  his  clerk. 

4.  An 


IV  THE  Swann}  Yii^K,  cp,  WHM^H  IV.  9ppt 

.,4.  ^n  ^fl^ayit  $wom  Wore  41  Jq^gp  9f  any  of  t)ie, 
Comt^  of  King's  Bench,  Conuoaplfliiai^,  oc  SKf^hequeryf 

sb^  be  feoeived  in  the  Court  to  i¥rb¥:U  jNi^b. Judg«  U^      '\J-'l.*' 

I" 
long%  tbongh  not  entitle^  of  that. Court.;  but  joot  iq.   '*^ ''"'''' "^ 

any  other  Court,  unless  entitled  of  ibe  Court  in  yrhidk  • 

it  U  %o  be  used. 

5.  The  addition  of  every  person  making  an  affidavit 
shall  be  inserted  therein. 

6.  Where  an  agent  in  town,  or  an  attorney  in  the 
country  is  the  attorney  on  the  record,  an  affidavit  sworn 
before  the  attorney  in  the  country  shall  not  be  received; 
and  an  affidavit  sworn  before  an  attorney's  clerk  shall 
not  be  received  in  cases  where  it  would  not  be  receivable 
if  sworn  before  the  attorney  himself;  but  this  rule  shall 

not  extend  to  affidavits  to  hold  to  bail. 

t 

ARREST. 

7»  After  non  pros,  nonsuit  or  discontmuance,  the  de> 
feadant  shall  not  be  arrested  a  second  time  withoiU  the 
order  of  a  Judge. 

8.  Affidavits  to  hold  to  bail  for  money  paid  to  the 
use  of  th^'dcffendant,  or  for  work  and  labour  done,  shall 
not  be  deemed  sufficient  unless  ihey  sDate  ib^  money  to 
h^e  bei^i  paid,  or  the  work  and  labour  t  to  iiave  been 
done^  at  the  request  of  the  defendant. 

.  0»  I  MQ.auppkniental  affidavit  sballbe  aUowed  lo  supply 
atiy.4eflcieMy.in;tbe  affidavit  to  hold  ko  bail. 

ijQ^  A  MluriaMe  between  the  w  etiaiq.  and  the  deobur^ 
ation,  or  the  want  of  an  ao  etianiy  wiiere  the  idefeadnnl 
is  arrested,  shall  not  be  deemed  ground  for  discharging 
the  defendant,  or  the  bsdl ;  bat  the  bail  bond  or  recog* 
nizanc(&  pf  Imil  shall  be  taken  with  «  p^mltlp  or  attm  of 
fo)[j(y,;PQpn49(only.  •..•.■  n  11--/-1: 

'•A      ) 


'  ll/'Whferi  tfefe  tii!fe  lli^rfetiim'  a  writ  expires  in  vaca- 
tion,' tlie^'sll^riiOr  yhali  £[le  the  writ  at  the  estpiration  of 
tfai^  jrdte^  of  as'^oon  aft^r  as  the  office  shall  be  open. 

'  1^  Alia*  thi' officer  With  whom  it  is  filed  shall  endorse 

the  day  and  hour  when  it  was  filed. 

•  ■  1 1     '         i 

BAIL* 

IS.  If  any  person  put  in  as  bail  to  the  action,  except 
for  the  purpose  of  rendering  only,  be  a  practising  attor* 
ney,  or  derk  to  a  practising  attorney,  the  plaintiff  may 
treat  the  bail  as  a  nullity,  and  sue  upon  the  bail  bond  as 
soon  as  the  time  for  putting  in  bail  has  expired,  unless 
gobd'bail  be  duly  put  in  in  the  mean  time. 

14.  In  the  case  of  country  bail,  the  bail  piece' shall  be 

r 

transmitted  and  filed  within  eight  days,  unless  the  de- 
fendant reside  more  than  forty  miles  from  London^  and 
in' that  case,  within  fifteen  days  after  the  taking  thereo£ 

15.  When  bail  to  the  sheriff  become  bail  totheacdon, 
the  plaintiff  may  except  to  them  though  he  has  tiiken  an 
assignment  of  the  bail  bond. 

16.  It  ^hall  be  sufficient,  in  all  cases,  if  notice  of 
justification  of  bail  be  given  two  days  before  the  thne  (X 
justification.  '  ■       • 

17.  If  bail,  either  to  the  action  or  in  error,  are  ex* 
cepted  to  in  Tacation,  and  thef  notice  of  Exception  k*equire 
them  to  justify  before  a  Judge,  the  b^l  shttll  jd^ify  \»'idxk 
four  days  from  the  time  of  such  notice,  otherwise  oif  this 
first  day  of  the  ensuing  term. 

18.  Notice  of  more  bail  than  two  shall  be  deemed 
irregular,  unless  by  order  of  the  Court  or  a'Jud^.  "' 

19.  Affidavits  of  justification  shall  be  deemed  insuffi- 
dent,  unless  they  state  that  each  person  jusdl^iiig  is 

worth 


worth  the,a^vnt  reqinrfj.by  jl^  piap^  jorfl  A^  Courts,        1|»«S{ 
over  and  above  whajt  will^pay^I^jg  jfjpf  cjlpb^^l^  pjrer 
4nd  above  every  other  59111  ft)r  i)jf^iipl^,|be||pj^}ien,^b^^^ 

20.  Bail,  though  r^ected,  sha\^p^,»}}ipv<s^^to  jr^ifdffj^ 
the  principal  without  emerip^  |nl9.a  fff;3h,^fq9^izjiqce. 

21.  Bail  shall  only  be  liable,  to  th^  siifp,  wpru  to  liy, 
the  affidavit  of  debt,  and  the  costs  of  suit ;  not  exceeding 
in  the  whole  the  amount  of  their  recognizance. 

22«  Bail  shall  be  at  liberty  to  render  the  principal  at 
qpy  time  during  the  last  day  for  rendering,  so  as  th^jTi 
iQak^  such  render  before  the  prison  doors  are  closed  for 
the  night* 

^.  A  plaintiff  shall  not  be  at  liberty  to  proceed  q^ 
the  bail  bond  pending  a  rule  to  bring  in  the  body  of  the 
dl^feodant* 

.84.  No  bail  bond  taken  in  London  or  Middlesex  shall 
be, put  in  suit,  until  after  the  expiration  of  four  days;. 
noT),  if  taken  elsewhere,  till  after  the  expir^ioo  of  eight 
di^ys  ^clo&ive,  from  the  appearance  day  qi*  the  process. 
,  .2,5*  The  time  allowed  for  excepting. to  bjail  put  iA 
upon  a  habeas  corpus  shall  b^  t,wenty  d^^^,,    ■, 
J.  26^  4i  J^ogajj^nce  of  bail  in  errorj^haU^be  taken  in 
<Jjpu)?le  th/^  SMOT  recover^djfc  e^<;^  ip,  c*^^  pf  ^  ppi?alty; 
and  in  case  of  a  penalty,  in  double  the  sum  reaUy  due,. 

494  ^fluhJL^.the  qost§.  .  . ^      ....,0'   1    <    . 
.n^^■J^..4^^^^U  .tj?^  re<?og![ji*ai>p^  pf .  M  in  error 
S^ff^L^e,^k^5p;in,c}a^b^e,.^l?e  yearly,. value  ai?d  double  tlie* 

BAIL  BOND    AND    ACTION   THEREON. 

28.  ^R  fictiqi^  xPAyjl^e  brought  uppn  a  b.ail  bond  by 
t'?!?(f^'Tffl?iTO^in»,any  Cpurt,,,,.,  i    .^.,        ,     .. 
,i  %9^  }x^  al^  c^es  where  the  }^\\  .|?o|k]j,  ^U.tie  .^re/ct^4 

lll'n,,  to 
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•MM.       to  stand  as  a  security,  the  plaintiff  sfaiA  be  at  liberty  to 
sign  jodgancBt  upom  it. 

SO.  JhmjcmliDgB  on  tbe  bait  bond  any  be  maf&i^m 
f9^^msai<jf  tcM^  m  cam  adioi^  milest  BuSUusai  reisoa 
faeibtvn -fat  prooeediiig  in  iaone« 

APPEARANCE. 

31.  A  defendant  who  has  been  served  with  process 
by  original,  shall  enter  an  appearance  within  four  days 
of  the  appearance  day,  if  the  action  is  brought  in  London 
or  Middlesex^  or  within  eight  days  of  the  appearance 
day  in  other  cases,  otherwise  the  plaintiff  may  enter  an 
appearance  for  him  according  to  the  statute ;  and  any 
attorney  who  undertakes  to  appear,  shall  enter  an  ap- 
pearance accordingly* 

IRREOULABITY  IN  PROCESS   AND   PROCEEDINGS. 

32.  Where  the  defendant  is  described  in  the  process 
or  affidavit  to  hold  to  bail  by  initials  or  by  a  wroi^  name, 
or  without  a  Christian  name,  the  defendant  shall  not  be 
discharged  out  of  custody  or  the  bail  bond  delivered  up 
to  be  cancelled  on  motion  for  that  purpcs^  if  it  shall 
appear  to  the  Court  that  due  diligence  has  been  used  to 
obtain  knowledge  of  thp  proper  name. 

33.  No  applicfition  to  set  aside  process  or  proceedings 
ibr  irregularity  shall  be  allowed,  unless  made  within,  a 
reasonable  time,  nor  if  the  party  applying  has  taken.a 
fresh  step  after  knowledge  of  the  irregularity. 

34.  If  a  party  pLo^d  $^yeral  .plQg$t  avowries,  or  cog- 
Diasances  without  a  rule  for  that  purpose,  the  yoppc]site 
party  shall  be  at  liberty  to  sign  judgment.  c      ^i, 

'^         <  DECLAR' 
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BECLAfiASIOtf   AND  XIMUE   FO^«  1M8> 

35.  A  plaintiff  shall  be  deemed  mift'Of  OcmtinlesBlit 
declare  within  o«e  year  after  the  pnMWsiarBliMiablfe* 

fl6.  When  the  plaintiff  dcclana  agaaaat  a  ptbammfy  i| 
shall  not  be  necessary  to  oaake  more  dmi  tvbioopias.cf 
the  declaration,  of  which  one  shall  be  served  and  another 
filed  with  an  affidavit  of  service ;  upon  the  office  ec^y  of 
which  affidavit  a  rule  to  plead  may  be  given. 

37.  ^here  a  cause  has  been  removed  from  an  in- 
ferior  court,  the  rule  to  declare  may  be  given  within 
four  days  after  the  end  of  the  term  in  which  the  writ  is 
returned. 

38.  It  shall  not  be  necessary  for  a  defendant  in  any 
case  to  give  a  rule  to  declare,  except  upon  removals  from 
inferior  Courts ;  but  the  plaintiff  may  have  a  rule  for 
time  to  declare  in  the  Court  of  Exchequer  as  well  as  in 
the  other  Courts. 

39.  A  rule  to  declare  peremptorily  may  be  absolute 
in  the  first  instance. 

40.  A  declaration  laying  the  venue  in  a  different 
county  from  that  mentioned  in  the  process  shall  not  be 
deemed  a  waiver  of  the  bail. 

41.  It  shall  not  be  deemed  necessary  to  express  the 
amount  of  damages  in  a  notice  of  declaration. 

42.  Where  an  amendment  of  the  declaration  is  al- 
lowed,  no  hew  rule  to  plead  shall  be  deemed  necessary^ 
whether  such  amendment  be  made  of  the  same  term  as 
the  declaration,  or  of  a  different  term. 


-'"''•  ^  •  PLEA  AlJD  TIMB   FOl. 


'ii\  A  d(^mand  of  {^lea  may  be  tnade  at  the  time  when 
the  declaration  is  delivered,  and  may  be  indorsed 
thereon. 

44.  If 
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1832.  44.  If  a  ddbndant  afier  craving  oyer  of  a  deed  omit 

"""*^        to  insert  it  at  the  head  of  his  plea,  the  plaintiff  oo 

making  up  the  issue  or  demurrer  book  may,  if  he  think 

fit^  insert  it  for  him,  but  the  costs  of  such  insertion  shall 

be  in  the  discretion  of  the  taxing  oflBcer. 

45.  If  the  declaration  be  filed  or  delivered  so  late  that 
the  defendant  is  not  bound  to  plead  until  the  next  term, 
the  defendant  may  plead  as  of  the  preceding  term,  within 
the  first  four  days  of  the  next  term,  any  plea  to  the 
jurisdiction  or  an  abatement,  or  a  tender,  or  any  other 
similar  plea, 

46.  The  defendant  shall  not  be  at  liberty  to  waive  his 
plea  without  leave  of  the  Court  or  a  Judge. 

PARTICULARS. 

47*  A  sumipons  for  particulars  and  order  thereon  may 
be  obtained  by  a  defendant  before  appearance,  and  may 
be  made,  if  the  Judge  think  fit,  without  the  production 
of  any  affidavit. 

48.  A  defendant  shall  be  allowed  the  same  time  for 
pleading  after  the  delivery  of  particulars  under  a  Judge's 
order,  which  he  had  at  the  return  of  the  summons;  ne- 
vertheless, judgment  shall  not  be  signed  till  the  afternoon 
of  the  day  after  the  delivery  of  the  particulars,  unless 
otherwise  ordered  by 'the  Judge. 

«  NOTICES    AND    RULES   AND   SERVICE   THEREOF. 

49.  Where  the  residence  of  a  defendant  is  unknown, 
notice  of  declaration  may  be  stuck  up  in  the  office,  but 
not  without  previous  leave  of  the  Court. 

50*  Service  of  rules  and  orders,  and  notices,  if  made 
before  nine  at  night,  shall  be  deemed  good,  but  not  if 
made  after  that  hour. 

51.  It 
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51.  It  shall  not  be  necessary  to  the  r^alar  service  of       f  8dd. 
a  ntley  that  the  original  rule  shodd  be  shewn,  unless  sight  ' 

thereof  be  demanded^  except  in  cases  of  attachment 

£8«  Wh^fe  a  term's  notice  of  triall  or  iriqiliry  is  re- 
quired, such  notice  may  be  pf^n  at  any  time  before  the 
first  day  of  term. 

58.  A  rule  to  reply  may  be  given  at  any  time  when 
the  offiee  is  open. 

54.  Service  of  a  rule  to  reply,  or  plead  any  subse* 
quent  pleading,  shall  be  deemed  a  sui&cient  demand  of 
a  replication,  or  such  other  subsequent  pleading. 

PAYMENT  OF   MONEY   INTO   COURT. 

SB.  In  all  cases  in  which  money  may  be  paid  into 
Oxirt^  leave  to  pay  it  in  may  be  obtained  by  a  side 
bar  nde. 

S6.  On  payment  of  money  into  court,  the  defendant 
ehall  undertake  by  the  rale  to  pay  the  costs,  and  in  case 
of  non-payment,  to  suffer  the  plaintiff  either  to  move' 
tor  an  attachment,  on  a  proper  demand  and  service*  of 
tb^  ml€f  or  to  sign  final  judgment  for  nominal  damages. 

TRIAL  AND   NOTICE   THERjJj&OF. 

■   £7«  Notice  of  trial  and  inquiry,  and  of  continuance 
of  inquiry,  shall  be  given  in  towny  but  countermand', 
of  notice  of  trial,  or  inquiry,  may  be  given  either  in 
town  or  country,  unless  otherwise  ordered  by  the  Court, 
or  41  Jttdge. 

SBm  The  expression  <^  short  notice  of  trial  ^  shall,  in 
'country  causes,  be  taken  to  mean  four  days. 
.  69*  la  all  fcases  where  the  plaintiff  in  pleading  con- 
dudes  to  the  country,  the  plaintiff's  attorney  may  give 

Vol.  III.  C  c  notire 
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1882.  notice  of  trial  at  the  time  of  delivering  his  iep]ic9ti(«» 
or  other  subsequent  pleadingi  and  in  case  issue  shall 
afterwards  be  joined,  such  notice  shall  be  avulable ;  but 
if  issue  be  not  joined  on  such  replication,  or  other  sub- 
sequent pleading,  and  the  plaintiff  shall  sign  judgment 
for  want  thereof,  and  forthwith  give  notice  of  executing 
a  writ  of  inquiry,  such  notice  shall  operate  from  the 
time  that  notice  of  trial  was  given  as  aforesaid ;  and  in 
all  cases  where  the  defendant  demurs  to  the  plaintiff's 
declaration,  replication,  or  other  subsequent  jdeading, 
the  defendant's  attorney,  or  the  defendant,  if  he  pkad 
in  person,  shall  be  obliged  to  accept  notice  of  executing 
a  writ  of  inquiry  on  the  back  of  the  joinder  in  de- 
murrer ;  and  in  case  the  defendant  pleads  a  plea  in  bar 
or  rejoinder,  8cc.  to  which  the  plaintiff  demurs,  the  de- 
fendant's attorney,  or  the  defendant,  if  he  plead  in 
person,  shall  be  obliged  to  accept  notice  of  executing  a 
writ  of  inquiry  on  the  back  of  such  demurrer. 

60.  Notice  of  a  trial  at  bar  shall  be  given  to  the 
proper  officer  of  the  Court,  before  giving  notice  of  trial 
to  the  party. 

61*  In  country  causes,  or  where  the  defendant  resides 
more  than  forty  miles  from  town,  a  countermand  of 
notice  of  trial  shall  be  given  six  days  before  the  time 
mentioned  in  the  notice  for  trials  unless  short  nodce  of 
trial  has  been  given. 

62.  In  town  causes  where  the  defendant  lives  witlun 
forty  miles  of  town,  two  days'  notice  of  countermand 
shall  be  deemed  sufficient. 

63.  The  rule  for  a  view  may  in  all  cases  be  drawn 
up  by  the  officer  of  the  Courts  on  the  implication  of  the 
party,  without  affidavit,  or  motion  for  that  purpose. 

MEW 
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NBW  TRIAL,  KOnON   IN  ARREST  OP  JUDGMENT,  &C.  ISdS. 

64.  If  a  new  trial  be  granted  without  any  mention  of 
costs  in  the  rule,  the  costs  of  the  first  trial  shall  not  be 
allowed  to  the  snocessful  party,  though  he  succeed  on 
the  second. 

65.  No  motion  in  arrest  of  judgment,  or  for  judgment 
non  obstante  veredicto,  shall  be  allowed  after  the  ex- 
piration of  four  days  from  the  time  of  trial,  if  there  are 
so  many  days  in  term,  nor  in  any  case  after  the  ex- 
piration of  the  term,  provided  the  jury  process  be 
teUnmaUe  in  die  same  term. 

JUDGMENT  AND  TIME  FOR  SIGNING. 

66.  Judgment  for  want  of  a  plea  after  demand  may  in 
all  cases  be  signed  at  the  opening  of  the  office  in  the 
afternoon  of  the  day  after  that  on  which  the  demand 
was  made,  but  not  befpre. 

67.  After  the  return  of  a  writ  of  inquiry,  judgment 
may  be  signed  at  the  expiration  of  four  days  from  such 
return,  and  after  a  verdict,  or  nonsuit,  on  the  day  after 
the  appearance-day  of  the  return  of  the  distringas,  or 
habeas  corpora,  without  any  rule  for  judgment 

JUDGMENT  AS   IN   CASE   OF  NONSUIT. 

68.  A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit 
may  be  obtained  on  motion  without  previous  notice^ 
but  in  that  case  it  shall  not  operate  as  a  stay  of  pro- 
ceedings. 

69.  No  motion  for  judgment  as  in  case  of  a  nonsuit 
shall  be  allowed  after  a  motion  for  costs  for  not  pro- 
ceeding to  trial  for  the  some  default,  but  such  costs  may 
be  moved  for  separately,  (i.  e.)  without  moving  at  all  for 

C  c  2  judgment 


I 
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1832«  judgment  as  in  case  of  a  nonsuit,  or  after  such  moUon  is 
"■"""  disposed  of:  or  the  Court  on  discharging  a  rule  for 
judgment  as  in  case  of  a  nonsuit  may  order  the  plaintiff 
to  pay  the  costs  of  not  proceeding  to  trial,  but  the  pay- 
ment of  such  costs  shall  not  be  made  a  condition  of 
discharging  the  rule. 

70.  No  entry  of  the  issue  shall  be  deemed  necessary 
to  entitle  a  defendant  to  move  for  judgment  as  in  case 
of  a  nonsuit,  or  to  take  the  cause  down  to  trial  by 
proviso. 

71.  No  trial  by  proviso  shall  be  allowed  in  the  same 
term  in  which  the  default  of  the  plaintiff  has  been  made, 
and  no  rule  for  a  trial  by  proviso  shall  be  necessary. 

WARRANT  OF   ATTORNEY  AND    COGNOVIT. 

72.  No  warrant  of  attorney  to  confess  judgment,  or 
cognovit  actionem,  given  by  any  person  in  custody  of  a 
sheriff,  or  other  officer  upon  mesne  process  shall  be  of 
any  force,  unless  there  be  present  some  attorney  on 
behalf  of  such  person  in  custody  expressly  named  by 
him,  and  attending  at  his  request  to  infcjrm  him  of  the  • 
nature  and  effect  of  such  warrant  or  cognovit,  before 
the  same  is  executed,  which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof,  and 
declare  himself  to  be  attorney  for  the  defendant,  and 
state  that  he  subscribe$  as  such  attorney. 

73.  Leave  to  enter  up  judgment  on  a  warrant  of 
attorney,  above  one  and  under  ten  years  old,  must  be 
obtained  by  a  motion  in  term,  or  by  order  of  a  Judge  in 
vacation ;  and  if  ten  years  old  or  more^  upon  a  rule  to 
shew  cause. 

COSTS. 
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COSTS.  1882. 

74.  No  costs  shall  be  allowed  on  taxation  to  a  plain- 
tiff, upon  any  counts  or  issues  upon  which  he  has  not 
succeeded ;  and  the  costs  of  all  issues  found  for  the  d&« 
fendant  shall  be  deducted  from  the  plaintiffs  costs. 

EXECUTION. 

75.  It  shall  not  be  necessary  that  any  writ  of  execu- 
tion should  be  signed ;  but  no  such  writ  shall  be  sealed  till 
the  judgment-paper,  postea,  or  inquisition,  has  been  seen 
by  the  proper  officer. 

76.  A  writ  of  habere  facias  possessionem  may  be  sued 
out  without  lodging  a  praecipe  with  the  officer  of  the 
Court 

77.*  In  actions  commenced  by  bill,  a  ca.  sa.  to  fix  bail  ^ 
shall  have  eight  days  between  the  teste  and  return,  and 
in  actions  commenced  by  original,  fifteen,  and  must  in 
London  and  Middlesex  be  entered  four  clear  days  in  the 
public  book  at  the  sherifPs  office. 

SCIRE    FACIAS. 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash 
his  own  writ  of  scire  facias,  after  a  defendant  has  appeared, 
except  on  payment  of  costs. 

79.  A  scire  facias  to  revive  a  judgment  more  than  ten 
years  old,  shall  not  be  allowed  without  a  motion  for  that 
purpose  in  term,  or  a  Judge's  order  in  vacation,  nor,  if 
more  dian  fifteen,  without  a  rule  to  shew  cause. 

80.  A  scire  facias  upon  a  recognizance  taken  in  Ser- 
jeant^s  Inn,  or  before  a  commissioner  in  the  country,  and  ' 
recorded  at  Westminslerj  shall  be  brought  in  Middlesex 
only,  and  the  form  of  the  recognizance  shall  not  express 
where  it  was  taken. 

C  c  3  81.  No 


S89  REOULiE  OENERALES,  HILARY  TERM, 

1889.  81*  No  judgment  shall  be  signed  for  non-appearance 

to  a  scire  &cias  without  leave  of  the  Court  or  a  Judges 
unless  the  defendant  has  been  summoned;  but  such 
judgment  may  be  signed  by  leave  after  eight  days  from 
the  return  of  one  scire  fiicias. 

82.  A  notice  in  writing  to  the  plaintiff,  his  attorney 
or  agent,  shall  be  a  sufficient  appearance  by  the  bail,  or 
defendant  on  a  scire  facias. 

ERROB. 

83.  A  writ  of  error  shall  be  deemed  a  si^)ersedeas 
from  the  time  of  the  allowance. 

84.  To  entitle  bail  to  a  stay  of  proceeding  peeing  a 
writ  of  error,  the  application  must  be  made  before  the 
time  to  surrender  is  out 

SUPERSEDEAS. 

85.  The  plabtiff  shall  proceed  to  trial,  or  final  judg- 
ment against  a  prisoner  within  three  terms  inclusive  after 
declaration,  and  shall  cause  the  defendant  to  be  charged 
in  execution  within  two  terms  inclusive  after  such  trial 
or  judgment ;  of  which  the  term  in,  or  after  which  the 
trial  was  had  shall  be  reckoned  one. 

86.  The  marshal  of  the  King's  Bench  prison,  and  the 
warden  of  the  Fleet,  shall  present  to  the  Judges  of  the 
Courts  of  King^s  Bench,  Common  Pleas,  and  Exche- 
quer, in  their  respective  chambers  at  Westminsierf  within 
the  first  four  days  of  every  term,  a  list  of  all  such  pri- 
soners as  are  supersedeable ;  shewing  as  to  what  actions 
and  on  what  account  they  are  so,  and  as  to  what  acdoos 
(if  any)  they  still  remain  not  supersedeable. 

87.  If  by  reason  of  any  writ  of  error,  special  order  of 
the  Court,  agreement  of  parties,  or  other  special  matter, 

any 
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any  person  detamed  in  tbe  actual  costddy  of  the  marshri  I8M. 
of  the  King^s  Bench  prison  or  warden  of  the  Fleet»  be 
not  entided  to  a  supersedeas  or  discharge  to  which  such 
prisoner  would,  according  to  the  general  rules  and  prac- 
tice of  the  Court)  be  otherwise  entitled  for  want  of  de- 
claring, proceeding  to  trial  or  judgment,  or  charging  in 
execution,  within  the  times  prescribed  by  such  general 
rules  and  practice,  then  and  in  every  such  case  the 
plaintiff  or  plainuffs  at  whose  suit  such  prisoner  shall  be 
so  detained  in  custody,  shall,  with  all  convenient  speed, 
give  notice  in  writing  of  such  writ  of  error,  special  order, 
agreement,  or  other  special  matter,  to  the  marshal  or 
warden,  upon  pain  of  losing  the  right  to  detain  such 
prisoner  in  custody  by  reason  of  such  special  matter; 
and  the  marshal  or  warden  shall  forthwith  after  the  re* 
ceipt  of  such  notice  cause  the  matter  thereof  to  be 
entered  in  the  books  of  the  prison,  and  shall  also  present 
to  tbe  Judges  of  the  respective  Courts  from  time  to  time 
a  list  of  the  prisoners  to  whom  such  special  matter  shall 
relate,  shewing  such  special  matter,  together  with  the  list 
of  the  prisoners  supersedeable. 

88*  All  priisoners  who  have  been  or  shall  be  in  the 
custody  of  the  marshal  or  warden  for  the  space  of  one 
calendar  month  after  they  are  supersedeable,  although 
not  superseded,  shall  be  forthwith  discharged  out  of  the 
King^s  Bench  or  Fleet  prison  as  to  all  such  actions  in 
which  they  have  been  or  shall  be  supersedeable. 

89.  The  order  of  a  Judge  for  the  discharge  of  a  pri- 
soner on  the  ground  of  a  plaintiff's  neglect  to  declare, 
or  proceed  to  trial,  or  0nal  judgment,  or  execution,  in 
due  time,  may  be  obtained  at  the  return  of  one  summons 
served  two  days  before  it  is  returnable^  such  order  in  town 
causes  being  absolute,  and  in  country  causes,  untess  cause 

C  c  4  shall 
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1882.       shall  be  shewn  within  four  days,  or  within  such  further 
'  time  as  the  Judge  shall  direct. 

■ 

.  90.  A  rule  or  order  for  the  discharge  of  a  debtor  who. 
has  been  detained  in  execution  a  year  for  a  debt  under 
twenty  pounds,  may  be  made  absolute  in  the  first  in- 
stance, on  an  affidavit  of  notice  given  ten  days  before  the 
intended  application,  which  notice  may  be  given  before 
the  year  expires. 

ATTORNEY    AND   HIS    BILL. 

91.  An  order  to  deliver  or  tax  an  attomey^s  bill  may 
be  made  at  the  return  of  one  summons,  the  same  having 
been  served  two  days  before  it  is  returnable. 

92.  One  appointment  only  shall  be  deemed  necessary 
for  proceeding  in  the  taxation  of  costs,  or  of  an  attorney's 
bill 

93.  No  set-off  of  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lien 
for  costs  in  the  particular  suit  against  which  the  set-otf 
is  sought,  provided,  nevertheless,  that  interlocutory  costs 
in  the  same  suit,  awarded  to  the  adverse  party,  may  be 
deducted. 

MISCELLANEOUS. 

94f*  It  shall  not  be  necessary  that  a  pluries  capias  be 
stamped  by  the  clerk  of  the  warrants  to  authorize  the 
exigenter  to  make  out  an  exigent 

95.  In  order  to  charge  a  defendant  in  execution,  it 
shall  not  be  necessary  that  the  proceedings  be  entered 
of  record. 

96.  Side  bar  rules  may  be  obtained  on  the  last  as 
well  as  on  other  days  in  term^ 

»  97.  A  rule 
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97.  A  rule  may  be  enlarged,  if  the  Court  think  fit^        18S2. 
without  notice, 

98.  An  application  to  compel  the  plaintiff  to  give 
security  for  costs  must  in  ordinary  cases  be  made  before 
issue  joined. 

99.  Leave  to  compound  a  penal  action  shall  not  be 
given  in  cases  where  part  of  the  penal^  goes  to  the 
crown,  unless  notice  shall  have  been  given  to  the  proper 
officer,  but  in  other  cases  it  may. 

100.  Where  the  defendant,  after  having  pleaded,  is 
allowed  to  confess  the  action,  he  may  withdraw  his  plea 
in  person  without  the  appearance  of  the  attorney  or  his 
clerk  for  that  purpose  before  the  officer  of  the  Court 

101.  There  shall  be  no  rule  for  the  sheriff  to  return 
a  good  jury  upon  a  writ  of  inquiry,  but  an  order  shall 
be  made  by  a  Judge  upon  summons  for  that  purpose. 

102.  An  order  upon  the  lord  of  a  manor  to  allow  the 
usual  limited  inspection  of  the  court  rolls,  on  the  appli- 
cation of  a  copyhold  tenant,  may  be  absolute  in  the  first 
bstance  upon  an  affidavit  that  the  copyhold  tenant  has 
applied  for  and  been  refused  inspection. 

103.  In  cases  where  the  application  for  a  rule  to 
change  the  venue  is  made  upon  the  usual  affidavit  only, 
the  rule  shall  be  absolute  in  the  first  instance;  and  die 
venue  shall  not  be  brought  back  except  upon  an  underv 
taking  of  the  plaintiff  to  give  material  evidence  in  the 
county  i^  which  the  venue  was  originally  laid. 

104.  Where  money  is  paid  into  Court  in  several 
actions  which  are  consolidated,  and  the  plaintiff  with- 
out taxing  costs,  proceeds  to  trial  on  one  and  fail%  he 
shall  be  entitled  to  costs  on  thie  pthers  up  to  the  time  of 
Pftyi^g  money  into  Court* 

105.  After 


* 
\ 
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}8d2«  105.  After  jadgment  by  de&ult,  the  entry  of  any  snb- 

"~"~*       sequent  continuances  shall  not  be  required. 

106.  To  entitle  a  plaintiff  to  discontinue  after  plea 
pleaded,  it  shall  not  be  necessary  to  obtain  the  defend- 
ant's consent,  but  the  rule  shall  contain  an  undertaking 
on  the  part  of  the  plaintiff  to  pay  the  costs,  and  a  con- 
sent, that  if  they  are  not  paid  within  four  days  after  tax- 
ation, defendant  shall  be  at  liberty  to  sign  a  non  pros. 

107-  It  shall  not  be  necessjsry  that  any  pleadings 
which  conclude  to  the  country  be  signed  by  counseL 

108.  In  all  special  pleadings,  where  the  plaitauff  takes 
issue  on  the  defendant's  pleading,  or  traverses  the  same, 
or  demurs,  so  that  the  defendant  is  not  let  in  to  allege 
any  new  matter,  the  plaintiff  may  proceed  widiout  giving 
a  rule  to  rejoin. 

109.  It  shall  not  be  necessary  that  imparlances  should 
be  entered  on  any  distinct  roll. 

110.  Where  a  pauper  omits  to  proceed  to  trial,  pur- 
suant to  notice,  or  an  undertaking,  he  may  be  called 
upon  by  a  rule  to  shew  cause  why  he  should  not  pay 
costs  though  he  has  not  been  dispaupered. 

II. 

And  it  is  further  ordered.  That  upon  every  bail- 
able writ  and  warrant,  and  upon  the  copy  of  any  pro- 
cess served  for  the  payment  of  any  debt,  the  amount  of 
the  debt  shall  be  stated,  and  the  amount  of  what  the 
plaintiff's  attorney  claims  for  the  costs  of  such  writ  or 
process,  arrest,  or  copy  and  service  and  attendance  to 
receive  debt  and  costs,  and  that  upon  payment  tfatf'eo^ 
within  four  days,  to  the  plaintiff  or  his  attorney,  ftirther 

proceedings  will  be  stayed.    But  the  defendant  shall  be 

at 
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at  liberty,  notwithstanding  such  payment,  to  have  the        1892. 
costs  taxed ;  and  if  more  than  one  sixth  shall  be  dis- 
allowed,  the  plaintiflTs  attorney  shall  pay  the  GOfSts  of 


The  indorsement  shall  be  written  or  printed  in  the 
following  form :  — • 

**The  plaintiff  claims— *  for  debt,  and— ^— for 
costs.  And  if  the  amount  thereof  be  paid  to  the 
plaintiff  or  his  attorney  within  four  days  from 
the  service  hereof  forther  proceedings  will  be 
stayed." 

III. 

And  it  is  further  ordered,  That  in  Hilary  and 
TKnt^  terms,  a  plaintiff  in  any  coontiy  cause  may  file 
or  deliver  a  declaration  de  bene  esse,  within  four  days 
after  the  end  of  the  term,  as  of  such  term. 

IV. 

And  it  is  further  orderrd.  That  the  rules  here- 
tofore made  in  the  Courts  of  King's  Bench  and  Common 
Pleas  respectively,  for  avoiding  long  and  unnecessary 
repetitions  of  the  original  writ  in  certain  acdons  therein 
mentioned,  shall  be  extended  and  applied  in  the  Courts 
of  King's  Bench,  Common  Pleas,  and  Exchequer  of 
Pleas,  to  all  personal  and  mixed  actions ;  and  that  in 
none  of  such  actions  shall  the  original  writ  be  repeated 
in  the  declaration,  but  only  the  nature  of  the  action 
stated,  in  manner  following :  viz.  A.  B.  was  attached  to 
answer  C  D.  in  a  plea  of  trespass,  or  in  a  plea  of  trespass 
and  ejectment,  or  as  the  case  may  be,  and  any  further 
statement  shdl  not  be  allowed  in  costs. 

V.  And 
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1852.  V. 

And  it  is  further  ordered,  That  upon  staying 
proceedings,  either  upoq  an  attachment  against  the  she- 
riff for  not  bringing  in  the  body,  or  upon  the  bail-bond, 
on  perfecting  bail  above,  the  attachment  or  bul-bond 
shall  stand  as  a  security,  if  the  plaintiff  shall  have  de- 
clared de  bene  esse,  and  shall  have  been  prevented  for 
want  of  special  bail  being  perfected  in  due  time  from 
entering  his  cause  for  trial,  in  a  town  cause  in  the  term 
next  after  that  in  which  the  writ  is  returnable,  and  in  a 
country  cause  at  the  ensuing  assizes. 

VI. 

And  it  is  further  ordered.  That  the  expense  of 
a  witness  called  only  to  prove  the  copy  of  any  judgment, 
writ,  or  other  public  document,  shall  not  be  allowed  in 
costs,  unless  the  party  calling  him  shall,  within  a  rea-^ 
sonable  time  before  the  trial,  have  required  the  adverse 
party,  by  notice  in  writing,  and  production  of  such 
copj,  to  admit  such  copy,  and  unless  such  adverse  party 
shall  have  refused  or  neglected  to  make  such  admission* 

VII. 

And  it  is  further  ordered.  That  the  expense  of 
a  witness  called  only  to  prove  the  hand  writing  to,  or 
the  execution  of,  any  written  instrument  stated  upon 
the  pleadings,  shall  not  be  allowed,  unless  the  adverse 
party  shall,  upon  summons  before  a  Judge,  a  reasons- 
able  time  before  the  trial^  (such  summons  stating  therein 
the  name,  description,  and  place  of  abode  pf  the  in- 
tended witness,)  have  neglected  or  refused  to  admit 
such  handwriting  or  execution,  or  unless  the  .Judge, 
jupon  attendance  before  him,  shall  indorse  upon  such 

summons. 
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summons,   that  be  does  not  think  it  reasonable    to        1832. 
require  such  admission. 

VIIL 

And  it  is  further  ordered,  That  in  all  cases  in 
which  any  particular  number  of  days,  not  expressed  to 
be  dear  days,  is  prescribed  by  the  rules  or  practice  of 
the  Courts,  the  same  shall  be  reckoned  exclusively  of 
the  first  day  and  inclusively  of  the  last  day,  unless  the 
last  day  shall  happen  to  fall  on  a  Sunday^  Christmas^dajfj 
Good  Fridcq/^  or  a  day  appointed  for  a  public  fast  or 
thanksgiving,  in  which  case  the  time  shall  be  reckoned 
exclusively  of  that  day  also. 

And  it  is  furthxr  ordered,  that  the  above  Rules 
shall  take  effect  on  the  first  day  of  next  Easter  term. 

Tenterden.  J.  Vaughan. 

N.  C.  TiNDAL.        J.  Parke. 
Lyndhurst.  W.  Bolland. 

J.  BaYLEY.  J.  B.  BoSANgUET. 

J.  A.  Park.  W.  E.  Taunton. 

W.  Garrow.  E.  H.  Alderson. 

J.  Littledale.  J.  Patteson. 
S.  Gaselee. 


end   of  HILARY  TERM. 
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CASES 


ARGUED  AND  DETERMINED 


nr  *HB 


Court  of  KING'S  BENCH, 


IM 


Easter  Term, 

In  die  Second  Year  of  die  Reign  of  Wiluam  IV.  (a) 


REGULA  GENERALIS. 

It  is  ordered,  That  die  days  between  Thwrsdcy  next 
before,  and  the  Wednesday  next  after  Easier  day,  shall 
not  be  reckoned  or  included  in  any  rules  or  notices,  or 
other  proceedings,  except  notices  of  trials  and  notices  of 
inquiry,  in  any  of  the  Courts  of  Law  at  Westminster. 

Signed  by  all  the  Judges. 

MEMORANDA. 

In  the  course  of  the  vacation,  John  Gumey,  Esquire^ 
one  of  hb  Majestjr's  Counsel,  and  John  Taylor  Coleridge^ 
Esquire,  were  called  to  the  degree  of  the  coif,  and  gave 
rings  with  the  following  motto :  Justo  secemere  iniquum, 

J,  Gtumeyy  Esquire,  was  afterwards  appointed  one  of 
the  Barons  of  His  Majesty's  Court  of  Exchequer,  in  the 
room  of  Mr.  Baron  GarraaOf  who  resigned ;  and  received 
die  honour  of  knighthood. 

(a)  TdwUon  Jt  iMuall/  Mt  in  the  Bail  Cowt  tbb  tcnn. 
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Strutt  against  Robinson.  2w«%, 

^  jfprU  nth, 


T^ECLARATION  upon  an  agreement,  whereby  the  Bj  an 

plainti£F demised  land  to  the  defendant  for  fourteen  tbeUodwMto 
years,  at  a  certain  yearly  rent,  to  be  farmed  accord-  acooi^s  to 
ing  to  a  lease  granted  to  IV.  Hart  and  Margaret  Carter^  Sn'SniT  ^"* 


dated  the  9th  of  March  1811.     The  breaches  were,  for  SiP"*^^  • 

The  expired 

not  iarming  according  to  the  covenants  in  that  lease,  lease  being  pro- 

dnced  in  an 

At  the  trial  before  Lord  Lyndhurst  C.  B.,  at  the  Spring  action  bnmght 

••         •  /•  -n  ^     t  o  ^'^^  ''ot  fiurminff 

assizes  for  the  counQr  of  Essex  18S2,  the  agreement  of  the  land  accor£ 
demise  was  proved.    The  lease  therein  referred  to,  J^J^uuT 
which  had  been  impressed  with  a  lease  stamp  and  was  nouTw^e- 
had  expired,  was  then  produced  to  shew  the  mode  in  ^^^^  catalogue^ 
which  the  land  was  to  be  farmed.    It  was  objected  that  containing  the 

*  conditions  or 

It  was  inadmissible^  not  having  a  stamp  of  25^.,  as  re-  regulations  for 

the  manage- 

quired  by  the  statute  .55  G.  3.  c.  184.  Sched.  part  I.,  for  ment  of  a  fam 
a  schedule,  inventory,  or  catalogue  referred  to  in,  and  c.  184.  Sched. 
given  in  evidence  as  part  of,  a  lease.    Lord  Lyttdhurst  j^J^JJ^aid 
over-ruled  the  objection,  and  a  verdict  having  been  JJJJi^^'^ 
fcund  for  the  plaintiff. 


Adclphus  now  moved  for  a  new  trial.  The  instru- 
ment had  done  its  duty  as  a  lease,  and  was  tendered  in 
evidence  to  shew  the  mode  in  which  the  land  was  to  be 
fanned;  it  was  a  schedule^  inventory,  or  catalogue  con- 
tuning  the  terms  of  a  lease,  and  the  conditions  and  regu« 
lations  for  the  cultivation  and  management  of  a  &rm 
leased  thereby.  And  being  distinct  from,  and  referred 
^  in  the  agreement  of  demise,  it  required  a  stamp. 
ofS5», 

Lord 
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Snxm 
agahiU 


Lord  Tentebden  C.  J.  To  make  it  liable  to  that 
stamp  it  mast  &11  within  one  of  the  three  descriptionii 
of  a  schednle,  an  inventory,  or  a  catalogue.  I  think  it 
does  not  come  within  any  of  them. 


LrrxLEDALE  J.  The  old  lease  is  certainly  not  an  !i»- 
ventory  or  catalogue*  The  only  question  is,  whether  it 
can  be  considered  a  schedule  containing  the  conditions 
and  regulations  for  the  cultivation  and  management  of 
the  &rm  ?    I  think  it  is  not  a  schedule. 


Parke  and  Pattesok  Js.  concurred. 


Rule  refused. 


Tuaday, 
JprU  nHu 


In  corenaiit  hj 
Immv  againtt 
Ibmm,  on  an 
indenture  of 
demiie,  it  it  no 
Tarianoe  if  the 
plaintiff  in  his 
dedaniion 
makct  prolert 
orUie<«jnd 
indeniwre^*' 
and  at  the  trial 
prodttoes  the 
counterpart 
czecutid  hj  the 


Pearse  against  Morrice. 

• 

/^  OVEN  ANT.  The  breach  alleged  was  nonpayment 
of  rent  of  a  toll-house  and  tolls  demised  to  the 
defendant  by  indenture,  of  which  profert  was  made  as 
follows :  '^  which  said  indenture^  sealed  with  the  seal  of 
the  said  defendant,  the  said  plaintiff  now  brmgshere 
into  court."  Plea,  non  est  factum.  At  the  trial  before 
Vavghan  B.,  at  the  last  Spring  assizes  for  Bedford^  the 
deed  was  produced,  bearing  a  dOf •  stamf^  and  a  question 
arose  whether  the  stamp  were  sufficient  for  such  a  lease ; 
but  it  was  answered  that,  however  this  might  be^  tbe|iQ|> 
strument  produced  was  only  a  counterpart,  and,  th^fore^ 
by  55  G.  S.  c.  184.  Sched.  part  I.,  chargeable  onjy  with 
a  stamp  of  1/.  lOs.  It  was  then  contended  that  the  in- 
strument,  if  a  counterpart,  and,  as  such,  distinguiikabl* 

^rt>m 
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■ 

from  an  original  deed,  was  improperly  described  in  the        18S2. 
proStn  as  the  indenture  itself.    A  verdict  was  taken  for 
the  plaintiff,  and  leave  given  to  move  to  enter  a  nonsuit. 


£s%  now  moved  accordingly,  and  restated  the  ob- 
jections taken  at  the  trial.  Where  profert  is  made  of  a 
deed,  and  the  issue  is,  whether  or  not  it  be  the  deed  of 
the  defendant,  it  is  indispensably  necessary  that  the 
deed  proffered  should  be  the  same  instrument  which  is 
produced  to  the  Court,  Smith  v.  Woodward  {a).  The 
instmment  here  produced  was  not  the  ori^nal  indenture^ 
^  and  did  not  even  furnish  proof  that  such  an  original  had 
ever  existed. 

Per  Curiam  {b).  The  plaintiff,  as  lessor,  must  be 
understood  to  make  profert  of  the  part  of  the  indenture 
executed  by  the  lessee :  as  in  an  action  against  the  lessor, 
it  would  not  be  expected  that  the  lessee's  part  should  be 
produced.  The  terms  of  this  declaration  were  suffi- 
ciently answered  by  the  production  of  the  counterpart 

Role  refused  (c). 

(a)  4£iijf»585. 

(S)  Lord  Tenierden  C.  X»  Uuledaky  Parke ,  and  Taiteaon  Js. 

(c)  Sw  ZatflBtoii,  1.  370. 


FlABftB 
MoftMCS- 


Pierce  against  Street.  3Wf<fay. 

^  April  I7tb. 

DECLARATION  for  maliciously  and  without  pro-  In  an  action 
.    -       for  a  maltcxoas 

bable  cause  suing  out  a  writ  indorsed  for  bail  for  arrest,  proof 
661,  and  causing  the  plaintiff  (Pierce)  to  be  arrested  .tion  was  filed 

or  delivered 
iridMi  •  jiar  after  the  return  of  the  writ,  is  sufficient  to  shew  a  ^etenninatioa  of 


ViMU  III.  D  d  for 


eass  (      CAEIfi  MN  EASTER  TERM 


./» 


a' 


1 

1 


t 


^l^ 


oj 


'"J."   .  « 


foT'tfaalt'tunUi.  The*^^QfiliMratioPy  after  soltiQg  oiit,aJbe 
imt  tml  ibQianreat,  fAucI  that  iS^^^/  had  not  any  ressoo- 
.^leor {wobable ^c^nee  of  Botion  against  the pkuntiffito 
the  amount  of  66L9  averred  that  no  proceedings  were 
thereupon  had  in  the  said  suit,  and  that  the  defendant 
s{Str3ai)\didi  not  declare  against  the  plaintiff  {PkrQc\  nor 
prosecute  his  said  .writ  against  him  with  effect^  but 
voluntarily  permitted  the  said  suit  to  be  discontinued 
for  want  of  prosecution  thereof,  whereupon  and  wbefeby, 
and  according  to  the  practice  of  the  Court,  the  suit  be- 
name  determined.  Plea,  not  guilty.  At  the  trial  before 
Lord  Ljfndhurst  C.  B.,  at  the  Spring  assizes  for  the 
county  of  Sussex  1832,  it  appeared  that  the  writ  in  t^e 
oxigiaal  action  was  sued  out  by  Street  on  the  IBtb  of 
thine  1830,  returnable  in  fifteen  days  of  the  Hofy  Tfi' 
nity.  No  declaration  was  delivered  or  filed,  and  ^ 
present  action  for  malicious  arrest  was  not  commenced 
until  one  year  after  the  return  of  the  writ  It  was  ob- 
jected that  there  was  no  evidence  of  the  determination  of 
the  suit  to  satisfy  the  averment  in  the  declaration.  Lord 
Lyndhurst  thought  there  was,  and  overruled  the  objection, 
but  reserved  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit*    A  verdict  having  been  found  for  the  p^intiff, 

Piatt  now  moved  accordingly.  TTiere  was  no/a][i- 
dence  to  shew  that  the  suit  had  been  determined.  It 
was  not  sufficient  for  the  plaintiff  to  shew  that  the  stiit 
was  not  continued,  but  some  act  ought  to  be  ddnein 
Court  in  order  to  determine  it  Here  there  wa^  no  jii£^- 
ment  of  non  pros^  or  rule  of  Court  determining  the  siat 

■ 

Lord  T£NT£RD£N  C.  J.  I  think  there  was ,  qufte 
sufflcient  proof  that  the  suit  was  at  an  end  at  tbe'tl^ 

when 


v., 
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~  Whdfl'tbtfi^  actioD  was  commenoed.    Tbe^e  wds  no  '<k- 
^hmttion  filed  for  a  year  after  the  retuvn  of  the  fwrit. 
The  length  of  time  which  had  dapsed,  shew$  that  the 
'  bvAt  waa  abandoned  altogether* 

LiTTLEDALE  J.     The  suit  was  determiiied  by  ike 
'  plaintiff's  not  declaring  within  a  year. 

Parke  J.    When  the  cause  is  out  of  Court,  it  must 
'  be  considered  as  determined.     Arundell  v.  White  {a)  is 
a  case  very  like  the  present     It  was  an  action  for  mali- 
ciously arresting  the  plaintiff  on  a  plaint  in  the  sheriff's 
'  court  in  London.     The  practice  of  that  court,  upon  the 
'  abandonment  of  a  suit  by  the  plaintiff,  being  to  make 
-  an  entry  in  the  minute  book,  proof  of  such  entry  was 
held' sufficient  to  shew  that  the  suit  was  at  an  end. 

Pattcson  J.  concurred. 

Rule  refused. 

.  (a)  lAEiUt,^X6. 


Whippy  and  Another  against  Hillary.         ^^TisthJ 

„   A  SSUMPSIT  for  goods  sold  and  delivered.     Pleas,  ■">«  "tatute  of 

-lX  ■  limitations  it 

j'         the  general  issue  and  statute  of  limitations*  upon  not  barred  by  • 
,  which  issu^  was  joined.     At  the  trial  before  Littledale  J.,  the  defendant 
,,at  the  si^ti^gs  for  Middlesex  after  last  Hilary  term,  the  family ammge- 
P^J/A^^^^  ^^  whether  or  not  the  following  letter,  S^n^tnaVing  to 

enable  him  to 

lafatluttl^  .fba  ddjt  s  (feiat  Aiods  have  been  appointed  for  that  pnrpofie,  of  which  J.  it 

trustee ;  and  that  the  defendant  has  handed  the  plaintiff's  account  to  ^. ;  that  some  time 

must  elapse  before  payment,  but  that  the  defendant  is  authorised  by  A*  to  refer  the 

plaintiff  to  him  for  any  further  information.*' 

'''      For;  by  the  statute  d  (?.  4.  c.  14.  <.  1.  the  acknowledgment  in  writing  to  bar  the  statute 

,jWS^  1m  vgnfd  by  the  party  chargeable  thmttffi  and  such  letter  does  not  chaige  the 

* 

^'  '•  •  D  d  2  written 


m 
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itgidnit 
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written  by  the  defendant  to  the  plaintiffs,  was  sufficient 
jto  take  the  case  out  of  the  statute. 

'^  I  have  bitheito  deferred  writing  to  you  regarding 
your  demand  upon  roe,  in  consequence  of  some  Amily 
arrangements  through  which  I  should  be  enabled  to  dis- 
charge your  account,  and  which  were  in  progress,  not 
having  been  completed.  I  have  now  the  satisCiction  to 
inform  you,  that  an  appointment  of  sufficient  funds  has 
been  made  for  this  purpose,  of  which  i7.  Y.,  Esq.,  Essex 
Street^  Strand,  is  one  of  the  trustees,  to  whom  I  have 
given  in  a  statement  of  your  account,  amounting  to 
982.  Ss.  It  will,  however,  be  unavoidable  that  some 
time  must  elapse  before  the  trustees  can  be  in  cash  to 
make  these  payments,  but  I  have  Mr.  Y.'s  authority  to 
refer  you  to  him  for  any  further  information  you  may 
deem  requisite  on  this  subject." 

The  learned  Judge  directed  a  nonsuit,  giving  leave  to 
move  to  enter  a  verdict  for  the  plaintiffs. 


Campbell  now  moved  accordingly.  This  letter  takes 
the  case  out  of  the  statute.  A  direct  promise  to  pay  is 
not  requisite,  and  the  letter  contains  a  plain,  unqualified 
admission  of  the  debt  and  its  amount,  upon  which  the 
law  will  raise  a  promise.  This  would  have  been  the 
construction  of  a  verbal  acknowledgment  in  the  same 
terms  before  the  act  9  6. 4*.  r.  14*.,  Tanner  v.  Smart  {a) ; 
and  that  statute  makes  no  difference  in  the  interpretation, 
Haydon  v.  Williams  (&),  but  only  requires  that  the  ac- 
knowledgment shall  have  been  reduced  to  writing.  The 
defendant  here  says,  that  the  debt  is  to  be  liquidated 
out  of  certain  funds  in  the  hands  of  trustees ;  but  there 


{aS  {GB.^c.eos. 


(6)  7  Bins,  l^* 


IS 
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is  no  authority  for  saying,  that  the  mere  indication  of  a  1832. 
particular  manner  in  which  the  debt  is  to  be  discharged  ^-  rft 
will  rebut  the  implied  promise  raised  by  an  unconditional      U^^^] 

HlLLART. 

acknowledgment 

Lord  Tenterden  C.  J.  The  words  of  the  act  are, 
'*  unless  such  acknowledgment  or  promise  shall  be  made 
or  contained  by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby^  The  defendant  himself  must 
be  chargeable  by  the  instrument  relied  upon  to  bar  the 
statute.  That  was  not  so  here.  I  think,  therefore^ 
the  rule  ought  not  to  be  granted. 

LiTTLEDALE  J.  coucur/ed. 

Parke  J.  The  endeavour  here  is  to  raise  a  promise 
on  the  letter  produced,  contrary  to  what  the  instrument 
itself  implies.  It  is  clear  the  defendant  did  not  mean  to 
render  himself  personally  chargeable;  he  only  refers  to 
others  by  whom  the  debt  is  to  be  paid.  There  is  no 
ground  for  the  rule. 

Patteson  J.  concurred. 

Rule  refused. 


Dd  S 
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T*"^????'  I^OE  dem,  Antrobus  against  J£pson  and 

^jnU  18th.  <^ 

Another. 


A  iMM  COD.      X7  JECTMENT  under  the  statute  1 1  G.  4.  and  1  W.  4. 

taised  •  cove- 


EJE( 


nant,  aooong  ^^  ^q^  g^  35     upon  a  proviso  for  re-entrv.     At  the 

ochen,  that  the        ^  »      r  r  ,/       ^ 

tenant  should     trial  before  Bosanquet  J.,  at  the  last  Spring  assizes  at 

not  carry  aoj       ^^  » 

hay.&c.  off  the  Chester^  it  appeared  that  the  defondants  were  tenants  to 

preiniscSy  under 

a  penalty  of  5^  the  lessor  of  the  plaintiff  under  a  lease  for  eleven  years 
dause'foliowed  &^  A  rent  reserved.  The  lease  contained  the  usual  cove- 
neratcdTaU  the  "^"^9  ^^d  amongst  Others  a  covenant  to  use,  consume, 
*r*"t^  and  spend  upon  the  premises  all  the  hay,  dung,  &c  under 
*v?I?'  h***  ^"^  *  P^'^^'ty  of  5/.  for  every  ton  carried  off;  and  also  a  clause 
ppon  breach  of  for  re-entry,  which  enumerated  every  covenant  in  the 

any  of  the  co-       ^ 

mtiaiut  the  lease  except  the  covenant  to  consume  the  hay,  &c.  on  the 
re-enter :  premises,  and  then  provided  that  for  the  breach  of  any  of 

penalty  of  5/.*    the  coveiiauts  in  the  lease  the  lessor  might  re-enter.  On 

^^dauwTf*"*  *^  5^^  of  ^^^^^  1S^*^»  ^^^  defendants  sold  hay  off  the 
re-entry  from  premises,  whereupon  the  plaintiff  insisted  upon  the  for- 
tbe  above  feiture,  and,  on  the  12th  of  the  same*  month,  served  a 

covenant,  the 

words  of  the      declaration  in  ejectment,  the  demise  being  laid  on  the 

proviso  being 

large  enough  to  9th  of  March,     There  was  no  proof  that  six  clear  day^ 

In  ejectment  uoticc  of  trial  had  been  given  to  the  defendants.    It  was 

tute*ii  G.*4.  objected  that  the  plaintiff  could  not  recover,  first,  be- 

*°TO  fse*  it  ^"^®  ^^  \e?c&Q  gave  the  lessor  no  power  to  re-enter  fcir 

is  no  ground  ^  breach  of  the  covenant  to  consume  the  hay  upon  the 

for  setung  aside  "^      ^ 

a  verdict  for       premises ;  and,  secondly,  because  it  was  necessary  to 

the  plaintiff,- 

that  he  did  not   shew  that  notice  of  trial  had  been  given,  that  proof 

give  six  clear       ,    .         ,         ,  «.  .  .  «      , 

days' notice  of  being  by  the  statute  a  condition  precedent  to  ttie  leSt 
by Uiat section;  sor's  right  to  recovcr.  The  learned  Judge  inclined 
Sltiogap^^  against  the  defendants  upon  both  points,  but  gave  thefil 

and  made  his  j^^^ 

defence. 
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leave  to  move  to  enter  a  nonsuit,  and  the  lessor  of  the       1832. 
plaintiff  had  a  verdict  .  ,  _,_ 

Dox  dem. 
AwnoM9M 

OSOtfUt 

Ji  Jsrvis  now  moved  accordingly.    The  proviso  ibr  J^m»^  'v,  u 

re-entry  was  not  meant  to  apply  to  the  covenant  for  '  '     "'^^^ 
consuming  the  hay  on  the  premises.     That  covenant 

expressly  provides  another  remedy  in  ease  of  breacbi^  .  r  n  o^roi  a 

namely,  the  penalty  of  5L     It  cannot  be  contended  that  ^  u  •.  ^tnan 

tlie  landlord  might  turn  the  tenant  out  of  possession, ,  '     "]] '. ']'||^^ 

and  afterwards  recover  the  5/.;  and  it  is  not  shewn,  .n.)v.a 

here  that  the  penalty  was  demanded  and  refused.    The  *  ■  ''^*i 

act  requires  {s,  S6.)  that  at  least  six  clear  days'  notice  of  «  -  •   ."<>i  loq 


trial  shall  be  given  to  the  defendant  before  the  commis-  ,  i.idir 

sion  day  of  the  assizes.  No  proof  of  such  notice  was 
given  at  the  trial  [Lord  Tenterden  C.  J.  The  defend- 
ants appeared.]  That  does  not  dispense  with  the. 
proof  of  notice.  In  proceeding  for  the  recovery  of 
mesne  profits  under  1  G«  4.  c.  87*  s.  2.,  where  the  de- 
fendant in  ejectment,  after  notice  of  trial,  does  not  ^i 
appear,  it  has  always  been  considered  necessary  to 
prove  the  notice.  The  mere  appearance  of  a  defendant 
to  prevent  being  turned  out  is  no  admission  of  a  notice 
of  trial.  So  in  actions  against  justices  of  peace,  and 
excise  and  custom-house  officers,  the  notice  of  action 
D^ust  be  proved,  though  th^  defendant  appears,  for  that 
appearance  does  not  shew  the  proceedings  to  have  been  ^  't 
regular  on  the  other  side. 


'     ■•  J-  ImT 

1<*  ,' '       "\  Xl  ,%['J 

-.'»    •    .  \'.   OVl» 

•>•"''     ■    /vt 

.  .,  •« 

'.>■ 
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I/)rd  Tbnterdsn  C.  J.  The  fair  meaning  of  the 
covenant,  not  to  remove  any  hay  under  a  penalty  of  BL 
per  ton,  and  of  the  subsequent  proviso,  is,  that  if  the 
hay  be  so  removed  without  payment  of  that  sum,  the 
i^bt  of  re-entry  shall  accrue.    The  proviso  extends  to 

D  d  4  all 


•     'A 
•       I 


Wd" 
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r  • 


IMftl 

JxrsoK. 


Igr'tlia'dQifaidmiti^  iby  remoting  the  hfiy  irilbout  pnyv 
metit  o£.tIi&rt5/.  As  to  tJbe  six  days'  ootiire,  I<lojiot 
ihibk.iUe  a«t/ makes  it  a  neooasary  ooB^tion  of  the 
pbiimiifF'a  pecoveringt  though  if  proper  notice  were  nof 
gbrcni  and  <bef  plaintiff  proceeded  against  the  defendant 
he  fitot  app^ring»  that  would  be  a  gronnd  for  movli^ 
io  set  aside  the  verdict  The  proof  of  noUoe  in  aotieas 
against  justices,  and  excise  and  custom-house  officer%is 
xequired  by  statute,  and  there  no  evidence  can  be  given 
of  any  cause  of  action  not  contained  in  the  notiae.  I 
am  of  opinion  that  there  ought  to  be  no  rule. 


LiTTLEDALE,  Parke,  and  Pattesok  Js,  concurred. 


Wedneidfiy, 
Jprii  18Cb. 


Roberts  against  Havelock. 


Wd  wJuT"*  A  ?^^^^^*^^'^  ^^^  ^^'"^  ®"^  materials,  &c  Plea, 
goods,  being  the  general  issue.     At  the  trial  before  Bollaitd  B., 

dmmaged  at  sea, 

put  into  a  har-  at  the  last  Spring  assizes  for  Pembrokeshire^  it  appeared 

bour  to  recetve 

somerepain  that,  in  November  1850,  a  ship,  of  which  the  defendant 
become  neces-  ^^  Owner,  and  which  was  chartered  with  a  cargo  of 
*^  ***^    *  of  ^^^^  ^°°^  Cardiff  \jo  Alexandria^  went  into  Milford  Havet; 

in  a  damaged  state,  and  the  plaintiff  was  employed, 
and  undertook,  to  put  her  into  thorough  repair.  Before 
this  was  completed,  a  dispute  arose  between  the  parties; 

■ 

the  plaintiff  was  called  upon  to  put  the  vessel  into  a  fit 

state  to  continue  her  voyage,  but  refused  to  do  so  till 

qidred  payment  ^^  was  paid  for  the  work  already  done,  iand  for  which 

for  the  work         ' 

already  done,  without  which  he  refused  to  proceed ;  and  the  vesael  remained  in  an  unfit 

ctate  for  sailing : 

Held,  that  the  shipwright  might  maintain  an  action  for  Uie  work  already  done^  thoiwh 
the  repair  was  incomplete^  and  the  vessel  thereby  kept  from  continuing  her  foyage,  ai  w 
time  when  the  actl(K)  vma  brought 

thb 


conunuanoe 
her  voyage, 
and  a  ship- 
wright was 
engaged,  and 
undertook,  to 
put  her  into 
thorough  re* 
pair.     Before 
this  was  com- 
pleted he  re- 


HivmocK* 
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tbis^fledon  wns  brought;  the  defendnit,  objecting  to  the  ]8SS^ 
chprgei^y  would  not  pay  the  sam  demanded;  and  the 
vMiel  Wass  consequently,  detained  in  an  unfit  state  for 
satflng  tiH  the  commencement  of  this  aotioiu  For  the 
defendant  it  was  objected,  that  the  action  did  not  lie^ 
inaamuoh  as  the  plaintiff  had  not  completed  his  contract^ 
and  as  long  as  that  was  the  case^  the  work  already  done 
was  unavailable  to  the  purpose  for  which  it  had  been 
required.  The  learned  Judge  directed  a  verdict  for  the 
plaintifi^  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Chilton   now  moved  accordingly.     The  plaintiff's 
undertaking  was  to  put  the  vessel  into  thorough  repair, 
and  this  was,  as  the  whole  transacticm  shews,  with  re- 
ference to  a  particular  purpose,  the  continuation  of  the 
voyage*     Till  the  vessel  was  repaired  sufficiently  fer  that 
purpose^  the  plaintiff  had  no  right  to  call  for  payment 
His  contract  was  entire,  and  he  cannot  recover  for  a 
part  performance  of  it,   Sinclair  v.  Bowles  {a).     The 
work  must  be  fully  performed  before  an  action  of  as- 
sumpsit  can    be   brought    in    respect    of  it,  2  Wim, 
Saunders,  350.  n.  (2.).     The  same  may  be  inferred  from 
MucklooD  V.  Mangles  {b).    There  is,  indeed,  an  exception 
to  this,  where  the  defendant  has  derived  some  benefit 
from  tb.e  work  so  far  as  it  has  been  completed;  but 
where  the  service  has  been  abortive  and  no  benefit  re- 
ceived, the  action  does  not  lie,  Famsworth  v.  Garrard  (c). 
Here,  the  vessel  has  not  yet  been  delivered  to  the  de- 
fendant, and  her  voyage  has  been   lost:   the  object, 
therefore,  for  which  the  repairs  were  to  be  made,  has 
been  defeated. 

(p)  9  fi*  ^  C*  92.  (6)  1  Taunt,  318.  (c)  1  Camp.  38. 

Lord 


40e^ 
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ROBBKTS 

Hajmiock, 


Lord  Tenterden  C.  J.  I  have  no  doubt  that  the 
plaintiff  in  this  case  was  entitled  to  recover.  In  Sindair 
V.  Bowles  {a)f  the  contract  was  to  do  a  specific  work 
for  ^a  specific  sum*  There  is  nothing  in  the  present 
case  amounting  to  a  contract  to  do  the  whole  repairs 
and  make  no  demand  till  they  are  completed.  The 
plaintiff  was  entitled  to  say,  that  he  would  proceed  na, 
further  with  the  repairs  till  he  was  paid  what  was' 
already  due. 


Pi 


LiTTLEDALE  J.  The  plaintiff  undertook  this  work 
in  the  same  way  as  shipwrights  ordinarily  do.  It  does 
not  follow  from  any  thjng  that  passed,  that  he  might 
not  stop  from  time  to  time  in  the  course  of  the  work, 
and  refuse  to  proceed  till  he  was  supplied  with  money. 

Parke  J.  If  there  had  been  any  specific  contract  on 
the  part  of  the  plaintiff  for  completing  the  work,  the 
argument  for  the  defendant  might  have  bad  much 
weight  But  this  was  only  a  general  employment  of 
the  plaintiff  by  the  defendant,  in  the  same  way  as  all 
shipwrights  are  employed.  I  think,  therefore^  there 
can  be  no  rule. 


I      • 


Fatteson  J.  concurred. 


Rule  refused. 


(a)  9B.^a  92. 
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-'  .'  I'  ■  •  ^1      'I   ;  'i      

Smith  against  Comp^on  and  Others,  Executors  Wednesday, 

or   SOUTHWELt. 


JUDGMENT  having  been  given  for  the  plaintiff  on  The  defendant 
^  conreyed  pre- 

demurrer  in  this  action,  (on  covenant  for  gopd  title  to  miws  to  the 

plaintiff'y  and 

convey,  see  p.  189  ante),  a  writ  of  enquiry  was  executed,  corenanted  for 
and  the  jury  gave  damages  to  the  plaintiff,  including  An  action  of 
the  sum  of  550/.  which  he  had  been  obliged  to  pay  by  iSkerwarda^** 
way  of  compromise  to  the  party  claiming  under  a  superior  SrdWn^b!r 
title;  and  also  including  the  plaintiff's  costs,  as  between  M**'^^.Jl^^°*| 
attorney  and  dient,  of  the  action  of  formedon  brou£;ht  **»®  plaintiff 

°       compromiied  it 

against  him  by  that  party.  for  Bsai.  *. 

Held  that 
the  plaintiff,  in 
an  action  for 

Humfrey  now  moved  for  a  rule  to  shew  cause  why  the  breach  of 
there  should  not  be  a  new  writ  of  enquiry,  or  why  the  ^Iw^^lTncoTer 
damages  should   not  be  reduced.     First,  the  plaintiff  io*pi^d°Mid*Ss 
was  not  entitled  to  recover  the  money  which  he  P^^d  j^JJJJ^^^^ 
by  way  of  compromise,  having  taken  that  step  without  ^"^^  f"^ 
giving  notice  to  the  defendants.     Secondly,  he  ought  compromised 

...  •«>'»  though  he 

not  to  recover  the  costs  which  he  paid  his  own  attorney'  bad  giren  no 

notice  of  that 

for  defending  the  action,  without  having  given  notice  to  guit  to  the 
the  present  defendants.     And,  thirdly,  the  costs,  at  all  |q  „,  ^^^^^  o^ 
events,  should  not  have  been  reckoned  as  between  at-  J^^^  theonJy 
tomey  and  client.     As  to  the  550/.,  the  present  defend-  J^°/^^ 
ants,  if  they  had   had  notice,  might  have  setded  the  totheindem- 

^  .  nifying  party  is 

action  upon  better  terms.  The  costs  also  might  have  been  to  let  in  proof 

,  on  bis  partp 

less,  if  the  defendants  had  had  an  opportunity  of  bring-  that  the  com- 
promise was 
ing  the  cause  to  an  earlier  conclusion.      In  Gillett  v.  improvidently 

made,  and  it 
lies  on  him  to  establish  that  fact,  which  was  not  done  in  ^he  present  case. 


^^ij^.  Nippon  {a%  l,ord  Tenterden  C.  J.  says,  **  A  man  has  no 
^  i  rfg^t,  merely  becaase  he  has  an  indemnity,  to  defend  an 
i^Hiiai  acttotr,  tad  to  pat  the  person  guaranteeing  to  a  useless 
expense;*^  Knight  y.Hugkes{b)  is  to  a  similar  effect 
fLord  ^Tenterden  jC.  3.  Defending  an  action  without 
nbtioe  to  the  guaranteeing  party  is  very  different  from 
making  a  compromise.  Pari  J.  On  the  strength  of 
the  covenant  in  this  case  the  covenantee  was  justified  in 
acting  as  if  he  had  a  good  title*  If  he  defended  an 
action,  it  was  the  consequence  of  your  covenant.]]  At  all 
events  the  plaintiff  ought  only  to  recover  costs  as  b^ween 
party  and  party. 


Lord  Tenterden  C.  J.    I  am  of  opinion  that  there 

'.  should  be  no  rule.    The  only  effect  of  want  of  notice  in 

such  a  case  as  this,  is  to  let  in  the  party  who  is  called 

, ,  upon  for  an  indemnity  to  shew  that  the  plaintiff  has  w 

'  claim  in  respect  of  the  alleged  loss,  or  not  to  the  amount 

alleged';  that  he  made  an  improvident  bargain ;   and 

that  the  defendant  might  have  obtained  better  terms  if 

'.    the  opportunity  had  been  given  him.     That  was  not 

. .  proved  here,  and  we  cannot  assume  it     As  to  the  costs, 

the  plaintiff*  here  had  a  right  to  claim  an  indemnity,  and 

be  is  not  indemnified  unless  he  receives  the  amount  of 

the  costs  paid  by  him  to  his  own  attorney. 


,v'AJt»v. 

%CyA  .?' 

e-jj'  f^t\\'' 

••'•a    .'  ri(* 

li^l   --ur.' 

*  '.   •*    " 

^■«'*i  '.1  '. 

If  „•   ♦■      '.. 

-i  •  1"*  rf  1  •   . 

^   .,-     . 

11    ".    .  . 

11. 

'Jih\  -     .  -: 

LtTTLEDALE  J.  coticurred. 


•  J 


_  J 

Parkb  J.    I  am  of  the  same  opinion.    The  effect  of 

« 

notice  to  an  indemnifying  party  is  stated  by  BuUer  J.  in 

Duffield  V.  Scott  (c) :  "  The  purpose  of  giving  notice  is 

f 

not 
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not  in  order  to  give  a  ground  of  ,ae^oai  ^ut,  if  a  d^       ^^ 
maod  be  made,  which  the  person  iademt^ifyipg  jis.bowd        ■ 
to  pay,  and  notice  be  given  to  hioit  and  be  refi^  to       iiom4 
defend  the  action,  in  consequence  of  \9hi^  the  per39a      >*  ^'^^'Sr 
to  be  indemnified  is  obliged  to  pi^  the  4eman^  that  as 
equivalent  to  a  judgment,  and  estops  the  other  partjr 
from  saying  that  tlie  defendant  in  the  first  action  wa$ 
not  bound  to  pay  the  money." 

Patteson  J.  concurred. 

Rule  refused. 


Weaver  against  Price  and  Another. 


jipHil9au 


'T^RESFASS  for  distraining  and  impounding  a  heifer.  TVh|mm  lies 
Plea,  the  general  issue.    At  the  trial  before  Bosan*  gigtnitn  €ar 
quet  J^f  at  the  Spring  assizes  for  the  county  of  Flint  Smnftolcvy 
J8S2,  the  following  appeared  to  be  the  facts  of  the  case.  SepwtJ^dlL 
The  plaintifi'  was  the  occupier  of  a.  field  called  Wd  b'J^^^'Jn 
Cushion  Fields  containinir  three  acres  of  land,  in  the  theparWiin 

®  '  which  the  iat« 

county  of  Flint.  The  defendants  were  two  justices  c^  was  made, 
the  peace  for  that  county,  and  they,  on  the  Idth  of 
April  1831,  on  the  application  of  the. churchwardens  and 
overseers  of  the  parish  of  Overton^  granted  a  warrant, 
reciting,  that  by  a  rate  duly  made,  allowed,  and  pub- 
lished, the  plainti£^  an  occupier  of  land  in  the  parish 
of  Overtonf  was  rated  and  assessed  for  and  towards  the 
relief  of  the  poor  of  that  parish  in  the  sum  of  Ss.,  and  it 
appeared  to  the  justices,  upon  the  oath  of  the  overseer^ 
that  that  sum  had  been  demanded  of  the  plaintifi^  and 
he  had  refused  to  pay  the  same,  and  had  not  shewn  any 

sufficient 


VI  trChSBShJst^ASmB^TSSLlAu  v^ 
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make  distress  of  tbe  goods  aiul  cbttt^  oC  ihe  pMntiiK 
&c*  The  money  baviag  been  levied  under  this  war- 
•vaaty^idite  qUeatieDAalifae.  trial  wa^i  whether  fb^  fidd  in 
qilertio».wa&in'ih6  .parlfih  of  Overton^  or  in  thatrof 
'Jbthistotk.  It  was-  oljyccted  that  in  tbe  present  case  ^i^ 
pass  was  not  maifitainaUe  gainst  die  justicef^  bnfctbiit 
tbe  remedy  was  by  appeal  against  tbe  rate.  The  learoild 
Judge  was  of  opinion,  that  the  magistrates  had  no  jurif- 
dicdon  to  order  the  money  to  be  levied  upon  the  plaiii- 
(iff  if  he  bad  no  land  in  the  parish  of  Overton^  and  if 
so,  that  the  action  lay.  A  verdict  having  been  found 
for  the  plaintiff, 

Wightman  now  moved  for  a  new  trial.     The  proper 

;    remedy  was  by  appeal,  and  not  by  the  present  adtion, 

Durrant  v.  Boys  {a).     {Parke  J.   There  the  objection  to 

the  rate  was  one  which  might  be  taken  on  appeal.    The 

plaintiff  was  a  parishioner.     Here  there  was  no  /%te 

.    affecting  the  plaintiff^s  land  in  the  parish  of  ErtnstocL'] 

The  plaintiff  is  rated  as  an  occupier  of  land  in  OogrUkj 

and  the  magistrates,  on  the  application  of  the  oversee^rb, 

[    grant  the  warrant  for  non-payment  of  the  rate-' inade 

upon  him  in  respect  of  his  land  in  Overton.     He  did 

not  appear  before  them  on  the  summons,  to  bbjectnthat 

he  had  no  rateable  property  m  Overton f  &hd 'hoWkl^ 

the  justices  to  know  that  he  had  none?   If  itfe  acASMb 

would  lie  in  this  case,  every  person  who  di^^at^'^the 

rateability  of  his  property  might  try  the  question  iti  ixL 

'  action  against  the  justices.     It  would  b^  liard  tipon 

magistrates,  if  they  were  bound  to  ascertain  at  th^r 

(n)  6  T.  n,  580. 

own 
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•4mraFpiSi4l%h^tli«t  apaitf  irbii  fljppeiifS'>oivthe  fiioe  of     MM. 
olt»ffnXbt6  be  duly  rated^  really  lifts  ithiepcopertjfiir 
he  is  fated  or  not. 


Ldlrd  Tbnterden  C<  J#  There  was  irA^  ja-lJas  .oast, 
'  any  TktB  whereby  the  plaiDtiff  oouhlbe  dalyasested  to 
-^lliereHef  of  the  poor  of  the  parish  of  Ooer/dn;  for,  in  the 
'%46i]ll;,  it  turned  oat  that  be  was  not  an  ooaupier'of  any 
'  land  in  that  parish.  That  being  so,  the  defendants  had 
lio  authority  to  order  any  distress  for  a  rate  to  be  levi^ 
<yf  his  goods.     They  are,  therefore,  liable  in  trespass. 

Rule  refused  (a). 

(a)  See  Sonneil  ▼.  Baghion,  5  T.  A.  182. 


.V  iThe  Mayor,  Aldermen,  and  Burgesses  of     ^JlJ^ 
oi  ..         .  N^WFORT  against  SAUNDEse. 

A  3SUMPSIT  for  tolls  and  stallage.     At  the  trial  ^^^^ 
r  ■'       before  Park  J.,  at  the  Spring. assizes  (or  Winchester  by  Ura  owner  of 

(       ■ '  '  .  a  merketf  for 

I932ri^he  jury  found  a  verdict  for  the  plaintiffs  on  the  gtaliage^and 

'^^        '  ^     ^  .  .  .  that  without 

count,  for  stallage^  with  Is.  damages ;  and  were  ais-  ehewing  any 

1  II  coDtract  in 

cbarg^  of  the  issue  as  to  the  tolls.  ^ct  between 

bun  and  tbe 
,]  I  ooeupieroftbe 

pdjsxid^^  Serjt.  now  moved  for  a  rule  to  enter  a  non-  "t^ 

suij^  op  .tlje  ground,  that  in  the  absence  of  evidence  of 
,^i;y^jCQj^|rapjt  in  fact,  either  express  or  to  be  implied, 

JIfsuropsitwas.  not  maintainable  for  stallage.  In  The 
^J^t^flflilorthamftm^.  Ward  {a)  it  was  said  by  the 

,C,Qur^  "  |hat  trespass  was  the  proper  form  of  action,  and 
.  thfU  neither  debt  nor  assumpsit  would  lie"  (for  stallage); 

"  nor  could  the  owner  of  the  soil  distrain,  because  there 

'''''  (a)  S5»r.  1239.     \WU\\$. 

is 


•It 

»  I 


9^\  t 
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1832.       is  not  any  certain  fixed  sum  or  du^,  or  contract  express 
"""""■       or  implied*'*     Here  the  evidence  shewed  that  there  was 

BRQror,  fte.  of 

NawroitT  no  contract  for  stallage.  Assumpsit  for  use  and  occu- 
pation may  be  maintained,  because  there  is  an  implied 
contract  to  pay  what  the  value  may  be  found  to  be ;  bat 
there  is  no  such  implied  contract  in  the  case  of  stallage. 
And  there  is  no  analogy  between  the  two  case^.  .  In  the 
ordinary  case  of  occupation  of  land  for  agricultural  or 
other  purposes,  the  owner  of  the  land  may  e2|:erd|se  an 
option ;  and  therefore,  where  the  fiict  is  found,  a  con- 
tract may  weU  be  presumed  ;  a  permission  on  the  part  of 
tlie  owner,  and  an  acceptance  of  a  demise  on  that  of 
the  tenant ;  but,  in  the  case  of  stallage,  the  owner  of 
the  market  has  no  option ;  he  must  permit  the  public 
to  resort  to  the  market,  and  cannot  refuse  to  any  one 
the  right  to  occupy  his  land  by  a  stall  for  the  purpose 
of  exposing  his  wares  to  sale,  who  will  pay  him  liie 
accustomed  or  reasonable  stallage ;  the  person,  there- 
forei  enters  lawfully,  though  without  the  owner^s  eon- 
sent  ;  and  by  refusing  to  pay  the  stallage  wlien  doe,  he 
(to  use  the  language  of  the  Court  in  the  case  cited  (a)  ], 
^^  misbehaves  and  becomes  a  trespasser  ab  initio.'' 


Lord  Tenterden  C.  J.  I  do  not  see  any  oigeetion 
to  the  form  of  action*  Tolls  may  be  recovered  in  as- 
sumpsit, and  no  proof  is  given  of  any  tiling  like  a  con- 
tract by  the  party  against  whom  the  claimis  made. 
Evidence  is  ^veii  of  the  right  tp  receive  tliemt  aod'flhat 
is  always  deemed  sufficient  Stallage  is  not  disiingHirii- 
able  from  tolls  in  that  respect.  The  party  entitled  to 
stallage  may  waive  the  tort.  In  the  Mayor  (^  Narthangp^ 
ton  V.  Ward  {a)  the  Court  decided  that  trespass  was  main- 

(a)  9-Sfr.  1939.     T  WUt.  115. 

taioable; 
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tainable;  but  what  was  said  as  to  bringiiig  debt  or 
assumpsit}  was  extra-judicial. 

LiTTLBDALE  X  Assumpsit  lies  for  the  use  and  occu*  Saovmm. 
pation  of  premises  at  the  suit  of  the  owner.  Now  stal- 
lage is  a  satisfaction  to  the  owner  of  the  soil  for  the 
liberty  of  placing  a  stall  upon  it.  If  assumpsit  be  main- 
tainable in  the  one  case,  there  is  no  reason  it  should  not 
in  the  other. 

Parks  and  Pattjeson  Js.  concurred. 

Rulerefttsed* 


The  Kino  against  The  Inhabitants  of        wk 

LiNKINHORNS.  ^^ 

ON  appeal  against  an  order  of  two  justices,  whereby  A  p«ip«r 
duly  appn 

JFUUam  Wattis  and  his  family  were  removed  from  tktd  to  a 
the  paridi  of  Linlnnhome^  in  Cornwall^  to  tlie  parish  of  fn  tMriih  a.. 
Si.  CUer  in  the  same  county,  the  sessions  quashed  the  ^^^^  |^ 
order,  sutgeot  to  the  opinion  of  this  Court  on  the  follow-  ^JJSooonSi 

iniP  case :  —  mpprentlcMhlp, 

^  Um  fanner^ 


The  pauper  was  duly  bound  apprentice  by  the  church-  hw»g  ^■"'f^ 
wardens  and  overseers  of  the  parbh  of  Si*  Cleer^  to  John  ib«  pwiper  wUb 
Cadgeambe  of  that  parish,   farmer;   and  served  him  kk^mnAB.p 
in  Si.  Cleer  under  the  indenture  for  about  six  years,  gwrtd  tfT* 
when  Giidgeombe^  having  failed  in  business,  agreed  to  foraiiie 
place  the  pauper  with  T.  lAMe,  of  the  parish  of  ».  S^;^ 
Pmmoek  in  the  said  county,  farmer.    No  assignment  or  ^  d>Mbf«l 

*' '  ^  from  acmci^ 

ha  leturned  l» 
bit  flnt  nailer  in  parbh  A*  fbe  latter,  having  no  acoonnodalion  for  him,  told  him  to 
go  to  hia  tnotlMr,  who  lived  in  that  parish.  The  pauper  did  so,  and  hit  lint  master,  ft 
»w  days  after,  prooiised  bit  mother  to  remunerate  her  for  taking  cara  of  the  panpv. 
Hw  pauper  eotttinued  to  reside  with  his  mother  in  A.  for  aliout  eight  wedu,  hit  ftnC 
mantr  alto  being  rendeot  there,  hut  did  not  perform  any  actual  tervice  lor  him :  Held|^ 
that tbo pmipar  nridad  la^in  tlia  cbasMlar  of  appnatioe^  and  tbanhy  gilntd  a Mltls- 
itt  tfiac  pafirfit 

▼ot.  Ill  £  e  transfer 


iS '' ^  «'• 
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18S2.       transfer  of  the  indenture  was  made ;  but  the  pauper,  in. 

"TZr*       March  1816,  went  to ^nd  served  Little  in  St,  PinnocJf  with 
Th*  King  ,  ^  ^   ^T 

^yf^^amtt       the  consent  of  Gadgcomhep  for  nine  months.     The  pauper 
li.'a^Ador  >     then  becoming  ill  and  disabled  for  service  went  b^ck  to 
Gadgcojnbe  in  the  parish  of  St.  Cleer^  and  be,  having  no. 
accommodation  for  the  pauper,  told  him  to  go  to  his 
mother  who  lived  in  St.  Cleer,  promising  to  come  and 
agree  with  her  for  his  board  and  maintenance.    The 
pauper  went  to  his   mother  accordingly,   and,  a  few 
days  after,  Gadgcombe  came  and  promised  the  mother 
to  remunerate  her  for  taking  care  of  her  son,  and  took 
the  pauper  to  a  medical  man  for  advice.     The  pauper 
continued   to   reside   with  his  mother  in  St.  Cleer  for 
about  eight  weeks,  Gadgcombe  also,  during  that  time, 
being  resident  in  5/.  Cleer^  but  the  pauper  did  not  per- 
form  any  actual  service  for   Gadgcombe  during   that 
period.     The  sessions  were  of  opinion,  that,  for  want  of 
such  service,  the  last  legal  place  of  settlement  of  the 
pauper  was  in  St.  Pinnock. 

Coleridge  Serjt.  in  support  of  the  order  of  sessions- 
As  the  pauper  went  into  St.  Pinnock  more  than,  forty 
days  before  the  1st  of  October  1816,  when  the  restrictiva 
clauses  of  the  56  G.  3.  c.  139.  took  effect,  a  settlement 
was  gained  there;  and  the  only  questipn  is,  whethei;  a.^ 
new  settlement  was  ffained   in   St.  Cleer  by  the  eight 
weeks'  residence.     It  could  not  be  acquirea  except  b^,^ 
residence  as  an  apprentice.     The  fact  of  service,  actual 
or  constructive,  has  always  been  considered  an  essential,,^ 
t)r  at  least  a  material  ingredient  in  determining  the  cha- 
racter of  the  residence.     Here  the  master  is  found  to 
have  failed  in  business,  and  the  apprentice  was  disabled 
from  workings  service,  therefore,  was  neither  rendered 

not) 
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nor,  in  fact,  contemplated.     In  Hex  v.  Barriby  in  the  J832. 

Marsh  (a),  the  residence  with  a  grandmother  on  account  tTT^ 

of  illness  was  held  not  to  be  referable  to  the  apprentice-  afokat  r 

snip,  though  it  was  with  the  consent  of  the  master,  and  aaii.ai  .^  / 


he  received  the  apprentice  agfun  when  his  health  was 
restored;  and  the  Court  said,  this  was  no  more  than 
residence  in  an  hospttalj  and  there  Rex  v.  Charles  (i) 
was  cited.  In  Rex  v.  Stratford  on  Avon  {c\  the  residence 
of  an  apprentice  was  with  the  mother  in  an  adjoining 
parish  to  ha?e  his  thumb  cured ;  but,  during  the  whole 
time,  the  panper  went  almost  every  day  to  his  master's^ 
end  was  on  some  days  employed  by  his  master  on 
errands,  and  was  always  ready  when  wanted  by  him,  but 
was  unable  to  work  at  his  trade.  The  pauper  was  held 
to  be  still  in  the  service  <^  the  master  as  an  appren- 
tice while  he  lodged  with  his  mother*  The  Court 
decided  this  case  on  the  service  rendered,  and  distin- 
guished it  on  that  ground  from  Rex  v.  Bamby  in  the 
Marsh  {d).  In  Rex  v.  Chelmsford  {e\  the  same  ground 
of  actual  service  was  relied  on,  and  Hclroyd  J.,  in  his 
judgment,  put  that  as  the  principle  of  the  decision  in  the 
case  of  Rex  v.  Strc^ord  on  Avon  (r).  In  Rex  v.  St. 
Mary  Bredin  {g\  a  master  mariner  having  no  immediate 
occasion  for  his  apprentice's  service,  the  vessel  being  in 
dock,  let  him  go  back  to  school  to  learn  navigation ;  a 
residence  for  that  purpose  was  held  not  to  give  a  set- 
tlement. Bayley  J.  there  $aid,  that  service  is  one  of 
the  essential  requisites  to  confer  a  settlement,  and  that 
the  service  must  be  either  actually  or  constructively 
going  on  during  the  absence  of  the  apprentice  from  his 

(o)  7  i?<i«/»881.  (6)  Buir,  B*  C.  706. 

(c)  11  JS^,  176.  (d)  7  Ea»tiZ%\. 

(<?)  3  if.  4*  ^.  41 1.  te)  3  J?,  j-y.  383. 

£  e  2  master. 


Lmuiiii^asn 
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•at* of    *[W^>Mls^^iMlHd(;  yA'OtemAeiiiaBtorpmdiSs^-mtMy 

-^ Wiled' Upon  by  tiir  ollher  tide,  bob  that  wu  dtakled 
t-^b^r#'  the  <&3W  of  fiar  v.  ft.  Mftr^  Brtrdm  (f),  MtM 
'■•V.'&vllm(M),  and  Aw  v.  CiWnj/bR2(rfX  •ni  'nrj. 
i^ldiWb'iAi  ^  ground  that  the  resid«noe  waBuodBV  n 
Y''ft)tttlttiMDC«^  of  the  cMtract;  but  that  u  not  the  Wie 
^^pUitei^e^'  for   the  contract  may  coDtinm  iridi-'all.-JtB 
^'ri^btStfMd  Rtalions,  yet  the  waot  of  service 'loajt  give 
"^  'iHigfegidflaoftandi  a  character  aa  to- prevent  ftscdnfawriDg 
^''-ia'^Wtlawfeltt.  '       \    V 

£1^1  or    ,  ..:  .      ;  .      i     ...    ...  ,.,T! 

1"''  £>«nfer' cOntrlL  RmUenre  So*-  foiiy-.d^.-l^ran 
^  ''sppt^tioe  win  f^ve  A  detdement,  though  SDibenrieftbe 
'""petfarmM'aiHl'  )flnefsPb«  iho'-ocdasiou  'fl£;thc'niidmce 
'  ib  die'''t)^^iihtt4ip*rtshi:  JkttK'aiaT^^ff^U'TbgtB  it 
'  ''fras  contienddd,'itliiM''iunual<  fliMivfsAwairjieansti^ibuk 
"*  it«'€Mrrt  i^id  'iha^  Itiib^nrfiir^nceljefi'BabnhMnice 
''''>wtts>iibt''lh0lh«g<l)BtBlbrialt''If'lis(;llhe/renH[ericej\tbs 
■'^  inhabit JAMy^ef  aiii«^p>aiidcqqa  ai^'tbleEfaiqibifT^dlys, 
c'''tftbt  ^ds  tl)e'>  setltettekin  JlottiuJaH  »  ft^Bobely  in 
("itohi^  «nd'hi(s  A^*er>tl«e'ii>oaen«ukdio'>lBi&ji<ta.  find- 
"^f^j(fr),  Ha' 'apfbt^iod  tana  bargai BMhtcrp dybarfiiad 
lu  j^^t  AErty^wb^bteyin/  theoiiiBitbi^a  paridait^ing 
^"'|ily«dr^eeilw«m'^itb'M'n«8fe»((p  aiJao)<agediaIc{4drfo)i> 

.,,.  .,  ,      (a),«B.t^,8V  .  V  ,.     -   (W  6.if.*(ff.p5^-    .  , 
(c)  SA-t-f'SSS.  (dJSB.{^.«lK 

*'■  ''  (e)  BttrT^S.C.10e.     ■    ^ 
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where  tbe  master  aBscondeUj  ana  never  returned  during        189%^ 
o^llN^iililiiwrice>i9ffth(f  ri>idriM  kfOi  th|  ap{m0l«ce    .^|]p][^ 

9d;^tih-fiediJb«!tbe/:blBQ'ge>ftorjdiftIinii^^  *<Kf.^ 

^iiri^ad^tD' tbt^>pmit«li(lq6^  «Ite*ei«gif«oj*JUh*%iftc^l^ 

j'^wodateiftin.  in  hermmtlioybe^jbat  ^Kav^wHinMiiMldrtlptfre 

ocbi^ber  cbqpeiiBe,  <  in  tbd*-  expeotatkuair  -Qf'ih^rj'JiuAti^'s 

^iMlWntit  was  held,  thai  aodk.  raflUente^.m  ;jthl^jP§9n- 

^  Houae^  was  virtually  a  resideoca  iti^  tW  .^a^tlr'^'rkMKy 

Xniiidte>4i  aontmuanoe  of  the  contcact»  ^nd  ih^K/il^eMle- 

r«  nint^was^cquiicd  by  iu  In  i2er4r  v.  S$^  M^ryrSrii!Hk(fi)9 

'jimhAJSesih  BroHon  (&),  the  residence  waa  ooliWjMKcJVay 

^iixkaieclBd  with  the  apfNrentioeship.    In  ib^  Qyr^.f^jtJ^ese 

o/f^fl^.thft  ai^rentice   was  atscbool)  and  Ms^bf^tbh^e 

V4<«BRsiKLla be  under  the  control  of  tb^  Bo«Mer,i.  ^li^iffeg 

V*  lUeston  (c),  an  apprentice  lived  and  wqi*)ii|f4{!!ll^^is 

master  in  the  parish  of  Ilkeston,  went  home  to  his 

nnfii|liei^*  in  the  parfeh  of  Baifbrd  every  Saiw4fi(^  and 

04Jdeiyei4iicn  ftju  Saim^  tnA  Sfmim/  Wf^U^  (wiM^  his 

oj(minl«r'»  Jtatce)^'aBd)fetiiirtied(torwp]d&  ^ifhvl'^Rn^.m^'* 

li  mgiU'Th^^fipfirBlKtSce  faitting^VtftlinmdiiQ^  ^wpfll^e^aa 

ludi«fiildeK>ftL9iB»i/((a^.lcftt  hiajfDSsMiin^tJbetrie^mlPgK^nd 

93inn«ifsetiH'Eledq')BBdi  lifiiv^  Jii9lc^>itb^fcii|be)^fMepijpgi  in 

oiii^3b6faf>nn^el}Eib}l  wa|f.<i^iJuidH|(|(9i|c^:  faitdin^Hw^ot* 

t8^lbe^|Nd'pDdea(iifn^tt  appfOHlififiijb^pifi  tjf^/Q^Aflfllif^ 

ni  V^svcmitf  a  aettkitniiC  aiidi>l^vfu>^M9^/ C^J^  ^M)ed, 

4utj&  4lia^)ftuefcodslhiccioaoQfjibei'3/iir.4ii*3f^^  U^^i^^^.^ 

bmUiacivdi^i3ldBabil9^od  must  beijflbftl^.  cbftra^ter:^]^)  ai^ 

Snf«|iprcbtio4  ahdJiansoaifa  way^oif  ^oi|i^/{u,Jiut:<bermfie  of 

(t^o\ihft3DlBJtet>0f< >the  appBebtkesJU^    ^fi9*;»/  l)9^e  k  app^rs 

(«)  2'hV^A?^'i/  (6)  4  A  4^  ^.  84'-  ^       (c)  4  A4^C.  64, 

E  e  3.  '  J  .>     ,A  ^  )  thai 
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1832.       that  the  residence  of  the  apprentice  with  his  mother  in 

^"^"^       S/.  Cleer  was  in  the  character  of  an  apprentice,  for  his 
The«nwr  ...  rr  -» 

agmmd     ^  jQaster  was  to  maintain  him  there,  as  he  was  bound  to 

The  Inhdnt^ 

aaiiitff  .do  by  the  indentures.  In  B^x  v.  Foulness  {a\  the  master 
Ipimself  had  absconded,  and  the  maintenance  by  the  wife 
was  held  to  be  sufficient.  Here,  if  the  pauper  had  resided 
in  his  master's  own  house,  it  would  have  been  in  the 
character  of  an  apprentice,  yet  if  it  be  true  that  service 
is  necessary,  he  would  not  have  gained  a  settlement. 

Lord  Tenterden  C.J.  The  decisions  on  this  branch 
of  the  law  run  very  near  to  each  other,  and  are  hardly 
reconcileable.  I  agree  that  the  mere  continuance  of  the 
contract  during  the  absence  of  the  af^rentice  from  his 
master  is  not  sufficient,  but  I  do  not  agree  that  the  per- 
formance of  some  service  by  the  apprentice  is  absolutely 
necessary  to  enable  him  to  gain  a  settlement  in  a  parish 
different  from  that  where  the  master  lives ;  I  think  less 
than  that  will  do,  and  that  it  will  be  sufficient,  if  the  re- 
sidence be  in  pursuance  of  the  contract  of  apprentice- 
ship, and  in  a  place  where,  but  for  that  contract,  it  would  . 
not  have  been.  The  word  service  is  not  mentioned  in 
the  statute  ^W^S^^ M,  ell.  5.  8.,  but  binding  and  in-r 
habiiaiion.  Here,  I  think,  it  is  evident  that  the  boy's 
residence  with  his  mother  in  &•  Cleet-  was  in  pursuance 
of  the  contract  of  apprenticeship;  for,  during  all  that 
time,  the  master  was  bound  to  maintain  him,  and  did  so 
in  performance  of  his  part  of  the  contract  The  pauper 
was  therefore  settled  in  5/.  Cleer^ 

LiTTLEDALE  J.    Although  np  actual  service  was  ren- 
dered by  the  pauper  while  he  resided  in  St.  Cleer  the 

(a)  6Af.4^S.S5U 

last 
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last,  eight  weeks,  such  residence  was  in  pursuance  of  the        1822i_ 

•  •  • 

contract  of  apprenticeship.     He  returned  to  his  master    ^  tiT'k^   ^ 
with  the  intention  to  reside  with  him,  and  to  perform        nfft^tti   .if 

...»  .  '^      ,  The  IiilHfafi6«; 

service  as  soon  as  his  health  permitted.  Illness  alone  ^  «iti*af''."'i '. 
prevented  it.  He  went  to  his  mother's  house  by  desire 
of  his  master.  His  residence  there  is  to  be  considered 
as  if  he  had  continued  in  the  master's  house ;  and  if  he 
had  been  taken  ill  while  residing  there,  there  could 
have  been  no  doubt  that  he  would  have  gained  a  settle- 
ment in  &.  Cteer^  although  he  performed  no  service. 
That  the  master  considered  him  as  residing  with  his 
mother  in  pursuance  of  the  contract  of  apprenticeship, 
is  shewn  by  the  fact  of  his  having  agreed  to  maintain 
faim  during  that  time. 

Parke  J.  I  am  also  of  opinion  that  a  settlement  was 
gained  in  the  parish  of  Si.  Cleer,  The  question  arises 
on  the  statute  3  Wi  4^ M.  c.  ll»  s.  S.j  which  enacts,  that 
'^  if  any  person  shall  be  bound  an  apprentice  by  in- 
denture, and  inhabit  in  any  parish,  such  binding  and 
inhabitation  shall  be  adjudged  a  good  settlement"  The ' 
statute  says  nothing  of  actual  service.  The  true  con- 
struction, as  stated  by  Lord  TerUerden^  in  Rex  v. 
Ilkeston  (a),  is,  that  the  inhabitation  must  be  in  the  cha- 
racter of  an  apprentice,  and  in  some  way  or  other  in 
furtherance  of  the  object  of  the  apprenticeship.  Now, 
i^plyiAg  that  rule  to  the  present  case,  the  pauper's 
residence  in  &t^  deer  was  not  casual,  for  he  came  to 
that  parish  because  the  master  was  bound  to  receive  and 
maintain  him.  The  residence  there,  consequently,  was 
connected  with  the  apprenticeship.  The  dictum,  that 
service  is  one  oF  the  essential  requisites  to  confer  a  settle- 


Co)  4  A  4-C.  67. 

£  e  4  meat 


,  wSp  i[j^gncft§pMm.Hfi<Nb*«Uy.to,hfc»i«i  be*  i^^ 

^8$f|te)f»]%  ifa^ragT^  j^>  jpAtntviiii.  the  paupeti  jbu^iog  ikt^ 
yjgppf,3iipb.jre9id«n9<^.  ;  .  Mil;  jipU 

n.  ;,.-..     .     ,   ■  r       ■       •    .        ■  •   •   •  ■■'"'•J  ^'-'^^ 

^,  J?4i3:frESON  J«  Service  is  a  criierion,  but  not  dbe^^nliff 
9^ft  yhff^^J  to  de^rmine  the  character  of  the  reaiderin^ 
^1^(1  the  fiiots  stated  in  this  case  abandantly  akeir  Aati 
t^e  .pauper  resided  in  St.  deer  as  an  apprentice.  OwBes 
yf-Ciarks{a),  is  in  point,  and  has  not  been  pveifiMK' 
P^ie  or(;Ier  of  sessions  roust  be  quashed*  v.  .'  ic37 

^    .   .  Order  of  sesswis  tyaotfiedt 

r 

'  .'L  ylao 

^  (a)  fittrr.  &  C.  706. 

......  .        '  !   v?    -qajsq 

Wedmemu^,  The  KiNG  ogaifist  The  Inhabitants  >t)^  ^ 

"^"^  *  Dremerchign. 

AhlndMrmit  QN  appeaI,^/i^iqst,«M)rder  of  two.  jqstifla,  tJ^WR^ 
thttptfidriii  Jo^»»r*Waw>Jbtis,.wifean4,ch^4^ 

eimiplctet.  (rom  the  pai?sh,. of  J^or^^o/?,  in  the|,/coqn^y,9f  ^V^ 
Jj^l^*'  to  Dremrchioti  in  the  saijpe  county^.  tb(e^i;eii9iqq%fF^#^ 
JSSJSS^  ^™®^  ^e  or^er  of  ji:enjov^  ^^jjeflt  tP,th§.[QBi#i<^trf 
JJ^jJ^^fer  thisO)urton.tbef<{UowpgQasftf.r^^      .!..ii(|qn  ibid^r 

.  The  pauper.^oAn jrf?/i^m^.  Uv^ 
for  a  yeai:,.ft:op  tbe.ls?;  of,^flj<  ISJL9  1q  tlp^e^iltf^^Afix^iy 
laSQ,  and  s^v^  witb  l}i»  ^i?.a  jr«|r^,;wi^g'iBoJSteK 

same  year,  when  he  married.    From  that  time  he  resided 

!j..;.  on 


R  TE^m^jDi-^^if^  wmmm  iv.  <# 

*rif  5i«t%,'  «idibiJtiK!AfiW^'9«>fflW^!fh^fa{fctf  JwHSiitf 

n|iiilcd-oti  8^nc%'t(M  SOtft  <iil^}ff-l^6:'^liii^^ 
the  night  before  id  St.  >^^,'"«ifd'^fid'^'^^^ 
light  (5iiiit{ajr  night)  also,  and  on  Monday  morning 
turned  to  his'  master*^  rerfdetice'  in  l^emeA^ton, 
iooBiinenc^  working  as  a  day  labbnref.  "The'coU^ 
•f  Jiiring  was  agreed  by  the  pauper  an3  his  ttiamF 
o  b«  dissdved  by  the  mairtage  in  Novemhir  WV9I 
patiper  slept  more  than  forty  nighe^  dnring  th£ 
in  St.  Asaphy  but  no  |nrt  of  Uie  tiitl«  itkss6cl''il) 
tte^*vn»  in  furtherance  of  the  service,  being 
allowed  by  the  pauper's  master  as  an  indulgence, 
was  there  any  service  in  fact  performed  by  the 
er  for  his  master  in  St.  Jsaph.  The  question  re- 
d  was,  whether  the  pauper  was  properly  removed 

v.  lUchardt  and  Miller  in  support  of  the  order  of 

»fe?  •Wiiitiftmekitfe'ksyif'iir'a'.l'liitf^A^Q  '"TiJ^liri 

felS>rftl*fet''A)Pii(rffig/'^~in'''ifc>Vj'?ZSkra\4''ii        '.rUlvm' 
h«d''th«,4li'aftlIiP^'the:'^ords'ki^/niind'i^iiiil;  {T"^.'^7. 

►'iw)'thi!'ifeighffl-*^o;j^'dr-'th4'-5'i^'*-i^. 'cl'i'ii     Z.'p>^£ 

h  applies  to  appreriHtr^s^-'iKe'rysid^Ati^  ito'iist  oe  ih        .i9ici>ni  liii 
Sbiyiiftgf  d^  'ytf^ft^c*^  and '  W'  ■so\nfe'  wsy  Viitter 
uiteAfitfttt)  ef  Otlfti  «bjict'"oP'tfi^'  '4iypWAlicfcs1iip.' 

loBi7i"«JiWeb/'t»)It'iP'^  ^kldJi'  1^  kH^rt'1>^"liiWfully 
I^IIH^'k- t^riiAi<'bt^ 'foWrl'^r  Jttie  ^^^''»^ch  service 

s'ji  srI  oniiJ  Ji.iij  ,w'  I     .h-jint-.m  yil  ii'jlI"  ,'iB*y(  jU''-- 
(o)  4B.iC.6*. 

shaU 


ITT 


1  Stt/'  1     sbblf  bcr  dettlDfidi  si  gik)di^ltlement  therein.'*'^  By  analogy 

V^       totbeildiAfii&n^l'HS  th  apptentieeaj  the  residelnce  must  be 

asiJM»'  "    in  •ptrmtiiiMi  bf  th^r  cotAract  of  hinns.     Rex  t.  Hetf- 

ao^vir'''    5or'^)^    Mrllt^  be:  reived    upon    by    the    other    side. 

PatfftvMttM*  *rhcre*itw»  decided  that  a  person  who,  during  his 

service,  married,  and  then  lodged  for  the  last  forty 
days  with  his  wife  in  another  parish  than  that  where 
the  service  was  performed,  gained  a  settlement  in  the 
parish  where  He  lodged^  Rex  v.  Nympsfidd  {b)  wa^ 
,  decided  on  the  aathority  of  that  case;  but  in  Rexr. 

Sutton  {c\  where  a  yearly  servant  being  deprived  of  his 
reason  forty  days  before  the  end  of  the  year,  was  taken 
home  by  his  father,  who  lived  in  another  parish,  and 
who  received  the  wages  for  the  whole  year ;  it  wa^  hdd 
that  the  servant  was  settled  in  the  master's  parish, 
though  he  continued  in  his  father's  house  during  the 
remainder  of  the  year ;  and  there  Lord  Kenyan  said, 
^*  that  he  coold  not  consider  the  pauper's  residence 
with  bis  ikth^r  as  a  performance  of  service  with  his 
master ;  he  was  there  diverse  intuitUj  in  order  to  recover 
from  his  illness,  and  not  for  the  purpose  of  serving  his  ' 
master.''  Here,  after  the  pauper's  marriage,  from  the 
Saturday  night,  until  the  Monday  morning,  the  master 
had  no  control  over  him ;  his  residence  with  his  wife  in' 
St.  Asaph  was  not  at  all  connected  with  his  service,  and 
the  sessions  have  ao'  found. 

J^es  Clmtan  oontrlu  This  is  the  fint  instance  in 
which  an  attempt  has  been  made  to  extend  the  doctrine' 
as  to  the  residence  of  apprentices  to  cases  of  hired 

■ 

(ft)  Cold.  51.     3  £(4U  pi.  405.,  6th  edit. 
(6)  Cold.  107.     2  BiHt.  pi.  405.  n.  (a), 
((j)  5  T,,^  657. 

servants* 
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serTaqts.  In  JRea:  v.  Ilkesion  {a)^  the  deckioa  proceeded  ISMr  i 
on  the  construction  of  the  words  of  S  JV^^f"  J^*  €•  ^^'  _.-."" 
5. 8.,  binding  and  inhabitation.  In  ca$69  of  birinir  and  <vawf  „ 
servke*  it  has  always  been  considered  8$  established,  anti^of,  „ 
that  the  servant  is  setded  in  the  parish  where  he  conn  ■ 
pletes  the  last  forty  nights. 

He  was  then  stopped  by  the  Court* 

Ix>rd  Temterben  C.  J.  There  is  a  distinction  r^ 
cognized  in  several  cases,  between  apprentices  and  hiced 
aervaftts.  The  last  parish  in  which  the  servant  com^ 
pletes  a  forty  days'  residence  is  that  in  which  he  ia 
settled*  But,  as  to  apprentices,  the  residence  must 
be  in  furtherance  of  the  contract  of  apprenticeshipw 
The  7th  and  8th  sections  of  the  SW.Sr  M.  c.  1 1.  are 
differendy  worded ;  the  seventh  provides  that  if  a  party 
be  hir€d  into  any  parish,  such  service  shall  be  a  good  set- 
tlement; the  eighth  requires  a  binding  and  inkabiUUion 
in  th^  parish.  Why  there  should  have  been  such  a  dis- 
tincdon  I  do  not  know,  but  it  has  been  made.  Bex  v. 
Hedsor  {b)  is  a  stronger  case  than  this ;  there  the  sleep** 
ing  oat  of  the  master's  parish  was  without  his  consent. 

Ljtixkdale  X  concurred 

Parke  J.  It  is  clearly  established  that  a  servant  is 
setded  in  the  parish  where  he  sleeps  for  die  last  forty 
days  of  his  service*  Here  it  is  agreed  that  there  was  no 
dissolution  of  the  contract. 

Patteson  J.  concurred. 

Order  of  sessions  qqashed. 

(a)  4  P.  $  C  64.  (6)  CoU.  5i.     2  Bott.  pi.  405. 
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-rjii.le  liafil 'io   iioiiiii.nij.io'j  «    ii  -jz-.^i^-jA-j  iuo  i 

.Tlie  King  asams^'jiiCHkRD '^aE-^Eil£^i 
-   .  ,        .       ,    ,      Another.         "    .         ^ 

^f^^  '''^■'[fodt' W  *e'>riiih  of  OldmmJ^i  ifr<«feH 
^^IJ^  '^^^^'•^.^ei'ebyffleBefendiihts  were  rated;  KdiUi^ 
^<^CaUi  ' *t"*pe^»  «  **>«  Slim  of  41.  lOj.  for  three  dfe^i^iu 
J^UJ|*«|"-^*t^b(is'cohfirined  the  rafc,  sul^  to  Ih^PopidS 
pj|^"«l*»-'"'Uris'C6urt  on  (he  following  case: —  '■•'■  *' < 

utracwd.  A-'^''"The  nppelltntG  were  the  owners  andb^UptJ 
tluftvnnuk  'Isiids  in'  Oldswmford,  containing  strata  oF'tt^e^hi 
hl^S^  \tsM^  •'Glass-honse  Pot  Clay,"  and  "  FiWBnok  ( 
*^!^^^  '  ^nd  Hie  term  clay-pits  was  used  in  the  Prte^twd*bi 
^^^•^''Ae  etraratirais  under-groand  from  whfehithe'Jd 
J^^5^^^^  '  eXbricted,'  and  the  perpendicular  shaft  sutit^ 
•  ftskinaigliiJ'  surface  bf'theUndi^^r  the  nurpose  of  raUitiir'^ 
lagfifinxm:  wfaifch  \^  done  bv  s' steftot'ertgine,  frmtisd»,"%til 
woTiAa  tfa^~  tnidin^  a^parktus.'  "i'hese,  and  aitnilaf  «rbi4^'^ 
ibrwork^j^onJ  'tim^  t^ted'  day-plts,  land  toiUietlihed  c^r-n^ft^ 
;SiS;3=a„'  ib'6cmii1walliclsof'^at-'Ka!»«nt,<lieykfe'WIB*W* 
T^l^  thfeitc>fds*''mirie&'bfi^itei^h«itfe*'p«(fty'»l*hll^' 
3"^  lirick^cTfl^i"  "Tiiysld  etlciaktSoiH  iiirf''*lirf!sJWt 
■miM."' H.ld,^  thoSe'tticde'lb^WbHdi^g't^Ubd  BiM^c^HAfifeil%i 
■MMdll^'*'  ciay'i^Wl^d'ih  %e'^Ji<eWtin^'Wc^o^  oT' 
*'  -  mme.  ii'e^dw'sly's  irfe«rtv*tfr6r^tJ(istJiir^*'.  *4%ii( 

■*  '  are  forty  or'fifci'yaHJi'diap.-'''Tfct*H»i4sWdiiiB«l 
times  called  cl^y  gettibHf,'  'iand^  ^'nU^tdc^^  Mtiflfrj 
some  places  the  clay  crops  out  at  the  sur&ce>  in  1 

.  -ii'ii'  gdt  'Wlthlrt  a(i)oi'i(r  two  (iP  Ae^SirffaWjJl 
"lias  betW'fDrind'  as'  Hw  as  seveftiy 'j*nli^  itt"A> 
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crop  out  on  the  appellants'  lands,  bnt  the  part  which      ift^^ 
crops  out  elsewhere  b  a  continuation  of  their  strata.  ~ 

^  The  Kur« 

Tb^^claY  has  in^^ome  cases, (but  not  on  the  ^appellants*       n^ahM 
lands)  been  dug  out  by  open  work  tcPthe  depth  of  nine      .lU^^  ^k 
feet.    It  is  found  with  strata  o^  coal  above  it,  and  it  is 
3«}i4<^wl|b  g>ob^l«s  of  iroo7st9p^;,.b4?^  t^^^^ii^wU     ^^^^^^ 
.iqilM(ili^»;iindis  thrown. away  83. jTffu;^  ^,Tl}p^^ataof  ^\^^^^^^V^ 
i^dfQT  jpf^^y^i^y  hardy  and  cannot  be.g<ftQf,t  jyi^hqutmimrs'^^  '^^  ^}>q-t«b 
ditfx^sj'l^.  it  crumbles  on  exposures  to  the^ir*  .Xbjfl  c)^»     -<' mio  enou 
lowJtetftiaft  evary  where  known  by  the  x\»^i^.Qi  Stqwtprji^e  ^^i^^^j,  on^rfw 
day,  is  able^  when  manufactured,  to  witbstend  injb^f^.j.:^';,,?/''!^^^!, 
lohMSjfflpd  is  chiefly  used  for  the  majung  of  gla.^si-fious^'^''  ilb^  .o  n, 
aoWteiftrep  bricks,  and  crucibles.     That  wbi^h.crQpa.^t;^';!;";^;;;';^^ 
^\fgfyWiMlhS  open  work,  is  us^ed  for  cownon  .red  •"-"•*"*  "»oii 
QitattWiliB  b^i^iks^  and  tot  clay-f)Qt5,  and  h«s  beeq  T^^ed  -"<-  ^oi  hnai 
si  flJClt^§ll|yjJW«*.   Tlie  clay  h  not  good  fpr  .firje^bjrKika:  ■..  >a  :,  i:i« 
arffrrrtjJftssrthpuse  poU  at.  less  thim  ten , or  fiftem:^9i:ds  -^^iZ^^^^^ 
t'^ll9» tfj^JWjrfftpe.   When  wsed  to  the  surftcei  it  is  spited. '  .^r •!  .^H 
Tj*R^  a^i^kedja^wl  .grpund  iqi  mills,,  and  ,af;er^»^rd;?  tem*    '  ^;  ;'  '"! 

sdpllfttfJeJWftrbJBWWftsJjftji  .^^^flfijtgjr^fgp^^^.Jp  the',  ...^  ".-n^ 

nlw%|^b(|ilsdHfl»AifeartbRi?uW>ftf¥-Af^.I;.  ■;.-.  ... 
fjoiD  decisioa 


Bnmnttu 
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ISBi.       dedkaon  ia  IUjfv.  The  InfudntarUs  of  SeJ^ey{a\  diat 
r~'"  by  the  ^SElit.  c.  ^.  5. 1.,  no  mines  bnt  coal-mines  aie 

ifj^fMii  ralenUe  to  the  relief  of  the  poor*  Tlie  onty  question  in 
this  case  is,  whether  the  clay^pits  mentioned  in  the 
rate  come  within  the  description  of  itiines.  In  JZe«T* 
Sedgky  the  Court  seemed  to  consider  that  to  be  a  qnes-' 
tion  of  fact  rather  than  of  law,  and  they  relied  prin- 
cipally on  the  mode  of  working.  But  this  is  not  the 
only  criterion  $  the  nature  of  the  substance  must  also 
be  considered,  and  whether  that  be  of  such  a  kind 
that  the  term  mine  can,  according  to  the  popular  use  of 
words,  be  applied  to  the  place  which  yields  it.  Now  it 
is  usual  to  speak  of  mines  of  silver,  copper,  and  other 
metals,  and  of  coal  and  other  substances .  to  which 
custom  has  made  the  term  appropriate,  but  day  is  not 
among  these^  The  sessions,  who  are  the  proper  judges, 
have  decided  this,  and  their  determination  on  such  a 
point  should  be  followed.  The  judgment  of  this  Court 
in  Bex  v.  Sedgley^  was  in  accordance  with  that  of  the 
sessions. 

Lord  Tenterden  C.  J.  I  see  no  reason  to  depart 
from  the  opinion  which  I  delivered  in  Bex  v.  Sid^iy^ 
The  only  diffirrenoe  between  that  and  the  present  case^ 
consists  in  the  character  of  the  commodity  obtained. 
The  mode  of  obtaining  it  is  the  same.  Now  that  case 
establishes  that,  in  order  to  determine  wJbetber  an  ex** 
cavation  in  the  earth  constitute  a  mine  or  not,  we  are  to 
look  to  the  mode  in  which  the  article  is  obtamcd,  and 
not  to  its  chemical  or  geological  dmracter.  Here,  as  in 
Bex  V.  Sedglejfy  the  substance  is  obtained  by  what,  in 

the 


tK  TH^  Stcond  Yiu*  pp  VlfIl444M  IV.  <i^ 

th9  ordinaiy,  aod  indeed  in  ev^ry,  ^n^  ol^  tfa^  ly^ijrdi  i$       i^^9« 
mining:  that  being  so^  these  clay-pits  aremoesnnndi      tj,V,km» 
consequently,  are  not  rateable  to  the  relie£<^4%})i9or»       ^m^^ 

■ 

LiTixEDAu:  J»  I  think  we  are  bound  hyMex  ▼« 
Sedgltjff  and  that  the  mode  in  which  the  substance  ia 
obtained  decides  this  question.  « 

Parke  J.  I  also  think  we  are  bound  by  the  authority 
of  Rex  V.  Sedglej/*  That  case  was  some  time  under  the 
consideration  of  the  0>urt;  and  the  present  is  not^ 
in  any  material  pointy  distinguishable  from  it. 

Patteson  J.    I  am  entirely  of  the  same  opinioa. 

Rate  reduced  by  the  sum  of  42.  lte« 

Campbell,  M^Maion,  and  ShuU  were  to  have  argued 
in  support  of  the  order  of  sessions* 


The  King  against  The  Inhabitants  of  Baildoi^.  ^taSraSh? 

TJPON  an  i^peal  against  an  order  of  two  justices,  The  con^gr- 
whereby  B.  Hutton,  and  Mary  his  wife,  and  their  in  an  indenture 

of  apprentice- 
children,  weris  removed  from  the  township  of  Baildonj  ship  wa8  4/.to 

in^lie  West  Riding  of  the  county  of  Torkj  to  the  town-  ^JSvbj  a  * 

ship  of  Leedt  in  the  said  riding ;  the  sessions  quashed  JJI^^^J^^*^ ' 

the  iwder,  miby^t  to  the  opinion  of  this  Court  on  the  £^°*^^^]|td*^ 

fdilowinff '  csase :  -^  .  ■8?^^*°  P*y  • 

°  and  did  pay  the 

The  respondents  proved  an  indenture,  made  on  the  master,  after 

*     execution  of 

Idth  of  Aug9is^  ISll,  between  B.  HtMm,  of  the  age  of  Uie  indenture, 

IL  in  addition. 
Held,  that  the  indenture  (though  stamped)  was  void  by  8  Anne,  c.  9*  «.  S9t»  the  futt 
^m  contracted  for^  with^  or  in  relation  to  the  apprentice  not  being  inserted. 

fifteen 
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ItSf.  fifiMByewBiOrtlieoDepwWaiidHlJInnCJhonli^arAB 
township  of  £f«adt»  riweiuker,  irf'theotba:  patt*  «!«••• 
faj  Hutkm^  widi  the  oonieiit  of  bis  iiiolher«  bound  hia- 


mm^       idf  apprentioe  to  BraitkwtiU  to  serve  Smt  the  terai  of 

six  years;  and  BraUkwaiUy  in  considen^on  of  the  san 

of  42.  paid  to  him  out  of  the  charity  <»f  Ckrisicpktr  Tk^ 

ham  by  order  of  Charles  WaUcer^  Esq.  and  others, 

of  the  said  charity,  for  the  township  of  BaUdamt 

nanted  to  teach  Huttoti  the  art  or  mystery  of  a  boot  and 

iiioemaker.    The  indenture  was  executed  by  H.  Bndt^ 

waUe^  B.  Hidton^  and  by  his  mother  Elixabdh  HaUm^ 

as  consenting  thereto.    W.  Wainmany  agent  to  the  tiSH 

tees  of  the  charity,  which  was  created  for  the  poipoaa  of 

binding  oat  poor  children  as  apprentices,  paid  the  sam 

of  4/.  (mentioned  in  the  indenture)  to  BraiihmaiU^  ikm 

master,  as  the  consideration  for  his  taking  the  pMipar* 

No  other  sum  of  money  was  contracted  for,  paid  lo^  er 

received  by  the  master  that  Wainman  knew  of;  he 

present  and  saw  the  indenture  executed,  and  wil 

the  same.    The  appellants,  however,  proved  tha^  b^ 

fore  the  boy  was  bound,  the  mother  enlevad  imo  aft 

engagement  with  the  master  to  give  him  U,  in  ndditiaa 

to  the  4/.  to  be  paid  by  the  charity ;  and  that  aftsr  te 

indenture  was  executed,  she  paid  him  the  IL 

ingly.    The  1/.  was  not  mentioned  in  the 

but  there  was  a  proper  and  sufficient  staoapu     T%m 

question  for  the  opinion  of  thb  Court  was,  wholwi^ 

under  the  circumstances  stated,  the  coosidcratifla  far 

the  binding  was  set  out  in  the  indenture^  arrmBs^  la 

the  provisions  of  the  statute  8  Ann.  c.  9.  t»  S9.  ?  If  the 

Court  should  be  of  opinion  that  it  was  no^  than  the 

order  of  sessions  was  to  stand ;  but  if  they  shonld  ha  of 


w  rmimioiu^  YMAKTo9t  WLUMM  IV. 

«ib|ftMii:tiuit  it  was,  Umb  Uw^esMF^to^beNMit  back  to  the    -^^tfis. 
r4obeibtther.li0ud.0pM'tbeiii^ltt.  ■ '"J^ 


Jfiibiflr.  in  tiqiport  of  the  o^er  isif  sdB^imsmi^  ^  !flie  sum  ^*"«iM^l)f ' 
.xjncomdsor  contMotwi  fer,  widt^  w  W  iNiJatiiOtf  to' the 
•- appmtties,  was  sot  inserted'  in  dieifldttitm^^ttid  ic^is, 
cihiMfoie,  void  by  the.  express  word^^ef  B  Ahh*  c*S. 
-fisidaflU;  fi>r  the  mother  of  the  pauper,  before  the  bind- 
biagpMgBged  with  die  master  to  give  him  li^  in  addMten 
;.4/./to  .be  paid  by  the  chloitj.  Rea^.  Btmrt^ 
*Jjltmmore  (a)  may  be  cited  on  the  other  "side,  btit 
<ilmsiiilMi  party  midung  the  engagement  was  a  tnar- 
ltfrsiA«woi0aii>  and  incapable  of  contracting.  It  may  be 
mwdj'lhftt,  as  the  4/.  was  paid  out  of  the  funds  of  a 
fli||tt)itiov  charity,  it  need  not  have  been  stated  in  the  in- 
^tdJffUmre^iaqjd  that  no  daty  liemg  pqrable  in  respect  of 
viti^iheiatinip  was  sufficient  ibr  an  indentnre  with  a  1/. 
tffv^vtfum.  But  the  statute  enacts  that  aU  indentures, 
I«ihaiBlB  shall  not  be  truly  inserted  and  written  the  full 
■^Ufaor  fiMM  of  inooey  receivsd,  or.  in  any  wqr,  directly 
j#r-jbdiiiatly»  gimsn,  paid,  s^ameij  or  ct^nlracted  for, 
>E.in  i»lalifln  to  the  ofprnatmii  sbaH  beiNBid ;  and 
lty>iraddad,  via.  mcafiac^  to  apqoirtf  fihiedom  or 
•tetfftUdta  tbe  tnde ;  tl^  tidottUio^  therefore,  is  abso- 
^rtJjrfTrtiij  irsi  m^jmeAji  voidaUss  .'The  Court  here 

nil  fiUlMsiMdtSiibfi.  Jbemin^  wataL  It  appears  by  the 
sMdflMMft^lViftt.4/k  was  jgiAd  to  the  master  as  the  con- 
gdlidH'attQOifar  .^lA  taking  tlieappieiitioe;  and  no  more 
sill"mli^lfcrf^rs  f hfr  eKccution  of  the  iadentare.  There 
liMll  SntK  Itin^isls  contract  to  pay  more :  the  promise  by 

OKIO  (a)  9J9.  4-C.87S. 

Vol.  hi.  F  f  the 


Baildom. 
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18  32.       the  mother  was  a  mere  honorary  engagement,  and  there- 

fore  not  within  the  act  according  to  ILex  v.  Burton  upon 

ag^nu       Dunsmore  (a).     The  master  could  not  have  maintained 

The  Inhabit.  .      ^  .  .       , 

antoof  any  action  for  the  l/.,  after  having  admitted,  by  the  in- 
denture, that  the  4/1  was  the  consideration  paid.  The 
engagement  to  pay  an  additional  1/.  was  also  void,  as 
being  a  fraud  on  the  trustees  of  the  charity.  Besides,  it 
does  not  appear  that  the  mother  was  not  a  married 
woman.  [Parke  J.  She  is  mentioned  as  the  consenting 
party  to  the  indenture.]  The  statute  8  Aim*  c  9.  is  a 
mere  revenue  law ;  and  the  stamp  being  sufficient,  the 
revenue  could  not  be  defrauded,  and  the  1^  need  not 
have  been  inserted.  In  Bex  v.  Oadby  {b\  it  was  held 
that  the  premium  given  by  the  parish  officers,  upon  the 
binding  out  of  a  poor  apprentice,  need  not  be  set  out  in 
the  indenture  in  words  at  length,  such  an  indenture 
being  exempted  from  any  duty  by  8  Ann.  c.  9.  s.  40.,  and 
the  insertion  of  the  premium  being  required  for  no  other 
purpose  than  to  ascertain  the  amount  of  the  duty. 

Lord  Tenterden  C.  J.  The  object  of  the  legis- 
lature undoubtedly  was  to  secure  the  insertion  in  the 
indenture  of  the  whole  sum  paid  or  contracted  for  with 
the  apprentice.  But  the  thirty-ninth  section  evidently 
refers  to  cases  where  a  duty  is  payable,  whereas  in  Bex 
V.  Oadby  {b)  no  duty  whatever  was  payable,  because  the 
whole  premium  was  defrayed  by  public  charity.  That 
is  not  so  here.  Then  it  is  said,  that  according  to  Bex  v. 
Bourton  upon  Dunsmore  (a),  unless  there  be  a  binding 
contract  for  the  payment  of  the  sum  with  the  apprentice 
fee,  it  need  not  be  inserted  in  the  indenture.     But  there 

(a)  9B.iC.  872.  (6)  IB.^A.  477. 

the 
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the  decision  turned  upon  the  disability  of  the  contract- 
ing party,  who  was  a  feme  covert.  Here  we  cannot 
presume  that  the  pauper's  mother  (who  is  named  as  the 
consenting  party  in  the  indenture)  was  a  feme  covert. 
It  is  said  that  the  contract  for  the  additional  sum  was 
void  by  the  act  of  parliament,  and  that  the  master  could 
not  have  sued  for  this  sum,  which  was  not  mentioned 
in  the  indenture.  We  are  not  called  upon  to  decide 
how  that  would  have  been,  if  an  action  had  been  brought 
by  the  master ;  because  the  clear  intention  of  the  legis- 
lature was,  that  every  thing  received,  given,  paid,  se- 
cured, or  contracted  to  be  paid  with  the  apprentice, 
should  be  inserted  in  the  indenture.  Here  there  was  a 
contract  to  pay  a  sum  not  inserted.  A  party  capable 
of  contracting,  and  making  such  a  contract,  though  it 
were  honorary,  might  not  know  that  the  statute  would 
protect  him  from  its  performance ;  but  a  married  woman 
must  be  presumed  to  know  that  she  is  not  liable  upon  a 
contract  made  by  her.  Perhaps  it  would  have  been  bet- 
ter if  the  legislature  had  enacted,  that  all  engagements 
to  pay  more  than  the  sum  mentioned  in  the  indenture 
should  be  utterly  void.  But  the  words  of  the  statute, 
as  they  bear  upon  this  case,  are  so  unambiguous,  that 
without  repealing  the  clause  we  cannot  hold  this  inden- 
ture to  be  valid. 


1832. 

The  Kino 
agahist 
The  Inhabit- 
ants of 
Baildov. 


LiTTLEDALE  J.  The  principal  object  of  the  statute 
of  Anne  was  to  compel  the  payment  of  a  duty  in  pro- 
portion to  the  amount  of  premium  paid  with  the 
apprentice.  Section  32.  directs  that  the  duty  shall  be 
paid  by  the  master.  If  it  were  to  be  paid  by  the  person 
putting  out  the  apprentice,  it  might  then  have  been  said 
to  be  sufficient  to  require  insertion  of  the  sum  paid  by 

F  f  2  him ; 
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1832.  him;  but  the  master  must  know,  where  two  or  three 

_  contribute,  what  is  paid  in  the  whole.     The  words  of 

The  KiKO  '^  ^ 

againa  the  Statute  are  too  plain  to  be  got  over. 


Hie  Inhabit- 

ants  of 

Baildok. 


Parke  J.  The  indenture  is  void,  within  the  express 
words  of  the  8  Ann.  c.  9.  s.  S9.  The  question  is,  whether 
every  sum  of  money  contracted  for,  with,  or  in  relation 
to  the  apprentice,  was  inserted  in  this  indenture  ?  Now, 
what  was  the  sum  contracted  for  at  the  execution  of  the 
indenture  ?  It  is  stated  that  the  pauper's  mother  (who 
must  be  taken  to  be  a  feme  sole),  before  he  was  bound, 
entered  into  an  engagement  with  the  master  to  give  him 
1/.,  in  addition  to  the  4/.  to  be  paid  by  the  charity.  In 
Bex  V.  Bourton  upon  Dunsmore  {a)  the  woman  was  mar- 
ried, and  incapable  of  making  any  contract ;  and  if  she 
had  been  competent,  the  promise  was  not  to  pay  any 
specific  sum.  It  has  been  said  that  the  present  agree- 
ment was  void,  as  being  a  fraud  on  the  trustees  of  the 
charity ;  but  the  case  does  not  shew  that  they  agreed  to 
give  4/.  on  the  faith  that  no  more  was  to  be  given.  If 
it  had  been  so,  the  agreement  by  the  mother  might, 
perhaps,  have  been  void,  within  the  case  of  Jackson  v. 
Duchaire  (i). 

Patteson  J.  The  mother,  in  this  case,  contracted 
for  payment  of  a  sum  wth  or  in  relation  to  the  appren* 
tice,  within  the  words  of  section  89.,  and  nothing  can  be 
stronger  than  those  words  are  {c). 

Order  of  sessions  confirmed. 

(a)  9  J9.  ^  C.  87?.  (6)  5  T,  R,  551.  (c)  See  also  Sect  45. 
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Sheppard  against  Hall  and  Three  Others.      Tkunday, 

'^FRESPASS  for  breaking  and  entering  the  plaintiff's  l"  tre«p«»  for 

X  ^  ...  .  ,         •eixing  weighu 

dwelling-bouse  and  taking  his  goodsy  to  wit,  scales,  and  measam, 
weights,  &c.     The  defendants  pleaded  that  they,  with  anu  pleaded, 
divers,  to  wit,  twenty  others,  were  duly  sworn  as  a  leet  .^^  with*'* 
jury  of  the  manor  court  of  Stepne;,,  to  enquire  of  weights,  f^^  %^ 
scales,  and  measures,  accordinir  to  the  custom  of  the  •**!!?* J*"^' 

'  '  D  according  to  the 

manor;  and  that  the  said  jury  so  sworn,  &c.  were  au-  cuitomofthe 

\  ,        manor  of  Ste/tm 

thorized  by  the  custom  to  seize  and  carry  away  defective  neys  and  that 
weights,  scales,  or  measures,  and  to  enter  shops  within  for  ike  jury  m 
the  manor  by  day  for  the  purpose  of  their  enquiry.  They  amioe  weighu 
then  stated  that  the  plaintiff  was  an  inhabitant  of  the  ti^thinlSie'^ 
manor,  using  weights,  scales,  and  measures  in  his  trade;  J^JJ^SiJI^if 
and  that  the  defendantSj  being  on  such  jury  so  sworn  as  J^^^'lTlLd"** 
aforesaid,   made  enquiry  of  and    examined   the  said  that  they,  Uie 

defendanta, 

weights,  scales,  and  measures,   and  for  that  purpose  being  on  xuek 
entered  the  plaintiff's  shop   by  day,   and  found  the  aaaforettid, 

..  1  1  i<*«  t        f  t     ezainined  and 

weights,  scales,  and  measures  defective ;  wherefore  the  aeiaed  the 
said  defendants^  so  being  on  such  jury  sworn  as  aforesaid,  l^eighu  and 
seized  and  took  away  the  same,  being  the  goods*  and  "JJ^^' 
chattels  mentioned  in  the  declaration ;  and  it  was  after-  found  defectiTe. 

'  Rephcation,  de 

wards  presented  by  them  as  such  jurors  so  sworn  as  injuriA.    There 

was  e?idenoe  at 

aforesaid,  at  the  court  leet,  that  the  plaintiff  had  used  the  trial  that 

onl  J  fi?e  of  the 

the  said  defective  weights,  scales,  and  measures  within  leet  jurors  were 
the  manor.  Replication,  de  injuria,  whereupon  issue  plaintiff's  shop 
was  joined.     At  the  trial  before  Lord  Tentcrden  C.  J.,  fondanu^made 

theseiiure 
there,  though  the  re^t  were  close  at  hand ;  but  the  Judge  refused  to  let  any  question  go  to 
the  jury  on  this  part  of  the  case,  being  of  opinion  that  the  objection  was  on  the  record : 

Held,  that  the  objection  was  en  the  record,  and  was  valid;  it  not  appearing  by  the  plea 
that  the  examination  and  seisare  were  made  by  the  jury  sworn  aft  the  court  leet^  according 
to  the  custom. 

Ff  3  at 


Halu 
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1832.       at  the  sittings  in  Middlesex  after  Trinity  teim  18S1,  it 
"  appeared  that  on  the  day  in  question  the  jury  sworn  as 

^ainu  above  mentioned  had  gone  out  upon  the  enquiry,  but 
only  five  were  in  the  plaintiff's  shop  when  the  examin- 
ation and  seizure  by  the  defendants  took  place :  the  rest, 
however,  were  close  at  hand  in  another  shop  in  the  same 
street,  and  the  jurors  were  always  in  sight  of  each  other. 
It  was  contended  on  behalf  of  the  plaintiff,  that  upon 
this  evidence  it  did  not  appear  that  twelve  jurors  were 
together,  as  they  ought  to  have  been,  when  the  pro- 
ceedings were  taken.  Lord  Tenterden  was  of  opinion 
that  the  objection,  if  it  arose,  was  upon  the  record; 
he,  therefore,  left  to  the  jury,  as  the  only  question  of 
fact  in  the  case,  whether  or  not  the  defendants  took 
away  any  scales  or  weights  that  were  not  defective; 
and  the  defendants  had  a  verdict.  A  rule  was  after- 
wards obtained,  calling  upon  them  to  shew  cause  why 
judgment  should  not  be  entered  for  the  plaintiff  non 
obstante  veredicto,  or  a  new  trial  had. 

« 

Campbell  and  B*  V.  Richards  now  shewed  cause.  The 
plea  is  maintainable,  and  was  supported  by  the  evidence. 
The  four  defendants  are  charged  with  a  trespass,  and 
justify  as  having  been  on  the  leet  jury  when  the  acts  in 
question  were  done.  The  words  used  sufficiently  shew 
that  their  acts  were  the  acts  of  the  jury;  for  it  could 
not  properly  be  said  that  the  defendants  were  on  the 
jury,  unless  the  whole  body  were  acting  together  in  that 
character.  It  was  not  necessary  to  allege,  that  every 
juryman  was  actually  in  the  shop  at  the  time  the  seizure 
was  made.  And  admitting  the  averment  here  to  be 
ambiguous,  and  that  it  is  not  alleged  with  sufficient 
precision  that  the  defendants  and  the  rest  of  the  jury 

•  were 
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crop  out  on  the  appellants'  lands,  but  the  part  which       iQo^ 

erops  out  elsewhere  is  a  continuation  of  their  strata.  ~* 

Tlie  Km 

TbfLclavha^  in^^ome  cases  ihut  not  on  the , appellants'       ngahut 

Dllh    li-J^y'i^T  .  .    ■;    T^''^^\)^^\\    OZIA,  bill.  ^<WlMTn 

lands)  been  dug  out  by  open  work  tcPthe  depth  of  nine  ,iu&i>u^K 
feet.  It  is  found  with  strata  ot  coal  above  it,  and  it  is 
3lbi$i9d) Witjb  gJobMlfs  of  irorvrstop?,;,  ;b4jfi  t^,  ^^jn/Miall  ^^^^^^ 
-illlWtili^jMd  is  thrown  away  w.JT^fa^  ),Ti)P^^^atttof  ojisjfiisTsw 
i^WlWiWiy  bard,  and  <»nnofc  be  g9tqi^  jyijdbiQiitWMrs^'^^^^''  ^^jiq-^sb 
9(ttx^iK|:lfxM^;it  crumbles  on  exposure  to  theair*  ^Xhl^  ^ffff  i  '^'<>"  enoU 
lowlwiiAiil  ef(9ry  where  known  by  the  nl^^eof  5^(?W]|^^^^  w^^ 

day,  is  able,  when  manufactured,  to.  witbsUi^d  in>9Qse  ^.^a  iX^Tb 
lohftfej^is  icbiefly  used  for  the  majwig  of  gla^^ous^"^""  Jb^li^enut 
9*«tei&-ep  bricks,  and  crucibles*  That  wbi^h.crqpfi^^t^"^';|^^;J;j^^2 
"ef«ICbi$^i*>t  tar  open  work,  is  used  for  cownpasr^ "'-'- ^•^^"'o^ 
QjJWi^Wiftg  )>i;iic^  and  for  day-pots,  and  hj|s  beeq  relied  ?dj  loi  ,baBi 
2f  f^Rlt^flUyjywcs.  The  clay  is  not,  good  fpr  .j5r;&-br¥tk»M.  ^a  \4  pi« 
9*rrffilftssrthpus^;  pou  at  Jess  than  ten  .or  &R^n  yields  ^.^.^^li^ 
<^&9»Ilt^rfafc-  When  xmed  toihesiMi?face|.itj[^  ^JTted,. 
Tjfm^  ipi^egl|.md  ground  in  miUs^  apd  after^^rds;  t^m^' 


7i!  oofili  CjBW 

•.  »«f  ■*:$;*>  fa  a 
■  j»>»»(jn  bra 

oil»ilB«ptg!ft;,tpnift,jisfe„«j4,t^  B59frT^"s  ^«J^1^    3^l»e 


2ihi*l»*|s  g^rfsJ^BrpHfl^s^jf^^^  ry^)f  of 

-ariifei  IWfir<ilfc#>»>»  ^ff jthe,f^pj(5l!|fjfs,  i^iJ^Be^fL^pf  Ufeni 
nIw%-^feftri!^p^,fetbft#u9^.pf.V^A.WMv.i^       ,       * 

Ji  bnigiifg/clfer^  ^(>^«W?>  W«^cM*^^ilP  jf^S'B^'li  ^ 
Jorffe9ofir^rqfrjifif^ic^..v.|t  pi^^t^b^  <J5^fl9fi(l^j5ftef,fhe 

noi3  decision 


■     *.  ,l-"a 
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18S2*       the  jury,  so  sworn  and  adjoomed  as  is  before  mentioned^ 

may  enter  shops  within  the  manor,  and  seize^  take,  and 

agahut       carry  away  such  weights  and  measures  as  they  find  to  be 

XlALIw 

false  and  deficient.  The  plea  also  states,  that  the  de» 
fendants,  mth  divers^  to  wit,  twenty  other  residents  on  the 
manor,  were  duly  sworn  as  a  jury  to  enquire  concerning 
weights  and  measures,  and  that  afterwards  the  defend'- 
antSy  being  on  such  jury ^  entered  the  house  of  the  plaintifl^ 
and  seized  the  weights  and  measures,  which  they  found 
defective.  The  defendants,  therefore,  upon  this  record, 
do  not  bring  themselves  within  the  custom  relied  upon. 

LiTTLEDALE  J.  I  am  of  the  same  opinion,  and  I 
think  there  is  no  ambiguity  on  this  record.  The  alle- 
gation that  the  defendants,  and  divers,  to  wit,  twenty 
other  residents,  were  sworn  on  the  jury,  shews  at  all 
events  that  more  persons  than  the  defendants  were  on 
^  the  jury,  and  the  custom,  as  set  out,  is,  that  the  said  jury, 
so  sworn  and  adjourned,  shall  enter  and  seize.  And  in- 
dependently of  this  objection,  1  think  it  could  not  have 
been  intended  after  verdict  that  the  leet  jurors  were 
proved  to  have  been  all  acting  together,  because  the 
plaintiff's  counsel  offered  to  put  the  case  to  the  jury 
upon  the  fact  that  the  defendants  were  acting  sepa- 
rately ;.  but  the  Lord  Chief  Justice  was  of  opinion  that 
he  could  not  do  so. 

Parke  J.  I  have  had  some  doubt  whether  the  ob- 
jection properly  arose  on  the  record  or  on  the  evidence; 
but  as  it  is  evident  that,  either  in  one  way  or  the  other, 
the  plaintiff  would  be  entitled  to  succeed  on  one  part  of 
bis  rule,  and  as  the  rest  of  the  Court  think  the  objection 
is  on  the  record,  it  is  the  less  material  that  I  should  ex* 
press  a  decided  opinion. 

Pattesom 
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Patteson  J.  I  am  of  opinion  that  the  objection  is 
on  the  record;  and  it  appears  to  me  that  there  is  no 
ambiguity  in  the  expression  ^^  being  on  such  jury."  I 
think  that  in  Lord  Huniingiawer  v.  Gardiner  {a)  the 
question  of  an  ambiguous  expression  being  cured  by 
verdict  did  not  properly  arise ;  for  it  seems  to  me  that 
the  words  *^  to  give  his  vote"  in  that  case  were  clearly 
prospective. 

Judgment  for  the  plaintiff,  non  obstante  veredicto. 

(a)  lA4fC.  297. 


18S2. 

Shifpabo 
agahui 
Halu 


it) 


Green  against  Eloie. 

IN  Michaelmas  term  1829  the  plaintiff  Green  reco* 
vered  judgment  against  the  defendant  for  3338/.  and 
134/.  damages  and  costs,  and  in  May  1880,  he  caused  a 
fi.  fa.  directed  to  the  sheriff  of  Worcester  to  issue  against 
the  defendant's  goods.  The  sheriff  of  that  county  entered 
into  possession  of  defendant's  house  and  furniture,  and 
continued  in  possession  for  several  days,  when  he  with- 
drew upon  being  told  that  the  house  and  furniture 
were  not  the  defendant's  property.  In  December  1830 
the  plaintiff  caused  another  fi.  fa.  to  be  issued  directed 
to  the  sheriff  of  Middlesex^  and  the  latter  seized  and 
sold  defendant's  goods  to  the  amount  of  68/.  There 
was  no  return  to  either  of  these  writs.  The  defendant 
was  afterwards  arrested  in  this  cause  at  the  suit  of 
Green,  by  virtue  of  a  bill  of  Middlesex  founded  on 
an  affidavit  of  Green^  that  the  defendant  was  indebted 


fa.,  tnd  caused  part  of  the  debt  to  be  letied  tinder  the  second;  and  that  no 
lAade  to  either. 

to 


Thmndeuft 
4prtf  S6Ui. 

In  a  bUl  of 

the  ac  etiam 
clause  was 
on  promiaest 
the  affidaTit  to 
bold  to  ball 
stated,  that  the 
defendant  was 
indebted  to  the 
plaintiff  on  a 
judgment. 

Held,  this 
was  an  irregu* 
larity,  which 
entitled  the 
defendant  to 
be  discharged 
on  entering 
into  a  recog- 
nisance of  bail 
for  401, : 

Held.se- 
oondly,  that  it 
was  no  ground 
for  setting  aside 
the  proceedings 
for  irregularity^ 
that  the  plain* 
tiff  had  issued 
two  writs  of  a. 
rvtomhadbeeo 


Elqis. 
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1882.  to  him  in  1800/.,  on  a  judgment  for  the  sums  of  8888/. 
and  184/.  damas^es  and  costs,  recovered  in  this  Court 

agaifut  by  Green  against  the  defendant  The  ac  etiam  clause 
was  upon  promises.  A  rule  nisi  had. been  obtained  for 
setting  aside  the  proceedings  for  irregularity,  or  for  de» 
livering  up  the  bail  bond  to  be  cancelled  upon  tlie  de- 
fendant filing  common  bail ;  on  the  grounds,  first,  that 
no  return  having  been  made  to  the  writs  of  fi.  fa.,  the 
plaintiff  could  not  arrest  the  defendant ;  secondly,  that 
there  was  a  variance  between  the  afiidavit  to  hold  to  bail 
and  the  ac  etiam  clause  in  the  bill  of  Middlesex;  the 
former  stating  the  action  to  be  founded  on  a  judgment, 
the  latter,  on  promises. 

Campbell  now  shewed  cause.  It  must  be  conceded 
that  where  part  of  the  debt  and  costs  has  been  levied 
on  a  fi.  fa.,  the  plaintiff  cannot  regularly  sue  out  another 
fi.  fa.,  or  a  capias  ad  satisfaciendum,  before  the  return  of 
the  first  writ  (TVcU,  996.  9th  edit.);  but  that  is  upon 
the  prindple  that  an  execution  must  be  deemed  a 
satisfaction  of  the  debt  until  the  contrary  appears.  Now 
here  it  does  appear,  by  tlie  affidavit  of  the  plaintiff  to 
hold  to  bail,  that  the  debt  has  not  been  satisfied.  The 
presumption,  therefore,  of  its  having  been  satisfied  by 
the  execution  is  rebutted  by  the  oath  of  the  plaintiff. 
The  second  objection  is  premature,  there  being  no  de- 
claration. 

White  and  Follett^  contra.  The  rule  of  law  is,  that  if 
a  man  seize  the  goods  of  his  debtor  he  cannot  take  his 
body  also,  except  for  the  residue  of  his  debt;  and  there 
must  be  a  return  of  the  sheriff  to  the  first  writ,  in  order 
to  bind  the  creditor  as  to  the  residue ;    Miller  v.  Par^ 

nellf 
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nett{a)f  Wilson  v.  Kingston  (b).  That  principle  applies  18S2. 
to  the  present  case.  Then  as  to  the  variance :  the  ac  --^— 
etiam  clause  states  the  action  to  be  founded  on  promises ;  agabut 
the  affidavit  to  hold  to  bail  is  upon  a  judgment  obtained 
in  this  Court,  so  that  it  must  be  in  debt  Hie  defend- 
ant»  therefore,  is  entitled  to  be  discharged  upon  filing 
common  bail.    {Tiddj  188.  294«  9th edit) 

Lord  Tenteroen  C.  J.  I  think  there  is  no  weight 
in  the  first  objection.  The  plaintifi^  might  declare  in  an 
action  on  the  judgment,  without  stating  that  a  fi.  fa«  had 
ever  issued  or  been  returned,  or  that  any  part  of  the 
debt  had  been  levied ;  and  if  the  debt,  or  any  part  of  it, 
had  been  levied,  that  might  be  pleaded  in  answer  to  the 
action  on  the  judgment,  but  would  be  no  ground  for  set- 
ting aside  the  writ  for  irregularity.  As  far  as  respects 
that  point,  therefore,  there  is  no  reason  for  the  present 
application.  As  to  the  second  objection,  that  in  the  bill 
oi  Middlesex^  the  action  is  stated  to  be  founded  on  pro- 
mises, and,  in  the  affidavit  to  hold  to  bail,  on  a  judg- 
ment obtained  in  this  Court,  in  which  case,  the  action 
must  be  in  debt ;  it  seems  to  me  that  that  is  an  irregu- 
larity ;  but  it  is  one  which,  since  the  rules  of  court, 

Hilary  term,  2  W.  4.  {Reg.  \0,\  entitles  the  defendant  to 
be  discharged,  not  upon  filing  common  bail,  but  on 

putting  in  bail  to  the  amount  of  402. 

LiTTLEDALE  J.  It  appears  from  the  year  book, 
80  H.  6.  24  a.  25  b^  cited  in  Vesey  v.  Harris  (c),  to  have 
been  once  doubted  whether  the  defendant  could  plead  to 
an  action  on  a  judgment  that  the  debt  was  levied  under  a 

(«)  2  MitrA.  78.  \J>)  S  Chittyt  JRep,  205.  (r)  Cro,  Car.  3S8. 

fi.  fa^ 
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18S2. 


0gamti 


fi.  &•  It  was  held  in  the  last-mentioned  case  that  such 
a  plea  was  good ;  and  here,  if  any  part  of  the  debt  has 
been  levied  the  defendant  may  plead  that  in  answer  to 
the  action  either  wholly  or  in  part. 


Parke  J.  If  a  judgment  has  been  satisfied  by  a  levy 
under  a  fi.  fa.,  the  defendant  may  plead  that  to  an  action 
on  the  judgment ;  but  it  is  no  ground  for  setting  aside 
the  proceedings  for  irregularity. 

Patteson  J.  concurred. 

Rule  absolute,  that  the  recognizance  of  bail 
be  confined  to  40/.,  and  that  all  proceed- 
ings on  the  bail-bond  be  stayed  on  per- 
fecting bail  to  that  amount. 


Apni  S6th. 

The  iUtute  of 
Marlbridge  ex- 
tends to  goods 
distrained  for  a 
poor  rate,  and 
the  sheriff  must 
replevy  such 
goods  on 
plaint. 


Sabourin  against  Marshall  and  Another. 

r\ECLARATION  stated,  that  a  distress  had  been 
made  by  one  R.  H*  under  colour  and  pretence  of 
a  certain  warrant  under  the  hand  of  J.  JB.,  a  justice  of 
peace  for  the  county  of  Middlesex^  upon  certain  goods 
and  chattels  of  the  plaintifl^  to  wit,  &c.  being  in  a 
certain  house  described  in  the  declaration,  for  1/.  1^., 
alleged  to  be  due  on  account  of  a  poor-rate  for  the 
relief  of  the  poor  of  the  parish  of  Si.  MattAeWy  Beihnal 
Greeny  under  colour  and  pretence  of  a  local  act  of  the 
55  G.  S.;  which  distress  had  been  impounded  in  a  certain 
house  also  described;  that  the  defendants  were  sheriff 
of  the  county  of  Middlesex^  and  it  was  their  duty  to 
grant  and  make  replevy  oi^  and  deliver  the  said  goods 

and 
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and  chattels  to  the  plaintiff  upon  being  legally  required        1832. 
so  to  do ;  and  the  plaintiff  was  legally  entitled  to  re-       """""^ 
plevy,  and  have  back  his  said  goods  and  chattels,  in        agauut 
pursuance  of  the  statute  in  that  case  made  and  pro- 
vided, and  to  try  the  validity  of  the  said  distress  upon 
finding  and  delivering  to  the  sheriff  pledges  for  pur- 
suing his  suit  against  the  said  R.  H,^  for  so  taking 
and  distraining  the  said  goods  and  chattels,  and  for  ' 

the  return  thereof,  if  a  return  should  be  awarded ;  and 
also  upon  causing  two  responsible  persons  as  sureties  to 
join  him,  the  plaintiff,  in  a  bond  to  the  sheriff  in  double 
the  value  of  the  goods  and  chattels  so  distrained  as 
aforesaid,  (the  value  to  be  ascertained  according  to  the 
statute  in  such  case  made  and  provided),  and  conditioned 
for  prosecuting  tlie  suit  of  replevin  of  the  plaintiff  against 
the  said  R.  H.  for  the  taking  of  the  said  goods  and 
chattels  with  effect  and  without  delay,  and  for  duly  re- 
turning the  said  goods  and  chattels  so  distrained  in  case 
a  return  should  be  awarded,  to  wit,  at,  &c.  The  de- 
claration then  stated  that  the  plaintiff,  within  the  time 
allowed  by  law  for  replevying  the  distress,  was  ready 
and  willing,  and  offered  to  defendants,  so  being  sheriff 
as  ^aforesaid,  to  find  and  deliver  to  the  said  sheriff 
pledges  for  prosecuting  his  suit,  &c.;  and  also  for  the 
return  of  the  goods,  if  awarded ;  and  also  to  cause  two 
responsible  sureties,  to  wit,  C  D.  and  E.  JE/.,  to  join, 
and  the  plaintiff  and  the  said  two  persons  were  ready 
and  willing,  and  offered  to  join,  in  executing  a  joint 
and  several  bond  to  defendants  as  such  sherifl^  con- 
ditioned as  aforesaid ;  yet  the  defendants,  not  regarding 
their  duty,  &c.  nor  the  statute,  refused  to  accept  such 
pledges  and  sureties,  or  to  take  such  bond,  or  to  make 
deliverance  or  replevy  of  the  said  goods  and  chattels,  &c* 

By 
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ISS*2.  Bj  means  whereof^  &c.     PleB,  not  guilty.     A  verdict 

"~*"^  having  been  found  for  the  plainti£^  &c. 

iigabui 


BunhdL  wsw  moved  to  arrest  the  judgment     An 
action  is  not  maintainable  against  a  sheri£P  for  refusing 
to  grant  a  replevin  on  plaint  without  writ.    At  common 
law  the  proceedings  in  replevin  commenced  with  suing 
out  of  Chancery  a  writ  directed  to  the  sheri£^  complain- 
ing of  an  unjust  taking  and  detaining  of  the  goods, 
and  that  gave  the  sheriff  a  judicial  authority  to  deter« 
mine  the  matter  in  the  county  court;  but  great  delay 
frequently  arising  from  the  necessity  of  such  application 
to  Chancery,  the  statute  of  Martbridge^  52  Hen,  S.  c.  21^ 
provides,  **  that  if  the  beasts  of  any  man  be  taken,  and 
wrongfully  withholden,  the  sheri£P,  after  complaint  made 
to  him  thereof  may  deliver  them  without  let  or  gain- 
saying of  him  that  took  the  beasts."     That  statute  was 
made  to  remedy  the  oppression  of  great  men  against 
their  tenants  f  2  Inst.  103. ;  and  does  not  extend  to  goods 
distrained  for  a  poor-rate,  for  in  that  case  the  distress  is 
in  the  nature  of  an  execution.     It  is  said  in  Gilbert  on 
Distresses^  p.  IS.  (ed.  1794.)  that  a  distress,  in  the  genuine 
sense  of  the  word,  was  no  more  than  a  pain  on  the 
tenant,  and  a  pledge  in  the  lord!s  hands  to  enforce  the 
service ;  and,  therefore^  it  could  not  be  sold  till  2W.ifM. 
c.  5.;  but  that  distringas  for  a  fine,  as  it  was  issued  in  the 
king's  name,  and  as  the  lord  might  sell,  was  rather  in 
the  nature  of  an  execution.     It  is  laid  down  in  the  same 
work,  p.  88.,  and  was  held  in  Hutchins  v.  Chambers  {a\ 
that  the  statute  51  Hen.  S.  5/.  4.  (which  enacts,  <*  that 
none  shall  be  distrained  by  the  beasts  of  his  plough  or 

(a)  IjSum  58S. 

his 
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his  sheep,  cither  by  the  king  or  any  other,  where  there  1882. 
is  another  8u£Bcient  distress.")  applies  only  to  distresses  — * 
for  rents,  amerciaments,  &c.,  but  not  to  particular  dis*  aganui 
tresses  under  statutes,  which  are  rather  in  the  nature  of 
executions  i  not,  therefore,  to  distresses  for  poor-rates, 
which  are  a  parliamentary  remedy,  unknown  at  the  time 
pf  the  statute,  for  a  public  duty.  Then,  if  this  statute, 
though  declaratory  of  the  common  law,  and  though  the 
king  be  named  in  it,  will  not  extend  to  a  distress  for 
poor-rates,  a  fortiori,  such  distress  is  not  within  the  sta- 
tute of  Marlbridge.  Besides,  pleas  in  the  county  court 
must  be  determined  by  wager  of  law,  unless  a  juiy 
trial  be  authorized  by  prescription,  or  writ  of  jf»ticies; 
52  Hen.  S.  c.  22.,  2  Inst.  14*2.,  DaUoris  Sheriffs  cap.  112., 
FincVs  Lav^  117.;  whereas  by  43  Etiz.  c.  2.  s.  4.,  if  an 
issue  be  joined  in  any  action  for  taking  a  distress  upon 
the  pleadings  there  specified,  such  issue  must  be  tried 
by  a  jury.  This  shews  that  replevin  by  plaint  does  not 
lie  in  the  case  of  a  poor-rate. 

Lord  Tenteroen  C.  J.  I  think  there  should  be  no 
rule  in  this  case.  Before  the  statute  of  MarJbridge^ 
when  a  man's  beasts  or  goods  were  distrained  and  im- 
pounded, the  owner  had  no  other  remedy  than  a  writ  of 
replevin,  and  this  was  attended  with  considerable  delay. 
That  statute  was  intended  to  give  a  more  expeditious 
mode  of  getting  back  goods  illegally  distrained.  It  is  a 
remedial  act,  and  ought  to  be  liberally  construed ;  and  so 
construed,  I  think  it  may  well  embrace  all  cases  to  which 
replevin  by  writ  was  otherwise  applicable.  The  statute 
43  Eliz.  c.  2.  gives  the  power  of  levying  poor-rates  by 
distress  and  sale;  and  section  19.,  by  implication,  gives 
the  power  to  replevy  for  goods  unlawfully  distrained ; 

for 
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1832*       for  it  enacts,   that  in   an  action  brought  for  taking 
■^  any  distress  for  a  poor-rate,  the  defendant  may  make 

offumt  avowry  or  cognizance.  The  legislature  must  be  under- 
stood,  from  that  section,  to  have  intended  that  tlie  par^ 
whose  goods  were  unlawfully  taken  might  replevy  by 
any  mode  then  known  to  the  law ;  for  the  remedy  is.not 
confined  expressly  to  replevin  by  writ,  and  replevia  by 
plaint  is  more  simple  and  less  expensive.  But  it  is  said, 
that  the  action  of  replevin,  if  commenced  by  plamt  ia 
the  county  court,  must  be  determined  by  wager  of  lav, 
and  that  the  statute  of  43  Mtz.  c.  2.  s.  19.  requires  that 
the  issue  joined  in  any  action  brought  for  taking  of  any 
unlawful  distress  for  a  poor-rate,  shall  be  tried  by 
verdict  of  twelve  men,  and  not  otherwise.  I  think  the 
meaning  of  that  provision  is,  that  in  whatever  court  such 
action  may  be  brought,  the, issue  joined  in  it  must  be 
tried  by  a  jury ;  and  that,  if  replevin  by  plaint,  there- 
fore, be  brought  in  the  county  court,  the  issue  must  be 
tried  by  a  jury,  and  not  by  wager  of  law.    . 

Rule  refused. 


^  J  »'.  '   y.i'   ill  '.' 
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Saunders  against  Drew  and  Others,  Executors  Friday, 

of  James  Drew. 


A^SSUMPSIT  on  promises  by  the  testator  for  money  By  a 

had  and  received,  &c.;  plea,  the  general  issue.     At  fivightment  Ibr 
the  trial,  before  Lord  Tenterden  C.  J.,  at  the  sittings  in  thepo^of 
London  after  Hilary  term  1831,  a  verdict  was  found  ^^jJ^aiSi 
for  the  Plaintiff  for  809/.,  subject  to  the  opinion  of  this  «*  ^  ?"»^ 

teniMi  ft  WM 

Court  on  the  following;  case.  funher  agreed, 

*  ^  that  the 

By  a  charterparty  of  affreightment  between  Z>mv,  the  Irdgbteryifiie 

tbouffht  prapOTf 

testator,  then  owner  of  a  ship  in  the  river  Thames  called  might  hii«  u» 
the  John^  of  the  one  part,  and  the  plaintiff,  a  merchant,  iotanncdlata 


of  the  other,  the  said  Drco)  let,  and  the  plaintiff  hired,  ^^J^^'ii^tt, 
the  said  ship  to   take  a  cargo  to  Calcutta^  and  after  ^^J^>^** 
delivering  the  same,  to  carry  a  cargo  of  grain  to  the  Isle  j"^!^*'  *J^ 
cf  France^  and  from  thence  to  bring  a  cargo  of  sugar  to  •^^  mwiar 

^  fboold  refit 

the  port  of  London  on  the  usual  terms.     The  charter-  the  TCMel  fbr 
part^  contained  a  clause  to  the  following  effect :  —            and  tfaa  eom- 
It  is  likewise  provided,  &c.,  that  if  the  said  freighter  men  should  ba 
shall  be  desirous  of  hiring  the  said  ship  for  any  voyage  all^ec^riat 
or  voyages  to  the  eastward  of  the  Cape  of  Good  Hope^  S^dS^s^  of 
be  shall  be  at  liberty  to  do  so  for  any  period  not  less  r!\****  *• , 

ireigoter  agrcad 

than  SIX  nor  exceeding  eighteen  months ;  and  in  such  to  pay  the 

awner  for  todi 

eventy  the  master  of  the  ship,  or  some  other  proper  person  voyaga  at  the 

rataof  1/.  aton 
par  nooth  on 
tfia  thip't  tonnaga,  and  to  pay  Tour  monUit  of  such  hire  in  advance,  and  at  tha  end  of  ox 
Bootfaa  two  furtfior  months'  pay,  and  so  in  erery  succeeding  two  months;  and  tha  h«l«*i^ 
dua  at  tha  termination  of  such  hiring,  in  cash  or  approved  bills. 

It  was  further  stipulatad»  that  if  the  veiael  should  be  lost  or  captured,  dia  freight  by  time 

ibottld  be  payable  up  to  the  period  when  she  should  be  no  lost  or  captured,  or  \mA  heard  of: 

HaU,  that  under  the  former  clauses  of  this  agreement,  the  freighter  could  not  claim  a 

latoni  af  any  part  of  the  four  months*  advance,  on  the  vessel  being  lost  within  that  period ;' 

bat  that  the  advance,  being  in  respect  of  freight,  was  absolute.     And  that  the  scipulatioD 

t  qnalined  by  the  subsequent  clause. 


Ihii  head  WM  not 

Vol.  III.  G  g  in 


tik  fCgg*  (ST  6<wrf'  'fi%!|f>  WlJ.  ^^Ump.  the  lwiU;P^  riw-^Ejwt, 
I^Wf  P9Wany!si  ^})«rtfrj»»s  th^  freighter  or.^is.flg^t* 
^fi^  s^I  Ajqim  tipie  to  tfp^e  direct;  and  that  dMriog  s^V^ 
'Kf{|^i^..px.vQy0ge$9.  the  vessefs  usual  coxnpl^iuem^.^ 
jq^^.os.iar  aa  practicable,  shall  be  kept  up^  and.th^ 
yj^s^el  h^  kept  tight,  staunch,  and  strong,  and  sufficient)^ 
Itj-jfifidf^d  with  boats,  anchors,  tackle,  provisions^.  Siff^p 
{^fl,^l,pther  necessaries  proper  for  the  senrico.  ^  Ao^ 
Tf^  consideration  of  the  premises,  the  said  freighter  dodji^ 
a^je^  to  pay  unto  the  said  owner,  at  the  rate  of  X^ 
^^^W  P^^  ^^^  P^'  calendar  month  for  every  t/(VX  ^ 
t)}e  ^(i  9)iip's!  roister  tonnage,  to  be  compote^^  %qi 
S^  d^  9n  which  the  forty  mnning  days  allofi^  tfflS 
loading  and  unloading  at  the  port  at  which  $fcein8j^4^{){^ 
l)ir^d.(4^),  0n4  cease  on  her  being  ladisn  pnd  UnaUj^e- 
i^patched  rpr  this^4;/e  qfEronce^  or  from  thewe^  ^P^Tft 
of  London  i^ap^.tihm  he^.qr  hh  ageqts^.&c.  shall  ^dpfif^ 

P(^y  .untotbq,«ai(l,flia^t^r«/9Wtr  roojath*  ^pf  J8uqhiPff?p?^yft 
hire  in  .advance  ai^.yt,,^h^expir^icH^  of  .fix..fBontfe^i 
twQ  furtl?^r;fw^oiji/ths^\.pay^jao^^  il?  ^vprji  i^iKjc^Jgj 
tvro  nfpijtbf  :d^ring  ^^  fWd,.mofttWi,>jr^^,|,ggc^.^^ 
'H^no^  th^  flWy  be,dfte,^t,l^.fp|7n/nt»o5fl^!(|iSJBe^ 
^r^wbich  sh€i.wy'l?^.s9')hlreA.)^t^W  fe  c»%b^^*he4»Wi^ 
yhere  «be  i^J  b^.  ^  «Jtt?^9«^rWliniW»5fivgd^^jfe  m 

the  time,  fqr  ,wh^Fh,^l}p  gaj^y  ,bejS^,|iiped,f  J^ynlj^^  ]j(if^j| 
full  cargo  of  sugar,  in  bags,  for  the  port  of  Londouy  as 
^^^nfiirrjjefpf^iinfiiyti^flqd.     Af^4J^  '^M^\Wmm^y 

. .  .  declared 


IN  Tui^M^^'  tiift/  <fc  rniiiLtA^  iv.  lit 

idiis,  i/t^pivft^,  or  i^e^ed,  ib^  ft6iglit  "C^  thh^  ^iSt 

ii^  l^lteArd  dt"  *  It  #i!j  nirtKW  ^li^lrtferf;  Mt  !f '«f 

rniyWfdent  the  vessel  should  be  ^^bftg^ij  b  ^d  lor^ 
^oiik,  or  tindergo  repairs,  and  sboulcf  be  detaiiied  mot^ 
m^  ten  da3rs,  the  freight  should  cea^  ftota  the  ek'^* 
pA-atlon  of  snch  ten  days,  and  recommence  when  tea&f 
fiif' service  again:  and  in  case  of  the  monthly  frelglA 
llelbre  mentioned  not  occurring  at  Calctdta^  the  frei^ht^f 
agreed  in  advance  200/.  there,  if  necessary,  and  ot&^ 
ioO/.  at  the  Ide  ofFrance^  on  account  of  the  homewani 
freight,  free  of  interest  and  commission.  Then  fdllbwef 
a  stipuhttion  in  &vour  of  the  freighter,  respecting  mer 
^igfat  of  invalids  broaght  home  from  the  Isk  ofVranti. 
And  it  was  agreed  that  the  frdghter  should  bear  all 
pbtt  and  oiher  charges  durmg  snch  dme  charter,  but 
^ticb  freig^  to  be  in  full  for  primage. 
'  '^The  ^h]p  made  her  voyage  to  CaXeuHa^  and  thence  to 
Ab  '^  ^  France^  and  all  the  terms  of  the  charter^ 
^h}  we^  so  ikr  duly  performed  At  th^  Tde  ofFrAnci 
tli^  jl^Klihtii^'  licbording  to  the  abov6  mentioned  proviso; 
kn^d'^ffle^^hip  fdr  a  voyage  to  Calctdid,  mSi  paid  the 
mk^'f^iM:  tbt  fbu^  nidtilhe'/  Hireih  advance.  Th^ 
^t^^^iled,' i^d'^^  Ibst'M  h^r  idyage  two  hionth^ 
^l^agi^^g: 'OPftle^dtsthri'ti'^,  whether  Oie  plalntifif' 
(im^l^W^\M' dA  iW'pi^t^^^  fim'^het  charges  df 
fife  iUi^^'^'i^i^ttMj'dayiitg  Ihe  fc?m^  dT  tfie  last-mentidned 
iAifi^«fUit!<^i)tiflkl  id  i^cdverbaek  atiy'piirt  of  the  money 
Be^hbH  lidUhe&lJ '  'Thb'case  was  tidW^argued  by 

i}^mkamiidit  ihe  piaimiK  Th^  payment  of  four 
months'  hire  by  tlte.pbuiittff.tft  ihci.i^wner  was  not  ab* 
boicbdb  G  g  2  solute 
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"SfSfR       sdute  aiidlnuxipditionflly  but  d^iendent  on  the  amount 
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sbcndd^  dotiially  be  earned:  the  plaiDfcff  may 
4i*<<iir  tberefove  reoofier-  back  so  mtich  us  the  ship  did  ttCA,  in 
fitit'ig^m^i  Thifr  h  meiiely  it  question  on  the  intentioii 
ef  <the  pities  ns  disclosed  by  their  agreement.  It  is 
Abt  like  De  Sihaley^  KendaU{a)i  there  the  advance 
inade  by  die  plaintifFfor  the  vessel's  disbursements  after 
her  arrival  at  Maranham^  and  before  she  sailed  on  her 
yetdni,  was  held  not  to  be  recoverable;  but  the  agree* 
inent  in  that  case  was  an  ordinary  covenant  to  cariy 
^oddls  on  freight,  and  the  stipulation  for  certain  pay- 
jiientd  at  Maranham  was  intended  to  diminish  the  risk^ 
incident  to  such  a  covenant,  of  losing  the  whole  freight 
if  tfa«i  goods  were  not  delivered.  But  here  no  such  risk 
was  incurred:  the  hire,  being  at  so. much  per  month, 
bdetfme  due  at  the  end  of  each  month,  and  did  not  de- 
p^nd  on  the  ship's  arrival  at  her  port  of  destination; 
Weoording  to  the  doctrine  laid  down  in  Mafytie,  p.  101. 
(cited  in  Abbott  on  Shippings  p.  305«  5th  edit.)>  and  ooii* 
firmed  by  Havehck  v.  Geddes{b\  So  that,  for  as  long 
a  time  as  the  vessel  continued  in  existence,  the  ownir 
was  sure  of  his  hire ;  and  therefore  there  was  no  reason 
to  stipulate  for  the  unconditional  payment  insisted  opon 
by  the  defendants,  as  there  might  have  been  in  the  case 
of  an  ordinary  cotitmot  for  freight.  The  intention  of 
this  clause  may  be  inferred  from  the  f^llowii^g  ones^ 
which  provide  that  in  case  of  loss  or  capture  the  fire^^ 
by  time  shall  be  payable  up  to  (that  is,  only -up  tb)the 
period  of  such  loss,  &c.;  and  that  if  the  vessel  >sfa6ohli}ie 
detained  in  dock,  by  reason  of  any  accident,  more' than 
ten  days,  the  freight  shall  cease:  both  of  which  chuises 
are  evidently  meant  to  limit  the  liability  of  the  freighter. 

(a)  AM.^S.  57.  {b)  10  Eatty  555. 

It 


XhMti 


IN  THfi  Second  TtAib*  dF  vWIULIAM  IV.  %I9^ 

If  ie  flbo  stipolated,  that  if  the  itiofte  itojnqgBjbbfbrepiioe       lASIfil 
vidol  fer,  shall  not  take  idace  (iai  tthioh  dabeuthe  itosiU     ^ 
would  have  to  return  hotne  upon  fchei  ofdumy  ^nolBsuot       wtinfi 
a  ocmtraet  for  freight),  the  freighteff  aAailadvanBCRdOOfi 
at  Calcutta^  and  200/.  at  the  Ide  4jf  France.    iN^w^  'it  Is 
not  probable  that  the  parties  would  agree  Ibr  so  tmaUt 
an  advance  as  this  where  the  owner  ran  a  risk  of  Joaing 
his  whole  freight,  and  at  the  same  time  covedant  fortaii 
absolute  advance  of  1734/.  upon  the  time  voyage,  (wbefa 
die  freight  was  to  accrue  monthly,  and  the  owner.oon^ 
sequentty  ran   little  or  no  risk.     ManfiM  v.  Mi% 
land  {a)  ^ews,  tliat  where  an  advance  of  money  ^-tibe 
freigiiter  is  to  be  considered  as  part  of  the  freight,  4hat 
iatention  ought  to  be  expressed  in  oneqoivoeal  termSi  :> 

F.  PoUock  Qontxk.  De  Silvale  v.  Kendal  (&)  Qkarjii^ 
sbews^  that  an  advance  of  freight  eo  nomine  cannot  be 
reeovc^red  back.  The  only  question  that  could,  be  oriased 
bere  is  upon  the  construction  of  the  charterpar^,  taketi 
altogether*  But  that  is  in  favour  of  the  defeadanla* 
•The  intermediate  voyage  to  the  east  of  the  I^  qfMrm^ 
is  to  foe^for  a  time  not  less  than. six  iQonthd;  the  maatar 
is  to  vefit  the  vessel  for  such  voyage;  and  dtiriqg  the 
oaotmuaoce  of  it  the  coroplemeiit  of  men  fa  to  be>ma^»- 
^taioed^  and  the  ship  kept  tight  aad  strong,  and  sufir 
cisntly.  inmrld^  <dith  boatS)  anchocsi  tackl^  and  otlmr 
tt^cea^anias*  Xaconsideration  of  these  things^  the  plaint^ 
jaAipalatQft  to'.pay  M.  a  ton  per  month,  and  it  is  specifiealiy 
a^Med.thkt^rari  montha'  hice  shalLbe  paid  by  way  of 
iadteaoB('  after  which  there  are  to  b^  other  payments  at 
"isteitak  of  two  months,  whether  by  way  of  advance  or 

(a)  AB.^A.  582.  (6)  4  V.  ^  5. 37. 

r  (^  g  ^  Otherwise 


and  been  lost  immediately,  the  whole  of  the  four  months' 
advance  niiisi  IfaiVe' Been  retiimecf,  botwitbitdtidnig' ^e 
expense  incurred  'by  'tfee  owner.    The  c1sti!ie  for^^*y^ 
ihent  of  the  time-freiglit,  in  case  of  loss,  dowh^^  the^ 
period  when  the  vessel  should  be  lost  or  last  faea^d^ol^ 
is  not  lur  the  benefit  of  the  freighter,  but  fot  belt^< 
securing  to  the  owner  all  that  might  be  due  to  hktt  M' 
t}ie  tiime  of  such  loss.     The  largeness  of  the  sum  sUpii^' 
latect  for  by  way  of  advance  upon  the  freight  for'  tfii^ 
time  voyage  only  shews  that  great  addition&l  est^t}#tf 
was  tikely  to  be  incurred  in  fitting  ottt  the  v^ssel^'fii# 
sncn  voyage.  -^  •( vo 

Lord Tenterdkn  C.  J.  I  am  of  opinion  tfcftt'lW? 
defendants  are  entitled  to  judgment.  The  Ja#  4$  1iltt¥ 
laid  down  by  Saunders  C.  J.,  in  an  Anonymous  case^ 
i'Skowerf  2831  :  —  '^  Advance-mon^y  paid  bfefdrei^*#  in 
part  of  freight,  and  iiartied  so  iti' the 'chdi*ttt7*irQ^ 
although  tlie'ship  6e  li^sf  befbre  it  dome'to  d'^rf^lWrifa^ 
port,  yet  wages  are''due'idcor'dih^*tb^rfi/e'pnyj!yb^  it" 
the  freight  piid  ^^fbrt})^^  tiieyr^tgk}e7'^''ck^ 
their  mm^r  "Thts'^is  tfee^'^rbahd^  AflthH  fldttriW^I 
which  was  acted  upl)rf'*in'  ^IXSibdate'^.  keriaaHt^ifffam 
money  paid  iri^  advance  fcy^  fi'iight  catttidt*  life  rtci^AW 
baclc.  Here  the  mone]^  %ds  advfanded''  iil"j^^^^eift  4jf 
freight,  and  there  i&nothin^\n  (hd  t^ths  bV^th^^^D^WSt 
k)  take  it  out  of  the  established' ir^le:Wtii«f%dit^tA^ 


^  ^- '  ^       , » 


the 
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:,,l,KiTi^pAJifi.Jv  J  fiA.of  ,t,lje^,^pe  ^^flii^ion,^  i^ii^Rs 
cUiiae  j»  question,  bod  stood  nlpae.  there  could  have 
I^p.no  d4»ubt  that  the  owner  wa$  entitled  to  retain  the 
i^%^P|ce-Qioney>  according  to  2  Shower^  283.^,  cpn^rmed 
1^,'Zte  Sflvak  V.  Kendall  (a).  And  the  subsequent  stipu-. 
]|^iw  for.tbe  payment  of  freight  until  the  vessel  should 
b^.^ost  or  captured,  ought  not  to  be  considered  as  rer 
s$i9ctiKe  of  the  former  clause,  if  the  whole  can  be  read, 
tg^f^it^X  io  a  diSerent  sense.  I  think  it  may  be  so 
1^1^^  It  cannot  have  been  intended  that,  after  the 
owner  had  been  at  the  cost  of  refittinc:  his  vessel  for  the 
intermediate  voyage^  he  should  forego  the  advance  made 
iqipqpsifieration.of  that  expei^e,  if  t|ie  vessel  w^re  Ipst 
iipipedii|te^  pQ  commencing  such  new  voyage. 

,,.  I'^jA&i^.J.    Put  for  the  latter,  clause  of  .the  charter^ 
P5WBfrrt}f FS  «ottW  ^  no  doubt  oo  ^js  c^^:  aifd^I  tljinl^ 

%%  «jrt^BMMed.,M^t,,if„%„3^.jjt|,hii:ed  for  a  vqyag^.  to 

}m  f^fl  PP>PW  ^m'^  for  ^ba|,purppse..  Some  cop»t 
^jffisf|tj,oi)y  At.«)i  eyent^  ya«^  (lue.  19  hip  on,  this  account} 
WA-H-.^S  givqj  j?j[  tl^ adwn,9S  pf  foj^r ;  inoii,ths'  freight 
'if  jWt«V}!^nflpd».  ,thftf .  tberp  JB  ^.^iferencp  between  thi^ 
j^Q^iit^^  i  2j)l^  i^ilvale ^*  Kendall  because  the  owner 
j^^-A^  J9)f ^  t>^^*    But  stiU  there  wa^  a  risk  to  be  pro- 

(a)  4  V.  ^  ^  37. 
i)fAi  G  g  4f  vided 


rS52«       vided  against;  for,  without  the  stipulation  for  an  un- 
conditional  advance,  the  owner  would  have  lost  by  the 

Saumobas 

agaitut        transaction  if  the  vessel  had  not  survived  for  a  suffi- 

-"-!   ,!  ciefat  ]^tirtiin  irf  th^fod*  itiobthi^  to  rdinbuiife  Wmv  bjr 

the  monthly  hire,  for  his  outtay  In  repairs.     The  doubt 

on.  this  case  arises  on  the  latter  provisions  of  the  charter- 

«-.>'.' 'J.    / ,  party,  some  portion  of  which  is  in  favour  of  the  freighter,! 

iamjy  t.  ..  )  i  n  but  that  wliich  respccts  the  advance  of  freight  in  case 

.'^'z  n      .\no  intermediate  voyage  should  be  undertaken  is  for 

b-t^rci.         ...(the  protection  of  the  owner.     The  principal  questioti 

Xjhj    .       l'.  ^s>  ^"  ^^^  effect  of  the  stipulation  for  payment  of  the 

"*j; '.  ^      '  ;  time-freight  down  to  the  period  when  the  vessel  should 

'"   ' '  be  lost  or  captured  :  but  I  think,  if  it  had  been  meant 

^'  '•:  thaty  in  case  of  a  loss  or  capture  within  the  first  foii^ 

eo^.o  *    v   '   •  months,  a  proportionate  amount  of  the  freight  should 

)'  r„ ...     .     \)e  returned,  that  intention  would  have  been  expressed i 

,^^'./>  1/ ,  \,.   and  as  it  is  not,  I  am  of  opinion  that  the  plaintiff  has 


jriw 


j^jj  no  right  to  recover. 

I 


Patteson  J.  I  am  of  the  same  opinion.  It  is  cleflr 
that,  without  the  latter  clause  which  has  been  referred 
to,  the  plamiiff  could  have  no  claim  to  k  return  of '^y 
part  of  the  money  advanced.  The  stipulation  for  pUf^ 
ment  down  to  the  time  ot^  loss  or  capture,  appesctk!S% 
me,  at  first,  to  be  inserted  for  the  benefit  oFtlie  frd^htfei^y 
but  I  how  think  it  is  intended  for  that  ot  (he '  oWner/tii 
'  secure  him  from  the  loss  of  a  fractional  part  6f  tneWrty 
which  might  otherwise  have  ensued  if  the  ^hip  tlatf  fai^* 
lost  in  the  course  of  any  month  afler  th^'ex](^iradMr'df 
■;'  .      the  first  four.  .      .  /  .  i  ;.  • 

//  Judgment  for  the  d^f^i)dftti(». 
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IN  THE  tttCOHfi  XWA^.  PF,  ^l^IJ^W^R^  IV.  463^^ 

'J 

J)oj&  decD*.  John  Asufo:htH'  against  Tuoma3    -^'^^  / 

pJECTMENT.     At  the  trial  before  Park  J.,  at  the  D«»«or"«U 

A^*  my  DMtsaageB 

York  Spring  Assizes  18S1,  a  verdict  was  taken  for  sitaiate  at,  in, 

A       ,  or  near  ft  ■tract 

the  Plaintiff,  subject  to  the  opinion  of  this  Court  upon  called  Sw^ 
t^e  following  case.     The  action  was  brought  to  recover  ji^d]  wbldfl 
twO|  dwelling-houses,  of  the  value  of  100/.,  situate  in  onhe^Duke^ 
(fibrakar  Street,  in  Sheffield,  which  the  lessor   of  the  ^^  VST" 
Plaintiff  claimed  as  heir  at  law  and  residuary  legatee  *l^^^^, 

"      ^  fonr  hofiset  in 

under  the  will  of  his  father,  Joseph  AsJiforth.     By  that  ^^jfdd^  aboat 

,  •    twenty  yards 

will^  executed  in  February  1810,  the  testator  devised  as  tnmSnigHU^ 

*     '  '  "  and  two  hoiuet 

IpflOWS :  —  ,  about  400 

*f  I  give  unto  my  daughter  Hannah,  the  wife  of  STapiaeecaliied 
JTumas  Ba^r,  all  and  every  my  messuages,  tenements.  ^^^^S 
or  dwelling-houses  and  buildings,  situate  and  being  at,  ^l^horfaU** 
in,,  or  nwr  a  street  commonly  called  Snig  HiU^  in  ^«  bouses  by 

*^        '  •  ^  oneconveyanoey 

l^^ff^iddf  which  X  lately  purchased   of   and  from  his  and  redeemed 
^j;9ce  CbarUs  Duke  of  Norfolk^  or  his  trustees,  under  upon  all  by 
9^4  ^X  ?firtue  of  an  act  of  pfirliament  made  and  passed,  He  bad  no 
^I^weriqg  his  said  Grace  to  sell  certain  lands ;   To  %^^mT^  "* 
h9ld,(untQ  ipy  said  daughter  Hannah,  her  heirs  and  tbeierms*'"«t, 
fl^ijjij^  Jfor  eiver."     He  thw  devised  to  his  son  Thomas  'Sj^.^J^^^ 

prancrty  ixf  the  value  of  lOOO/.  in  the  parish  of  Ecdes^  •pp^J  ^  ^« 

rrnrro VI  re.  r^^  ^    . ..  f  bouses  in  6t6. 

j^(^  ff^>^'  ^V^i^^  ^Q  certain  payments ;  to  another  son,  raitar  street  / 

and  tbaty  there 

KirSffinfi^i'?^^^!^.^^^^^"^  in  the  same  parish,  in  fee;  being  four 
and  to  two  other  married  daughters,  legacies  of  600/.  answered  all 

^^,SHg^.°P  ^^^  ^"^^^"^  ^^  ^'*  '®**   ^^^^  *"  ^^   jSedeX,! 

of  the  personalty.     All  the  residue  of  his  real  and  per-  JJ^^  ^^' 

topasstbose^ 
and  not  the  two  to  whioh  only  part  of  tbe  description  applied. 

sonal 


VI  yCiaSEB'in  fiASTiZRcTTdSBiMaHT  m 


lSB8i  ^miiBiivAa^th^  ^BmM^is?e\iest  SOB  t\lbin)^^i^^  tb 
the  plaiodfi^ilk^kdiB^dexdeiUOi^  &Ci  &i!ieytauioo  ^.lo  lol 
''  ■TbeetfealdioriHtrtheitijtie  ^oflii^; death  was. matinin 
fta  akiid  blL-  ppssesAiob  vof  f&uK-  dw«ltiiig4KHbQEii.!oC]tb<i} 
^AJlidibfi  Q0t)/4'^sitDale:a£ithe  eitjit<eod.iif  ttstraetlelilledi 
Jf^  Btirfi^HAan^tJiKnty  yards  fnm  £f%£Ktfi;.«ndi«& 
lliit  twin  liUiass  in  ()uestioti»  sUoate  ia  GO^Koltar  Sti^ed^lML: 
tbe  west  end  of  Wed  Bar  Green,  These  last  ane^  Aomb 
Sm  to  d99  yards  distant  from  Snig  Hill^  and374).y8JiisT 
fiiotn  the  oUier  houses  in  West  Bar.  All  are  situate,  iir 
a  HDW^  populous  part  of  Sheffield^  the  intermediate  apacK 
bebig  covered  with  houses,  intersected  by  cross  streefiao 
There  are  no  tenements  between  Smig  Hill  and  theihiHel 
dwellin^hottses  at  the  end  of  West  Bar.  ,> ;..  t; 

At  the  time  of  the  conveyance  next  mentioned,  the 
four  bouses  were  standing  upon  plots  oFgnMinid.'.'iMn- 
taidiiig518  square  yards,  holden  by  the.testdlocdf  iber 
Duke  oiNtitfbtky  by  lease ;  the  two  faoas^  Were  aftandrf 
ing  on  other  ground  containing  eigfatyHone'sflpiavb 
yards,  <iIao  holden  by  him  of  the  Dnke^  atia^rflnoA 
annual  payment,  but  without  lease.  The  festafaafc'fjfccwr 
wards  bought  both  pieces  of  ground  of  tfa&Ddk^aC 
Ner/bik's  truE^d^s,  under  en  aet  of  4A,0e^»  ^gafisnad 
to  in  th^  will,  by.  one  icontrabt, .  and'Sw  ondjanm)  of 
917.  lOi.;  and  the  tiMteeacbnteysdidb^n  «o  faioi/iDrfee) 
by  indentures  cC  lease  mn^  rdsase,  in  J»^guat  ddft&s  i^bs 
ground  on  wliieh  tbe  Aur :  hoioes)  atodd,/ woa^tUise  de» 
aertbed  as  situate  in  'K€X»hall  Sbrnt^  fiKg^c^faadblyin^ 
intermixed  with  ground  iheld;by  (aBObUeo  paatyrjdfiafcad 
trliich  the  two  houses  atood,  was  ktbtedtdboaitnaOftiii 
Imd  JisDiltia^  to  ^a  oertdin  ^faer^slaect  injkSfig^diirafim^ 
mM,  called 'Gr»bia//ar  Sfreet^/'  and;  >  bounded  vjOnnothar 

#ide9by:«atxeatand ky  gvoniid  sold  to JL  Jfi' j  Tkeimidt' 

i>.-  :  .  ■  tax 


iH  THEj£HcbirD..!%kaAi*  WBaaUOi  IV. 

ijtm  •f4)oU»tkUrbf  preira^»iiira9fdcteaB42b7ftfas^  18881 

Ibr  one  coiMixaraAbnj  Ai\jd^by'tbstfi9iiib^Gnlir^tJnif.ir|  jili 
iiHlmtwtatordied  in  Jfii^  IfrlOplkb^kiguriifedfeasdii'of 

tbeild^Afidtot^  nrvoringt  *  ^herlesBOf i^of.\dftf«  ^mdff 
ttelbinal  ekktes  i^f  eonsiAerBbhinatkiaikUk  ^l), 

atidf^  Itti'ge  t^sidn^  of  ptrsonalaf:  JTbrnaor'Aiivr^tiM} 
ddendant,  who  surrived  Hannak\hh  Mfi^-  tfsotipeii/Ab 
TdBts  and  profits  of  the  premises  naw  soo^t  to  he'l^ 
covered,  firom  the  time  of  the  testator^s  death  dU  tUii 
sctMB  was  brought.  The  testator  had  no  otb^r/raali 
oatate  in  Sheffidd  than  that  purchased  by  him  of  thd 
Sokectf  NorfbUfs  trustees,  and  did  not  bay  ai^  oftkef 
property  of  them.     This  case  was  now  ai^oed  by        .  ^ 

'•ifK^iiman  tor  the  lessor  of  the  pkintiff.  Theqiiei^ 
ikiii  fep'tfae  opinion  of  the  Court  ]s»  whether  th^  tsi90 
hbusea  in  QAndkir  Street  passed  to  Hmnah  by  tht 
dtviaft  in  her  fayour,  or  to  the  lessor  of  the  ptiaintiff  by 
flHsoBesiddary  dlaUlse.  Firsts  it  may  be  enquired,  what 
woiUimve  been  the  conatructioD  of  the  davise  %oH«^ 
ImJfy  Ifj  Che- only  w6rds  of  desmption  had  beeoy.  M  aU  my 
faeaaii^l^QSy  &o.'tittiafte  at  or  near  Ai^  HUk^'-  Now,  Ij 
!•  tane-  that wiordi m  aderiaemuat'  be'cqmlriied  ao  af 
IflD^nswartbe  intention -of  cbe-feestaitor;  butafofoedin^ 
tii^retiitteti  iavfiot  to  bft^poi  <utM&  lfaeiti>  wb^reao;  easifit 
fide  anilbatisfj^itbeip  nifianiilg.  Hete.iittiui^bfiiadmilted 
l^^ltliei>hbu8^  in  qt»eftloYi  would  hnvd  passed,  if  theva 
hadi^ftfeen/riKirotbeosiibettehf  an^wsmog  the  descripiiQ«l 
M  aOanisiai'  Snig^HiUJ'  'Bat'  tketetatBi  others  preciaetf 
wiiAin\ihi^\dkiteiiiptiony  behig  aituale  cM^indficdMailk  but 
laHfainnttviniyKyarda.  of  the>\plaee\\naiDBddJj  It  is  W4 
•iacdsaalrjr,  tbteelbns^  to  suppose. tl^iotbeiitsoBnpi^iAtifisljr 
vMt  remote 


OASBS  t^  EASTER  T£fiM:  h 


r  v\ 


Damote.booEies-weiB  kitended.  .  This  i»'aooorfiliQ||r.to 
the  rule  .a£  cimstnictiaa  laid  down^,l)gr  &Ofk^im  id. 
the  d^  Humphreys  v.  •  JSabertS'{a).  Near  ik  a  Mlalm 
JBrni^;  letmsi  iii^fiqin6kfilaatkMi%  400  yards  may  be  considered 
seaky^m.  othais  dktants  a  place  on  Scdidmrg  Plam 
Would,  be  $|iokeo  of  as  near  Aatedmnf^  if  there  were  lOnlf 
aiew  Imndred  jrards  between ;  but  if  a  testator  deviled 
premises  ^'  near  Charing  Cross"  houses  in  ibe  ne^^ 
bouvhood  of  Palace  Yard  could  scarcely  be  said  to  come 
within  that  description ;  especially  if  the  testator  had 
other  houses  at  the  bottom  of  St»  MartMs  Lane,  Theti^ 
do  the  other  words,  ^^  which  I  lately  purchased  of  die 
Dake  of  NorfMj  or  his  trustees,"  make  any  di&reace 
in  fevonr  of  the  Defendant?  All  the  houses  were  putt 
chased  of  the  trustees,  but  all  are  not  ^^  at  or  near  Snig 
H3lf"  and  where  there  are  lands  which  correspond  iik 
every  particular  with  the  description  in  a  devise^  such 
devise  is  not  to  be  extended  in  construction  to  lands 
•answering  only  a  part  of  the  description.  Doe  d*  Tyrrell 
T.  LyfotA{lji)\  and  Lord  Bacon* s  Maxims  of  the  Lam^ 
Comment  on.Ssg*  IS.  Doe  d.  Chichesier  v«  Ox€nd&i{ii)f 
shews,  that  where  the  words  of  a  devise  may  be  siuMdd 
in  efvery  pespect^  by  .referring  them  to  one  estate^  it 
cannot  be  proved  by  collateral  evidence^  that  aaocfaec^ 
notfallii^  within  the  express  terdis  of  the  4evisi^  waf 
meant  to  pass*  Doe  if.  Dell,  v.  PigoU{d)  was  a'lBtreoger 
case  than  the  present^  but  is  an  addinonal  cutjlmiiyj^ 
shew  that  a  fiorbed  consttwction ought  not -toibi  adopted 
where  the  words  of  dense  may  be  satkfied  by^/a'sMste 
natural  one.  And  it  is  a  rule,  that » an  heir-at  Uw  iii  not 
to  be  disinherited  except  by  express  words.   •    ' 

{a)  5B.tA.  401.  (6)  4  If.  ^S.  550. 

.     (c)  3  Ttmnty  147.  ;(4)  7  TaUtA^  S5^* 

Mtlner 


IN  Tus  SkdaN0  TiiAUr  dw  /WXLEIAM  IV. 


/  • 


JtfiM^oontvi.  If  the'  houses  in  queslioiir'pMss  In 
Sirahy  itediinot  be  saiil  tbaC  thevlvrdB  of  ddrise-are  wit 
saitbfied.  It  is  true  that  ^<  n^r "  is  a  reliltlve  tenti^ 
but  there  is  nothing  to  restrict  ks  meaning-  to  the  do*  SiiA 
gree  contended  for  on  the  other  side.  Even  aeoording 
|0' the  argument  for  the  lessor  of  the  plaintiff^  this  word 
in^ht  well  imply  a  distance  of  400  yards,  in  an-  ttn^ 
finisfared  quarter  of  a  town,  and  where  part  of  the  in* 
terval  oonsisted  of  plots  of  building  ground,  as  may  be 
inferred  from  the  language  of  the  conveyance  by  the 
Duke's  trustees.  Here  the  property  was  all  purchased 
together,  and  transferred  by  the  same  indentures  of  lease 
jmd- release;  and  the  land-tax  upon  all  was  redeemed  at 
the  same  time :  it  is,  therefore,  the  more  probable  that 
ail  was  considered  as  one  in  the  devise.  If  the  words 
had  been  only  <'  my  messuages  which  I  purchased  of 
<3>e  Dcdce  of  Norfolk's  trustees,'*  there  could  have  been 
no'doubt  And  if  the  meaning  of  these  words  is  dear,  the 
previous  ones,  **  at,  in,  or  near  Snig  Hiil/*  are  not  suffiv 
Gient  to  control  it.  In  Doe  d.  Hwkphrofs  v.  Itoberts{a\ 
Mbott  C.3.  says,  ^^  Suppose  a  man  having  no  house  in 
the  High  Streetj  devbed  his  house  in  the  Htg/i  Street^ 
if  tffi  had  a  house  in  tins  Bakehouse  Lant"  (which  was  a 
plate  leading  out  of  the  High  Street),  ^'  would  not  that 
pass  ?"  «  ZLiUkdale  J»  Your  difficulty  here  is,  that  in 
conatrning.a  dehrise  of  property,  the  first  description  is 
^nerally  nesorted  to^  to  ascertain  the  meaning  of  the 
Me§t^J  .  TAe  whole  is  to  be  taken  together.  In  Doe  d. 
Beach  y^lArdJertey{b)  the  testatrix  devised  aU  her 
Bffiton. Ferry  estate,  which,  for  some  time  before,  had 
been  commonly  understood  to  comprise  lands  in  the 
counties  of  Brecknock  and  Glamorgan ;  and  by  a  subse- 

(a)  6B.tJ,4\0.  (6)  1J9.4'^.550. 

X  quent 


1  ^HSridBH  i&  wAgmSR-vmSue^  « 


^  ftK  my  Pofiline  ^osfk  -e^aM^;  nfkiefr,  i» 

JBKfilH  "JPtl^'  6St8^  '-'ft  SmtfttC  in'  '(b6  6(Alll^%f%3MMDP'' 

^ ;  '^mS1if^iUr  contended,  diat  thelatler  diftiM  Afaprf 
tlie  •  *<•'  Btihb'il^hyy  es'tke."  to  be  limited,  f^  knrtliP^ 
iM^midii'dr  flie  Cfeitetria^'  to  Ia»dk  ia  gtomiigiiwitiJi" 
BM  TjbHt'EambdrVkgk  skid,  that  the  %«ivb  reUBi^i^Rid 
ifl  this  latter  devis%  if  they  were  to  be  ccmsidercNi4^ 
tbe*€k>urt,  were  only  t^ords  of  suggestion  or  affirmiidliip 
And  not  to  be  eonstrued  with  the  same  strietriess  ai^ 
they  had  been  words  of  restriction  or  limitation;  iftt^ 
tkefefore,  that  they  could  not  do  away  with  that  wMkit' 
before  was  a  clear  and  perfect  devise.  In  GooMUi^ 
Sadford  v.  Southern  {a\  the  testator  devised  ^  alt*iii^ 
farm  called  Trogues  Farmj  now  in  the  occupadon  of 
j#.'C>;"  and  it  was  contended  that  certtto  dose^-wybh 
tfa#  testator  had  evidently  considered  aa  fmit'^tA^ 
fiMrm,  but  wbidi  were  not  in  the  -oecnpotion  6f  A^dfi 
VHSte  tberefbre  not  inchided  in  the  devise;  but  it  nil* 
held,  -that  peneel  or  no  parcel  mm  a  qaestion  oi 
and  tiuvtiiti  lh\»  ease,  it  being  clear  that- the; 
meaiK  t6  fkM  aU  tfmt  was  caOed  TVcgMA  Aria,  ^mMti 
waa  a  plaixi  Mi  ce^tfun  dasofiptiion,  Aei  ^ifiM^waiiiEa 
scriptloQ^  llie  ^4SM\tfAtkn  wOJld  iiot  *  aJN^i^tticnite^iltf 
yLMMiOe^fj'  at»<biibtet2feae^«ftsev<the«tk4kci^lik^ 
was  resortlKi'tO  tb-  i^devtaifl  th<d  meaning^  c  tnoiiqii^aab 

Lord  Tenterdem  C.  J.     I  am  of  opinion  that  the 
fdaintiff  ia  ehlMad  itojAdgtideiit.''  7bifi%esti^iUK^3es 
to  thei^fe<df'the'dlfendaMr'««^iny  deMOage^ittritl^ 
a^  in,  or'  n^ar  Snig  tiilfy  ixlhibh  i  lat^  ^^kimeMt^ 
the  Duke  a{,N^olk^  or  his  trustees,''    Tl^jpn^jur^Iour 

'* '  koosia 


WiHili  .tnfiwBwng  eveiy  part  of  tiwit  dtwipiMMb  ^a^  ^  IfMl 
iltjf h jhfl 4cfiwid»at kcleiuriy eiUkM Igr tfaA^Yil).  i^t 
ba,  iltoi^aimft  two  koiises  whiefai  aie  al  ^oqiit  d^i^tpowji 
ItS^^  indeed,  of  tbs  Duke  of  li^fj/jUes  4x3smi$9fi^  I&ft 
^foiiri  but  not  at  or  near  Smg  HUL  Tb^afi^siliiala 
i|t  a  place  which  was  Jkoown  by  a  diffunent  Msne  at  kast 
$va  jears  before  the  will  was  oiade^  bt  the  conv^jBactt 
of  ICfitf  speaks  of  them  as  fronting  to  a  street  ^fdled 
(ftJbfnMmr  Street.  Taking  this  and  the  other  facts  tags^ 
4ierc  (for  I  do  not  ground  my  opinion  merdy  oa  the 
4l»tiilice  from  Snig  HiU\  I  think  the  testator  has  not- 
i|led>  such  terms  in  his  will  as  enable  the  Court  to  say 
tiMit  he  meant  the  houses  in  question  to  pass  to  the  wife 
Q^rthe  4ofendant  7 

ilJLtrrMWiO^  J-    The  first  part  of  the  descripciaiv. 
%iiy  ;Qi€SPaiiages  situate  at,  in^  or  near  Snig  HUk^^  ap*^ 
pK^tto  the  four  houses,  and  not  to  those  now  claimed. 
TImi  fuciber  wordi^  "  which  I  purchased  of  the  Duke- 
c^>'i0oCfbi^y  or  his  trastees,**  are  iwrrely  additional  de- 
sfeiptiM,  and  do  not  extend  the  efibct  of  what  pvecedes. 
Uotabes  M  or  near  Snig  HSl  wooM  haua  passed  bjr  the^ 
fbsinav'part'of  the  daitae»  akhough  soaaa  of  dicm  had 
qati  tofm.bpi^igkft  of  the  Dafceeir  hie  (rasiees,  acoordii^ 
tftotfapisidc^  fk^  jiikeFe  tbeca  i$-aafficieilt  cettaioiy  in  a, 
description,  a  felse  fffiineaaf  added  ibaU  oPt  destroy  Us^ 
effect  (a). 

2^B^9IPI<Jf  Qna-itile  of.«attMru^iioaiSi  that  on  heir 
•$j]M'!#^.Q^h?  ^iafaerited  except  by  express  wofds.* 
4#4*.'iiiMh9i^  ^  etat4Kl.by  l^TA'BacQ$k  is,  $hai  if  there; 

flfH  BmeoifC$  liaaanu  cf  the  Law,  CommeniM  on  Beg»  15»  and  JK<g.  d4«' 
Aad  fM  FNMff  •»  DMPiM,  fQl*iW<VtkMv*^t. 
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1892. 

Dob  dem* 

AsBrORTH 

against 
Bowsa. 


be  some  land,  wherein  all  the  demonstradons  in  a  grant 
are  true,  and  some,  wherein  part  are  true  and  part  false, 
the  words  of  such  grant  shall  be  intended  words  of  true 
limitation  to  pass  only  those  lands  wherein  all  the 
circumstances  are  true.  Here  all  the  circumstances  are 
true  of  the  four  houses,  but  not  so  of  the  two ;  these 
last  are  not  **  at,  in,  or  near  Snig  HiBj**  and  they  are  in 
a  place  bearing  a  different  name.  And  if  the  testator 
had  intended,  by  the  devise  in  question,  to  pass  all  these 
houses,  why  should  he  not  have  described  them  as  all 
his  houses  in  Sheffield  (for  he  had  no  others)  ?  or  all  the 
houses  which  he  bought  of  the  Duke's  trustees?  I 
think,  therefore,  that  the  judgment  must  be  for  the 
plaintifE 


Patteson  J.  I  am  of  the  same  opinion :  and  I 
think  this  case  is  the  stronger,  as  the  two  houses  are 
situate  in  a  place  which  has  a  distinct  name. 

Judgment  for  the  plaintiff 


Saiurday, 
Jlpni  SStfa. 


The  King  against  The  Inhabitants  of 

PiDDLEHINTON. 


The  matter  of    f^N  appeal  against  nn  ofder  for  the  removal  of  John 

an  apprentice,      Vy    ^^,  ^  .  ,,        n-r*.,,,,.  •• 

baring  had  the  Norihover  irom  the  parish  ot  Pidalentniont  Hl.tbe 

powKston,*        county  of  Dorset^  to  the  parish  of  Charminster  in  the 

failed  in  busl- 

nett,  and  an  attorney  took  the  management  of  bis  af&irs,  and  costody  of  Ms  paptrs»'wfcidi 
be  in«pec(ed,  but  did  not  find  the  indenture :  Held,  that  this,  after  the  master's  death,  was 
a  sufficient  case  to  let  in  secondary  evidence  of  the  indenture,  though  bis  widow  wtts  living, 
and  no  enquiry  bad  been  made  of  her  respecting  it. 

A  father,  in  consideration  of  natural  aifection,  and  of  24/.  which  be  owed  his  son,  made 
orer  to  him  premises  in  the  parish  of  6\,  by  vertial  agreement  only,  and  the  son  received  the 
rents  for  three  years,  residing  in  &\  :  Held,  that  the  son  was  a  purchaser  for  leas  than  cOL 
within  9  G*  U  «•  7.  u  5.,  and  guned  no  aettlcaient. 

'  same 


PiDOUaZKTOK. 
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same  county;  the  sessions  quashed  the  order,  subject       18S2. 

to  the  opinion  of  this  Court  on  the  following  case :  —  '"' — 

The  respondents  proved  that  the  pauper,  thirty  years        agmnat 

m         _,  _  The  Inhabit* 

ago^  was  apprenticed  to  John  Fowle  of  Chdrminsierj  by  _  ants  of 
a  deed  of  only  one  part,  which,  on  being  executed,  was 
carried  away  by  Fcnele.  The  pauper  served  as  apprentice 
to  Fowle,  in  Charmin^er,  about  a  year,  when  Fcnole 
failed  in  business,  gave  up  his  premises,  and  passed  the 
remaining  years  of  his  life  in  a  lodging  at  Charminster, 
with  his  wife,  supported  by  their  friends.  Upon  the  failure 
of  FfftxHcy  Mr.  Sabine,  an  attorney  of  Dorchester,  had  the 
management  of  his  affairs,  and  the  custody  of  all  his 
books  and  papers.  He  looked  over  the  books  and  papers 
relating  to  Fowlers  accounts  shortly  after  his  failure,  and 
did  not  find  any  indenture.  Fowle  left  no  child.  His 
widow  quitted  the  neighbourhood  of  Charminster  about 
1821.  A  witness  had  called  upon  and  seen  her  in 
Ixmdon  about  a  year  before  the  trial  of  the  appeal : 
and  did  not  know  that  she  was  not  still  resident  there. 
It  was  objected  that  this  proof  was  not  sufficient  to  let 
in  secondary  evidence  of  the  indenture;  but  the  sessions 
were  of  a  different  opinion,  and  parol  testimony  was 
then  given  that  the  pauper  was  duly  bound  apprentice 
to  Fowle, 

The  appellants  then  gave  the  following  evidence  to 
sliew  a  subsequent  settlement  in  Stratton*  On  the  ISth 
of  OcHAer  1815,  '«7.  Brawn  and  his  wi&,  in  consideration 
of  4Q/.,  demised  to  WiUiam  Norlkover,  the  pauper's 
father,  a  cottage  in  the  parish  of  Slratlon,  Dorsetshire, 
for  sixty  years.  The  pauper,  by  a  verbal  agreement  with 
his  father,  who  owed  him  2^L,  was  put  into  the  possession 
of  and  received  the  rents  of  the  cottage  for  three  years, 
3/.  for  the  first  year,  and  5/.  for  the  two  next  years ;  at 
the  end  of  which  term,  by  indenture  dated  the  4th  of 

Vol.  III.  H  h  Naoemher 


^fit^r4  }pvf$fja94|<«SfCtini\JtPi  his>B«»  (tb«i|>atqMff)»lanfl 

^^\  yrUtKHU  fu^y*  iissigi9ineDt  or  conv^yanoB)  igJTchr'fii 
^^.  fop  tha  said  eottage,  and  put  hkn  ia  poMesskfMtf 
^f^  rents,. and  that  tbe  pauper  had  contracted  to>atB 
^  pxeq;)ises  to  tbejsaid  71  Bawringg  tbe  fiitbery.by  tbe 
direction,  approbation,  and  consent  of  the  payper,.tt 
consideration  of  25/.,  assigned  and  conveyed  the  said 
qqttagft.to  Botmrijigi  and  the  pauper  ratified  aad  6ta- 
%a^4  tbe  conveyance.  Tbe  father  and  die  pinpeB 
JQ^ec)  in .  the  usual  covenants  to  tbe  purcbaser*.  The 
gfi;9per  r^^ived  the  2bU  purchase-money  from  Mamring^ 
Pliuriqg'thf  «threi^  years  above  mentiieiied^  ..the  paopes 
resided  in  the  parish  of  Stratton  :  and  upon  tbiaevideriHl 
tbese;ssiiQn3  were.  qf.  opinion  that  he  had  gained  a  settle- 
ment there. 

BarstcWj  for  the  appellants,  contended,  first,  that  the 
parol  evidence  ought  not  to  have  been  a^mitVed,  on 
which  point,  he' cittd^JBM^  1^1  ^(^^2^ftM-(ff)>  imd  Oi^tiii- 
guished  this  case  from  Rex  v.  Morton  (&),  inasmuch  as, 
there,  enquiry  had  been  made  of  the  master's  executrix 
-  respecUpg  the  ;fldfff}ujip;i  wji^a^  ]^^^  Bp^flfes)^ 
>  had  been  put  to  the  wife.  ,  [Lori^  Tenterden  C.  J.     She 
was  not  executrix.      It  was  useless  to  enquire  as  to 
.7-i»in  <i<^^^  ^  berpefi^sskti  of-  die  indenture^:  aft^*  the  n^rd^%|(^ 
SaisR^i'  wlui  iliad  liad,\  and  jooked  intdy  tH«i'lilKter's 
papem*     Pmesmi^     In  Hek  ri  C*itibiMi^'i^U^m^ 


of 


N  THi<sei^stiw^3F  ^m^mtJ^  IV.  m 


«D  Ik  (Md*  on  the  odl^r  irfAsr^'bttr^^lh^aHife^  fito  ™*"*^**^ 

aassiinciaQd  in  the  latter  cfise^,  ihacoiittM  Md^%lkdR 
IbefMHiper entered  wtis  mcomplete'. ' '  A  c6ktV6yafn^frdhl 
fblier  t^  son,  in  coAsideratioh'  of  a  sum  below  ^£,'  aha 
of  natural  love  and  affeGtion,  is  not  a  potchase  Vj  Svi 
mm  wkUn  9  6. 1,  c.  7.  s.  5.    Rex  v.  V/lon  (e).    '   '  ^ '  ''' 

■■'.Per  CbrMMi(g).  That  is  %irhere  there  lias^  been'ai? 
setml^oMTeyaAce.  Here  there  was  notie ;  and  tHe  patrp^ 
eotild  m»tgrmind  an  equitable  interest  on  natural  TdfiW. 
and  ^ifiaktioii ;  speh  interest,  if  he  had  any,  tnaist  MVi^ 
aea^' on  tha  pecuniary  consideration,'  and 'that 'Wr 
hiAawSOL  ■  ....-.,:.  ...I 

-bJi.  "^  i:     -    .  Order  brsessrbn:^' qnashedf/ 


1.   .1*  .'I 


Gambler  was  to  have  argued  for  the  respondents. 

(c)  S3f.  j'S:46l.  {d)  6^.  j-5.405.   . 

xii)iO')x*j  f!-vj\'V.\]\  Milt  t(»  ^l.Mfi  n'^/.:  I  i:.l  ••    ••!  "     .)•'■'' 

Tfcli?^Klit«?  tfg-d^^f'THe"  rriliabit'kiits  of  N^ORtii' &«««%. 


T>TJ?I9^|  /^'ItPP^^i'^^inSb  'te'  <B^>^  ofitlfO'  jnetices,'  a  man  many. 
XU  ing  a  womaiiy 

k^\'j]^\^^^^  ^9hfi  iMemjf  iMud  jBia^&dAihblwife  wer^  who,  after  the 
WBWyfflJ&W^  jJbe:paBisH  of  WinShcoihb^\i:miki^comtfjS^  5?S"f.  ^  ^J., 

bat  become  a 
yearly  tenant  of  wjrnj^'acs  ^  %  rant  of  less  than  10{..pccattiiftti^  ^h^  e  aettlflment  by  forty 
^b]FB*  residence  tfierebn/ 

^"^  H  h  2  Gloucester, 
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1  \   \  \   f  / 


1832.  Gloucester f  to  the  parish  of  Notih  Cemey^  in  the  same 

t^^Ik^  county,  as  the  j^lace  br  settlement,  by  apprenticeship,'  of 

"OT***,.,.  thfe  paupefi?bA;r'ic^5^;  the  sessions  confirmed  the 

^if\  ^  orders  subjitik  to  the  opinion  bf  this  Court  on  the  fol- 

,{,.y.-  -i  .  About  five  years  ago  (and  after  the  expiration  of  the 
indentures  under  which  die  pauper  had  served  in 
North  Cemey)  the  pauper's  wife  Elizabethj  being  at 
that  time  a  widow,  took  a  house  and  garden,  situate 
in  the  parish  of  Winchcombj  of  one  Greenings  from 
Mkhaelmas  to  Michaelmas^  at  the  rent  of  3^  per  an* 
nam.  She  went  into  the  house  immediately  after 
taking  it,  and  continued  to  reside  therein  until  the 
2Sd  of  ^4!^^  1828,  on  which  day  she  married  the  pauper 
John  Looesey^  who  immediately  went  to  reside  in  the 
said  house  with  his  wife,  and  continued  to  live  there 
from  that  time  till  the  order  of  removal  was  made. 
Before  the  marriage,  the  rent  was  paid  by  the  said 
Uizabethj  and  after  that  time  by  the  pauper.  The' 
question  for  the  opinion  of  the  Court  was,  whether  die 
pauper  gained  a  settlement  in  tlie  parisli  of  WinchtonA 
by  his  residence  on  the  tenement,  which  had  been  so 
taken  by  his  wife  before  her  marriage. 

Justice  and  Talbot  in  siippoi*t  of  the  order  of  sessions. 
The  wife  of  the  pauper  could  not,  after  the  59  G.  3. 
c.  50.,  acquire  a  settlement  by  having  hired  the  pre« 
mises  in  question,  at  a  rent- bekAv  lOf.;  aml'ir'Uyil' 
be  so,  she  could  not,  by  marrying  the  pauper,  com- 
.    municate  to   him   a   settlement   which   she   could   notJ 

I  '•'•"'•'il'.ll) 

icquire  herself.  It  would  be  a  fraud  upon  the  acL  In 
Hex  V.  Yfiyscynhanarn  (a),  which  may  be  cited,  the  tene- 
ment was  hired  and  occupied  before  the  passing  of  the 

.    C«)  1^-iC.  233. 
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59  G.  3.  c.  50.     tPattesan  J*    Ip,. 5S?«.Yr  Jfmm^pn  (fp}fj^ .       1 8.S2. 

woman  be^^re  marriage  parcl^^ed^n,  e«tatp,,^p^- .le^j  W  it  '  <, 

thap  30/.,  and  shc^  could  pot^.  tberjef^ir^^^qiMfi^.a  settlor.)  ^h??^!- 
ment  by  such  purchase,  yet  it  was  held  that  t)^^^  ^^tsU^]      «f^9r> 
havii^  vested  in  her  husband  by.  pperatipn  gf  ]aWj/,4ie       Cxrnkt. 
gained  a  settlement  by  forty  dayV  re^adence  on  jt*3 .    ,     i 

■/ 
Greaves  and  Cripps,  contra,  were  stopped  by  the  Courti  • 

•   ■     I' 
Lord  Tenterden  C.  J.     I  am  notable  to  distinguish 

this  case  in  principle  from  JRex  v.  Ilmington  and  JRex.y* . 

Ynysoflihanam*    In  the  last-mentioned  case  it  was  es^  . 

pressly  decided  that  a  man,  by  marrying  a  woman  who 

was  a  yearly  tenant  of  premises  of  less  than  the  aanual 

value  of  10/.y  gained  a  settlement.     So  here,  upoa  the  ^ 

same  principle,  the  pauper  gained  a  settlement  in  tbe.t 

parish  of  JVinckcomb,  his  wife  havings  before  her  marr  i 

riage^  become  the  yearly  tenant  of  a  house  and  garden  \ 

at  the  rent  of  3/.,  and  that  interest  having,   op  the 

marriage,  vested  in  him  by  operation  of  Iaw« 

LiTTLEDALE,  Parke,  and  PATFESONg  Js»  concurred* 

Order  of  sessions  quashed. 

.    .  (a)  Bm-i  B.  C  466. 

■         •  .     .         >  I 

»    ,     »  I '     ■  >  1    ' 

T]^Q\J^l}!iQiag<nmt  The' InhabUanta  of  Dursley*  smurday, 

°  Jjml  9Stb. 

TTPO^N  an  appeal  against  an  order  of  ^wo  justices,.  Theiecond 
,  dated  the  24jth  of  December  1830,  whereby  Thomas  statute  i  r.  4. 

.1       -J   •  '  '■  '  c.  18., bjwhidi 

Merritty  his  wife,  and  six  children  were  removed  from  jt  is  provide^ 

**  that  where 

the  jwh  rent  shall  exceed  l(V.«  pafn^ent  to  the  amouni  of  IQ/.  shall  be  deemed  sufficient 
for  thte  t»urpoflc  of  gairiing  a  settlement  iitider  the  recited  aci^  (6  G.  4b.  c.  57.)  is  rctrospectiTe^ 
and,  therefore,  where  a  pauper  in  1839  hired  a  house  at  a  yearly  rent  exceeding  10^,  occu- 
pied it  for  more  than  a  year,  and  paid  not  a  whole  year's  rent  but  above  102.,  it  waa  held, 
that  he  thereby  gained  a  settlement. 

Hh  3  the 


^'^iristt'^oY  l^^^r-voo^' i  hbise  in  the  JjaH^tf 
«%;  d^(Aj^ei  ^Amir  SqiAircy  at  k  yeatly  reilt  'df  '^ 
^^He  ^r&laed'in,  atid  occupied  that  house  from  LaApiiy 
^'16^' until  August  1830y  and  paid  during  such  occa{Sk-> 
tibfi  sieVeral  sums'  on  account  of  rent,  amounting  in  tbe 
'^  'whole  to  2d/.  The  question  for  the  opinion  of  tHis 
^  *i!56url;  Ws,  whether  the  statute  1  W.  4.  c.  18.  s.  4., 
''^Vfai^'fa  passed  on  the  80th  of  March  1831,  appli^  to 

"this  case  so  as  to  enable  the  pauper  to  obtam  a  settlement 
'^^n^Si'.Georgef  Hanover  Squarey  by  such  renting^  octiu- 

^p'aiioii,  arid  payment.  If  it  did  apply  to  this  cas^;  die 
"i^rder  of  sessions  was  to  be  quashed ;  if  otherwise,  to  he 
Korlfirihed;  /  ' 

t 

' 'tSr^JflWs  tcarieil  and  Bodkin  in  support  of  tnebrfler 
'  of  sessions.'  Yhe'1'^.4:' c.  I'8.  is  prospective  and  liot 


retrospective,  and  consequently  the  pauper,  not  naving 

paid   a  year's   rent,   did   hot' gain 'ally  sieWiiheiit   in 

St.  George^  Hanover  Square.     The  statute  6  G.  4.  r.  57*9 

"' which  was  In  force'  IVom  ^yferrcl^  i82y''tb'  ^jiu^ist  1830, 

'  ^'required  that  the  retir  should  Be  paid' for '6ne^'i{'SI)le 

"yeiar.'   Tn'e'l  j^.'i. '^i  ifel'reicites  the  former  sfatu^  and 

"^'tfiat  douots  liave  ariseri'Witb  i^sspe^^to  tlie'interJtiBns 

"  of  tne  legislature  conce'rtimg  "the  *occii6fadcii' or  s3ch 

'  house, '&c.l3y  the  peVstm  hiring 'the' same,  and^i^biliceiii- 

ing  tti'eTimo'unt'or'iii'e  ^reiit  td  tie  paid,'^abd'iJi^  jliei^n 

''  pfiying  t1iesatfte,^*an'd' enacts,  "that  frofti  ana  after  uie 

passing  of  this  act  tio'^^bn  shall  acquire  a  settlement 

^^^By^i*^ffls6h  of  such  yearty4imngof  a  dwelling-house,  &c 

unless 


for  the  same,  to  the  amount  of  10/.  a^;>^e.li^fig^,|^mjj)e"*'^  i^jj^^u. 

yfj^aff^  ^^t  where  ^e  ,yeorIjr  ipei^t  sha\l\  e^ceje^^  1,^^., 

{^ymei^t  to  the  amount,  of  10/.  $hall|l)e  d^^ed^suipSc^j^t 

,^c^r  t,tie  purpose  of  gaining  a  settlement  qnc^r  ,tb/9^^id 

^^  jp^qi^ed  act"     Now,  if  that  clause  h(i^d  been  incqrpQf^fpd 

^■^  the  first  section,  it  would  clearly  b^ve  been  pro$ip^j[{^ye 

onjy ;  and  though  it  be  in  a  separate  section,  it  ^pi^^t^es 

^a^^.a  jproviso  to  the  first,  and  cannot,  therefore,  ji|i^^  ^^- 

^^^jUplie^  as  extending  its  operation. ,  The  words  *^Jfff^ 

^J9f^  after  the  passing  of  this  act "  in  tb^  first  cjayse^o^^^r- 

^^^de  the  whole*     The  expression  '^,  gaining  a  se^t.lerpent 

^jig^-pr  the  said  reciied  act"  may  be  relied  uppn  op.the 

other  side ;  but  that  can  refer  only  to  cases  occurring 

after  this  act,  which  is  professedly  "  to  expUin  and 

T9fW?'?4"«>'?^  fprpi^r  .  Thev  ^Hbu  .yp<:ijed  8(r*  n,o.,^roof 

Jof^^'  this, act  is  ,i;etro6p^tive,|fofyt|jejrjijelate,nqt  onl|f  to 

olSa^l^'  h  T??.^,  5,9tiM«o,f9"fS94Jedi,thfit;Sep,t.  1.  is.„so. 
HdBI  ^'J^'im^M,'^•,?^?'^?f^^?rM  '^^?^v  ^nd.itwas 


agmiM        set^>#wftafc  gh^,il)^  fiW^  bv  U^  y^rly  hiring  .of  ^ 
•nu^'i  »*  dwelling-housei  unless  the  same  shall  be  occupied  Iff  ike 
uMBMR^  '  party  hiring^  and  the  rent,  to  the  amount  of  10/.  at  the 
least,  shall  be  paid  by  such  party*    That  is  proi»peict|ve| 
and  will  prevent  the  gaining  of  any  setdement  after  the 
act  by  reriting  a  tenement,  unless  upon  the  terms  pre- 
scribed by  this  act.      The   second  section,  therefore^ 
ivhich  provides  for  the  gaining  of  settlements  by  renting, 
&c.  under  the  recited  act,  must  be  retrospective,  or  it  will 
,..,     Isive  no  operation  whatever. 


n*' 
f 

Ml         '  * 

I 


M    r. 


»■ 
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.<!    • 


, .  r  lifOrd  TxvTERDEN  C.  J.    I  think  we  must  understiwd, 
.the ^second  section  to  be  retrospective,  because  it  would' 
b^  H&^less  unless  it  were  so.     The  words  that  *^  pay  meot  . 
to*  Ujie  ^oiount  of  10/.  shall  be  deemed  sufficient  for  lh« 
purpose  of  gaining  a  settlement  under  the  said  recited 
act ''  import  tfaat^  as  to  the  payment  of  rent,  the  stami? 
is,  d^lfiratDfy*    If  the  words  had  been  *^  it  is  berd^  ' 
declared  th«t  ^pfiyment,  &c,  shall  be  deemed  sufiidem»" 
there  could  ha^e  beeOL  np  dou)H  that  the  clause  would  b^ '  ^ 
retrospepUvie.     Here  t^e.woids  ^ra.thQ  sapie  m  effk^U  \    . 

4 

LiTixxpALcJ.     The  ^ct  is  not  vefy  ele9f!\ly»..e^ 
pressed;  but  taking  the  wio^^  in  the  fir^t  sectipp^  ;^^  tfa«  .\ 
rent  for  the  san^  to  ihe  aniountof  lQ/«  a((theJkA^".iU>;  ' 
be  descriptive  of  the  amount  of  rent.tob^  actualiy(  jpajfl^ . : 
which  I  suppose  iaineant,  theu  tbe,efiectof  the  fivs^Bec-^ 
tion  is,  that  ^' after  the  passing.of  the  agct  no  setilen^ept  . : 
shaU be  gained  unletis;*ent  to  ttie4imount of  IQ^^be  paidj" . 
and  if  that  b«  so,  th^Ui  unless  the  second  section  I)?  Te* 
trospective,  it  adds  nothing  to  the  former. 


IN  THE  Sfeco^b' YUaU  6if  IVILfclAKI  IV.  4ie9vc.4 

J^Ace'-jf.    This  act>  i*  \b  ^^^^/jteW^fhe  tbpmet.     ■  18Sa£8l 

object ^-^^  '    '    >  ■    -    ,  fr  ..      .1  ;  ,,..M,'^  ;  ■Sjmulrf.uir. 


DuMUBE#4  Ml 


PA^i-^^soM  J.  concurred* 


OrdeiT  of  s«8sipn«  qwi^ied. 


Do£  dem.  Sew£Ll  against  Parratt.  3>w«%, 

p"  J£CTMENT  for  chambers  in  Albany.    At  the  trial  Testator  de- ' 
before  Lord    Tenterden  C  3.^  at  the  sittings  for  real  cstateHn 
MiSSesex  after  last  Trinify  term,  a  verdict  was  taken  ^TtheraldM 
for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  ^J^jlj^slto* tn». 
the  following:  case :  —  •?•*.'"  ^^*  *" 

^  the  benefit^ 

Mafikem  Gregory  Lems^  Esq.,  beinir  seised  in  fee  of  ttWmateiy,  of 

*  o  his  heirs  at  law. 

the  chambers  in  question,  the  fee-simple  of  which  he  By  a  codicil  be 

bebuesihed  to 

had  bought  for  tiOO  guineas,  made  his  will,  dated  the  uioUier  poity 
5th  'Jiate  18 1£,  and  thereby  devised  alt  his  real  estates  amouDtora 
in  Jamaica  (therein  particolarly  described),  and  alt  the  ^mfa^^(^b^^ 
residue  of  his  estate,  real,  personal,  or  mixed,  to  the  ^i^^l^^l^ 
lesso^»of 'Ate  plaintiff,  and  td  Robert  SevdeB -and  CVtf  queath  to  hiin 

*^  "^       mjchambeniii 

JackM^D'.i  their  helr^,  exectitbrs,  &c.  upon  trust  to  >ftta>»y*  for 

which  I  paid 

pay  ttn  ^tihky  w  the  te^tor^s  mother  during  her  life,  goo  guineas, 
andi^ti^^ini&Ue''c«fdiitar'bfber  ^aymentfir  frbm  part  of  the  fimiiturCez- 
proccled^  c^  siich'  irtai  estates  lo  the  twt>  sbters  and  daasim^" 
heii^^M  '^t  law  of  the  testator,  during  their  »«spcc- ^^Jjjjj^,,!, 
tive  lives  I  and  after  the  detfih  of  each  of  them,  to  ^*!^?" 

'  '  The  testator 

convey  < '  ftlil  moiety  of  all  the  said  real-  estates  (sub-  ^  bouoht  the 

t  these  chambers 

(of  which  h^  died  seised)  for  600  guineas ;  and  he  had  no  other  chambers  in  JSbamy  : 
UekV  tfMit' tllft  devisee  under  the  codidl  took  only  a  life  estate. 

ject 


the  child  or  children  of  ,fiMlt.>d0c0ft^,|ip|)eTv  >ii>d 
their  respective  heirs,  such  children  to  take  as  tena 
iif,fiOT'9ff?-^'[I«L.»f(?niWWJ8l'Si  -*•«  add*d llua«odi» 
'1[tiM%1^^iin^i.'*<'i«  ''^I>°*''bU^  T/iPmiu,  Slajiiti 
JSQOi,l,lffiit>g,tJ)p  ««iouDt  cf.Lord  Le  Despeneer'a'ba 
tfi  ,\ie/jpaid,^\if  fi\y  .eKvmtws  into  his  own  hand^ 
hi*,  wde  and  :jepiu'qte  use,  ami  also  bequeath,  to  i 
m;  cbaniber*  iu  AIl>am/,  for  which  I  paid  GOOgiuot 
^ith.ftU  my  furniture,  except  such  articles  as  I  may|) 
^R^lariy  except  from  this  donation."  The  testator  d 
'in^S46>  ieised  in  fee  of  the  said  chambers  in  jtff&s 
fpd.of'Do  others  diere.  The  Hon.  Thomas  SUqjlet 
W)M^t  ,wbom  the  defendant  claimed,  and  who  wa; 
/itv/n4^t  in  blood  to  the  testator,  entered  into  poaaea^ 
9f  .thejcbambera,  and  died  in  1829'  The  lessor  of  i 
.plaiqtifiPw^  the  only  surviving  trustee  under  the. it 
Tlii»jC»se.was.nowai^ued  by 

.  Tjintii&tV^tfar.bbeJewor  of  tke  plaistiffi  Thequmt 
Ut  wheflher-  Mr-i&<^«toi  took  an  estate  in  feeisiifc} 
or.ooly  a  Ijftiieswetrin  Uiechanbers;  uoder^tltiaviAbU 
..Wbecfl  fto..w(»draC.IiB)ltat>o»  ana  addod'toiB.ldei>idSi>i 
ikeie  .ant  no  ,otlKr<,wprdi<ifiietPJwJlvob,:ani)tntwiJQft 
,^TeiB%.«Ht^tao9f.in^eid«m«,(<«»'be<«9Ue«t«A^r 
VJBW  taJiR»iCfn!jf|a.lifei^t«|e«>[  Jilw,  prwefl.fi«(diciivl 
IpA  Wprri^,pf!Swi«iW,v'irfe9jl«S»or.!or,ib6<pUl]il)Mfl 
.Unstiw  for  ff^ibei«<Bsmial>iaw,,md>^  ibt  £oimim\p 
lofilha  wUI,<tb9  .td«t«tioei<^is««i  bito  fSjstalMJif'iJMMi 
■afi4  oU  tbers&id^ejpf  J!M«ftl-«Miiothet-«ilfUat,40r'Ji 
f^nd,iuAit^mt  9)1(1  itp«»rlRuata«Mcltiiftheit>aelmJ{0| 
A;j4ejlise«rttb$jEta.i  ^!n(StaiwUb'd)djdRfitD(jbMitti«h 
(if  t^e.*h^[K»;Qf  butlbicapreBB.word&«siaMlu«Hl(W>^| 
body  (^  the  wjll  as  to  other  jiropert;),  tbat  the  testa 


IK  THE«4cbki>>fiyi«j'<j*  wff^AM  IV.  Sr 

„..,    ..:    ,>.:.    '.,■:    .....Mv    .!.,..   ,.»..!    .viD^.J^  -.i.Ji       ^^ 

■t  <ihetenator'in^Jkdtdi4aM  W  gU«  4(ife  -Cbai^lMk^  tb 
%-.  Stapikm  nbsalntrfy,  and  'not-far  Wt  dfliy. ' '  <  WHehJ 
efeflre'not  express  words  oFresti^iindon^  if  b-genct^iy 
ippMfxI  ihat  the  testator  meant  lo^»8s  Ms'tthoUti^ 
tt^v;  sod  cuuru  wilt  go  &r  to  support  a  testatbrti 
M^tiifn.  Sir  J.  MansjSdd  C.  J.  says,  in  Doe  d^lVHghl 
,€fiSd{a),  "  III  almost  all  tbe  cases  where  question^  6f 
lik  BOTt  have  arisen,  it  bas  been  next  to  imposrible,  Vtit 
f-ft'coutt  of  justice,  todoubt  of  tbe  testator's  ihtentitttt 
»igive"t|ie  thing  absdutely  to  the  devisee.  WbW'ft 
dm^nsa  house,  he  supposes  that  he  gives' it  itk'tfte 
kae -iiAnner  as  he  gives  a  personal  cbattef."  Hei^ 
he  testator  probably  thought  that  he  gave  the  deviii^ 
lis  chambers  as  effectually  as  the  furniture  in  them, 
rbenviare  the  words  wed  siiffieiendy  tiirViia  to  acoom- 
tli^itbMt  intentitHi?  Tbla  dense  is  i6f- *t''niy-4^aAlberb 
»  JifUbnyJ  for  tablch  i  gate' 600  ^uiDeBft^^tbf)  testatof  ii^ 
i9oUta!'iHmimhiirA'\»  jUtamyi-  ihflilattett-WM^itherefbl^e 
»ewiioetiHcaMai*}»M'disriH^ufih<the  M4j«ce%8tt6r  arthb 

le%«Dipb4s«ifed"bfih«lte^tor,<iMitf'#^(l'h^'iht£ndM 
wtinimi^  iittkiim,-'^k\Htm'1&tii\^  Igan  Bi3t) 
gUtoH&t'titiMM^  tild  fM<SiMlpl0<4K)thfe  eli^lMrs. 'H^ 
tA'M  ciaiqMsBiobx^Mie^^MRMtii'two^ueBU  t^F  oth^ 
^Ktopenyl'^wliitth  fare'  clbrly'absj^mei  <li  siuy'tbei^Rife 
btflioArtttdt'iliyjtbi^  WaB"int«ni«H  ttt'^dy  tbo.'  <A>^l«e 

fbjiaJn-  lenborougi, 


.y    .'     '  ..." 
-   J       il 

♦■>'    .  ■ 


*i' 
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^^  ' '  *  bA^fey  iN  teAgneR  TERM  ■ 

1^5^J       Unborotighf  in  Roe  eL  AUport  v.  Bacon  {a),  where  the 
— "^        word  "  estates'*  was  held  to  pass  not  merely  particular 

Docdem.  . 

SiwKLL  .  landsy  Uut^etestateiP^  whole  interest  in  them.  The  term 
PakeIW.  **  estate/'  though  follow^  by  words  of  local  descrip- 
tion, has  been  held  in  modern  cases  to  denote  the  quaa- 
tity  of  interest,  and  to  carry  a  fee ;  Denn  d.  Richardsony. 
H6od{b)f  and  the  cases  there  referred  to  by  Gibbs  C.  J.: 
and  though  the  word  estate  does  not  occur  in  this  codicil, 
and  the  cases  are  not  precisely  in  point,  the  principle  of 
them  applies,  and  they  shew  how  far  the  Courts  will  ex- 
tend the  import  of  words  denoting  the  subject-matter  of 
devise,  in  favour  of  the  testator's  intention. 


Lord  T£KT£RDEN  C.J.  I  am  of  opinion  that  tbe 
words  which  the  testator  has  used  in  this  codicil  are  not 
sufficient  to  take  the  fee-simple  from  the  heirs  at  law. 

LtTTLEDALE  J.  I  am  of  the  same  opinion.  It  is 
argued,  that  **  my  chambers  in  Albany^  for  which  I  gave 
600  ^iheas,"  must  mean  all  that  interest  for  which  tlie 
testatof  gavef  such  a'sum :  but  to  put  such  a  construe- 
tion  oti  these  words  would  be  introducing  a  new  class 
of  cases. 


I 


Parkb.  J.  CoAsidttring  alt  tbe  ehrcumstances,  1  have 
little  doubt  wku  the  vifention  of  the  test^tdt^  really  was, 
but  it  is  not  expressed  with  suffici^tn  cettidti^J  Hie 
jpdgmeiit  nnist  therefore  be  for  the  Ptainilff. '    '  '    ' 

Patteson  J.  concurred. 

Postea  to  the|]laki(iff(e); 

(a)  4U,^^,^6^  (6)  iTaunutS. 

(c)  S«e  LufbJn^on  f •  SeyofUt  1  Sim,  435*  ^ere  Um  MiDi*  oodM  waf 
before  the  Vice-chancellor,  and  he  CQi»idered  tbe  deviae  of  tbt  cfamobcn 
to  be  ibr  l!fie  oniy,  p.  470. 


IN  THE  Second  Yjeab^ot  WlJlrU^^  IV.  4^. 


\        .Vi      ; 


f  I 


Doe  dem.  Norbis  and.  Obh^ts  ^tgaatlstAi'Am.  •  Ttmim,  " 


M 


p^JECTMENT  for  premises  situate  at  the  parish  Qf.Tautorbeiog 
Street  in  the  county  of  Somerset.     At  .the  trial  be^.oftbeprcmiies 
fore  Bosanquet  J.,  at  the  Spring  assizes  for  Somersetshire^  tioncd,  de- 
1830,  the  jury  found  a  verdict  for  the  plainti£f|  subject  K)wi:— «^i 
to  the  opinion  of  this  Court  on  a  special  case,  by  which  £!!J,"^  ^  „_ 
it  appeared  that  Robert  Maynari  being  seised  in  fee  of  J^*"^-^***^ 
certain  premises,   commonly  known   by  the  name  of  c"'*"'  Pwm^ 

*  tau^  during 

Pouncetts^  of  which  the  premises  in  question  formed  part,  her  natural  life. 

I  give  to  my 

duly  made  and  published  bis  will,  and  thereby  devised  ion  Riekard, 

-  ,,  my  heir,  after 

as  follows :  —  the  death  of  my 

'f  First,  I  will  that  all  my  just  debts  be  fully  paid  by  IS  Me^SLi**"' 
ray  executrix,  hereinafter  named,  so  soon  as  conveniently  ^^JfT!!^- 
may  be  after  my  decease :  Item,  I  give  and  bequeath  ^  ^**dlith 
unto  my  dearly  beloved  wife,  Jane^  my  freehold  estate  ^^  ™y  ^'^^  ^ 

y  /  ^       give  and  deviie 

caHed  Pouncetts  during  her  natural  life :  Item,  I  give  to  my  >on 

RidUifdf  to  my 

and  bequeath  unto  my  dearly  beloved  wife  all  my  stock,  ton  rAomoc,  to 
goods,  and  chattels,  of  every  denomination,  during  hex  .!^d  to  every  ' 
natural  life:  Item,  I  give  unto  my  son  Richard^  my  children  Sen  in 
heir,  after  the  death  of  my  wife,  10/. :  Item,  all  the  ^^jS^'Hike, 
above  .bequei^hed  lands,  goods,  and>  cbattels,' after  the  equally  to  be 

■    '       *     '  parted  between 

death  rf  t^y  dt^arly  beUwed  wile,  I  irive  aod  devise  in  them:''  Held, 

..j.y^.'J  »        o  that  under  this 

manp^  follpwii^:  4^to  o^y  son  Miphardf  unto  my  soa  devise  the  chil- 

"^  •  -  1  o  dren  only  took 

ThomaSf  unto  my  son-  Rfffert^  atiq  unto  every  other  of  are  estates  in 
my  children  then  in  being,  share  ^nd  share  alike,  equally  siMreTa^rthe 
to  be  parted  between  them."  ^^  ""^  "^^ 

The  tsfllat^r  died,  leaving  his  said  wife,  Jane  May- 
nardf  the  three  sons  above  named,  and  five  other  child- 
ren»  bim  aumving.     They  all  survived  the  widow,  who  . 
died  in  1804.    John  Maynardj  one  of  the  jeighi^  soU  hi$ 

share 


'^^^^  snare  to  Robert  Tucker^  in  whose  right,  the  i^efendant 

'Babnfi.  claimed.     On  the  death  of  John^  in  1829,  the  lessors  oi 

^J^^  the  plaintiit  laid   clatm  to  this  property,   in  right  of 

'*^*^™*  &cnardj  the  lieir  at  law  otltobert  Maynara^  the  testator, 

and  biy  virtae  of  a  devise  by  Richard  of  all  such  lands,  &c» 

'  .,  '  ^  ...,'*''•}'•  'A       .    •  -^  ■    '  ■  ^  •    «'''■«•''. 

as  he  was  entitled  to  in  reversion  expectant  on  tne  deaths 

of  his  brothers  or  sisters*     The  question  was,  what  es- 

*  ■  \  "  '    ■        .      .     .  ••■  *  • 

tate  John  Maytiard  look  in  his  eighth  part  of  the  lands 

devised  by  his  father.     The  case  was  now  argued  by 


FoUeli  for  the  lessors  of  the  plaintiff.  John  took  only 
a  life  estate  under  his  father's  will,  on  the  death  oTJane 
the  widow.     The  words   ''my   freehold  estate   called 

'  -  I 

Pounceits/^  are  only  descriptive  of  the  particular  pro- 

perty,  and  not  meant  to  denote  quantity  of  interest 

The  devise  of  the  testator's  lands  by  shares  among  the 

'  '  '   I    • 
children  contains  no  words  calculated  to  pass  a  fee,  nor 

does  the  will  shew  any  such  intention.     (He  was  then 

stopped  by  the  Court) 

•     .    -    f     •  ■  ■ '       •  I  i  I       '  •  '  *  »,'*••'  1 .'.  i 

Cdendge^  contra.  The  intention  to  pass  a  fee  is 
apparent  from  the  whole  of  the  wilL  and  in  Roe  d.  Shell 
V.  Pattison  (a),  Lord  Ellenborough  said,  "  There  are  no 
words  of  such  an  inflexible  nature  as  will  not  bend  to 
the  intention  of  a  testator,  when  it  can  be  collected 
from  the  context  of  his  will."  In  that  case  it  was  held, 
that  a  devise  of  the  testator's  remainder  in  the  four  per 
cent  stocks,  with  his  freehold  property,  passed  a  fee  in 
the  real  estate.  It  is  not  necessary  here,  to  rdy  solely  09 
the  words  "  my  freehold  estate^  called  PounceUs^  in  the 
devise  to  the  widow  for  life.  There  are  other  circum- 
Stances.  The  testator  makes  separate  devises  to  her  of 
realty  and  of  personalty,  being  evidently  aw^e  of  the  dis- 

(a)  16  Eatf,  2SI. 

^  tinctions 


tinctions.  betyreeq  the  different  cla^es^pf  prqpertv.  He  J^j^^* 
ffives  10/.  tQ  the  heir  at  law  as.  a  compensation,  for  the  r==' 
loss  he  sustains  by  sharing  equally  ,wit|i  tfie^  rest  of  th/e  '^mifi 
children.  He  devises  *'  ajl  the  above  bequeathed  land&  m^^ 
goods,  and  chattels**  among  his  children,  evidently 
intending  (as  was  observed  in  Roe  d.  Shellv*  Pattison{a)) 
to  give  as  absolute  an  estate  in  one  as  in.  the  otjier. 
And  he  devises  the  property  to  be  parted,  *^  share  and 
share  alike;"  whereas  if  he  Iiad  meant  the  several  chil- 
dren  to  take  life  estates  only,  he  would  probably  have  made 
them  joint-tenants.  The  cases  cited  for  the  defendant  in 
Doe  d.  Sexoell  v.  Parratt  {b)  (just  decided),  though  not 
precisely  in  point,  are  applicable  in  principle.  Th^ 
word  **  estate,"  when  unaccompanied  by  any  words 
restraining  or  limiting  the  general  sense,  has  been  held 
sufficient  to  carry  a  fee,  and  to  describe  not  only  this 
land,  but  the  interest  in  the  land,  if  such  appeared  to 
be  the  intention ;  but  neither  that»  nor  any  other  prer 
cise  term,  is  essential,  if  the  intent  be  sufficiently  ex- 
pressed.  And  where  it  is  evidently  meant  that  the 
interest,  and  not  merely  the  particul^  land  should  pass, 
words  of  description  added  to  the  term  ^\  estate"  will  not 
restrain  the  sense ;  Bailis  v.  Gale  (cp.  The  rule  of  law 
has  always  been,  that,  in  coostrujng  a  devise,  the  in- 
tention  of  the  testator  was  to  be  consulted,  and  that  the 
whole  question  was,,  what  constituted  sufficient  evidence 
of  it :  only  in  modern  cases  the  courts  have  looked 
more  to  the  general  contents  ofihe  will,  than  was  formerly 
done.  Doe  d\  Liversage  v.  VattgJian  (d)  and  Doe  d. 
Ellam  y.  Westleif  {e\  may  be  cited .  on  the  other  side ; 
but,  in '  th^  first  of  these  cases,  the  language  used  wa3 
more  in  favour  of  a  life-estate  than  it  is  heret.and  in  the 


( '  < 


(a)   16£as/,3Sl.  (/}  Antd,  p.  4^9. 

'  (cj  2  r«.  48.  '     (a)  5  A  j-  -rf.  ^^4. 

(e)  4^.40.667.  '     . 

latter, 
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latter,  the  two  daoses  of  the  devise  were  separated  by 
the  words  ^  and  also,"  which  prevented  those  expres- 
sions that  might  otherwise  have  conveyed  a  fee^  from 
operating  upon  the  real  property. 


Lord-  Tbnterdxn  C.  J.  I  am  of  opinion  that  Jokn 
Maynard  took  only  a  life-estate  under  his  father's  wilL 
There  have  been  many  cases  where  devises  have'  beeo 
held  to  carry  no  more  than  a  life-estate,  altfaoogh  such 
a  construction  certainly  did  not  effectuate  the  intention 
of  the  testator.  A  wish  to  avoid  this,  has  led  the  Courts 
occasionally  to  lay  hold  of  very  trifling  matters  ita  the 
eontisxt  of  wills,  for  the  purpose  of  carrying  into  efiecfi 
what  the  testator  really  wished.  But  I  think  that,  if  we 
considered  the.  present  devise  as  passing  anr  estate  in 
fee,  we  should  be  introducing  a  latitude  of  cdn^truction 
which  would  operate- very  injuriously.  The  devise  of 
all  the  testator's  ^*  above  bequeathed  lands,  goods,  and 
chattels  "  to  his  children,  share  and  share  alike,  would  of 
itself  carry  only  a  life-estate.  Then  the  devise  referred 
to  by  the  words  *^  above  bequeathed,*'  is  this  r  *<  I  give 
and  bequeath  unto  my  wife,  Jane^  my  freehold  estate 
called  Pcuncctts^  during  her  natural  life."  The  term 
*^ estate"  may  operate  oYily  as  a  description  of  the 
particular  lands,  or  may  mean,  also,  the  quantity  of 
testator's  interest  in  them.  Here,  it  appears  to  me  that 
the  words  ''my  freehold  estate  called  PouncettSf**  are 
merely  descriptive  of  the  land,  and  not  of  the  qoantum 
of  interest.  In  Bailis  v.  Gak  (a),  the  words  ''  all  that 
estate  I  bought  of  Mead^*  might  well  import  the  whole 
interest  in  the  estate,  because  the  testa tof  iiad  in  fact 
bought  the  fec'simple^of  Mead.  The  judgment  must  b^ 
for  the  plaintiff.        .  v 

(a)  2  VtM.  48. 

Little- 
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LiTTLEDALE  J.    I  think  the  words  ^'  my  freehold       18S2. 
estate  called  PouncettSj^  in  this  deyise^  only  denote  the      _.     , 
local  situation;    and  the  subsequent  words,  "all  the       Noaru 
above  bequeathed  lands,  goods,  and  chattels,  after  the      Tucut. 
death  of  my  wife,  I  give  and  devise  to  my  sons,''  would 
not  of  themselves  carry  a  fee.     In  this  latter  clause  the 
word  "  lands"  is  used  instead  of  ^*  estate,"  which  occurs 
before ;  and  this  may  probably  have  been  to  avoid  the 
construction  now  attempted. 

Parke  J.  I  have  no  doubt  as  to  the  intention  of  the 
testator ;  but  a  will  must  have  words  sufficient  to  carry 
the  intention  into  effect  The  devise  to  the  sons  is  of 
^'  all  my  above  bequeathed  lands,  goods  and  chattels.'* 
I  take  it  there  is  no  case  in  which  a  fee  has  been  held 
to  pass  by  a  iftere  devise  of  "  lands f^  and  there  is  no 
other  expressiqn  in  this  clause  which  of  itself  could 
carry  such  an  estate.  And  looking  to  the  context,  I 
see  nothing  to  give  this  devise  the  effect  contended  for. 

Patteson  J.  I  am  of  the  same  opinion.  In  Boe  d. 
Shell  v.  Pattism  (a)  the  devise  was  of  the  testator's  "  free- 
bold  properij/j*  {b)  which  is  very  different  from  the  terms 
used  here. 

Postea  to  the  plaintiff. 

ia)  IS  East,  ML  (6][  See  Nkholt  t.  Buicher,  18  Vet,  195. 
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Crowley  and  Others  against  Cohen. 


Carriers  on  a 
canal  effected 
an  insurance 
for  twelve 
inontbs  upon 
goods  on  board 
of  thirty  boats 
namedy  between 
London^  Bit' 
mmgham,  &c*» 
backwards  and 


A  SSUMPSIT  on  a  policy  of  insurance.     Plea,  the 


general  issue.  At  the  trial  before  Lord  Tenter^ 
den  C.  J.,  at  the  London  sittings  after  Hilary  term,  1831, 
a  verdict  was  taken  for  the  plaintiffs  subject  to  the  opinion 
of  this  Court  upon  the  following  case :  — 

The  action  was  brought  upon  a  policy  effected  by 
IISITe^lS'tJkL^^n  *^  plaintiffs,  and  subscribed  by  the  defendant,  for  lOOOt, 

whereby  the  plaintiffs  caused  themselves  to  be  insured 
for  twelve  calendar  months,  commencing  on  the  11th  of 
April  1828,  "  by  canal  navigation  boats  containing  goods 
at  work  between  London,  Wolverhampton^  Birmingham, 
8cc.  backwards  and  forwards,  and  in  any  rotation,  upon 
goods  and  upon  the  body,  tackle,  &c.  on  thirty  boats"  as 
per  margin  of  the  policy ;  beginning  the  adventure  upon 
the  goods  from  the  loading  thereof  on  board,  and  con- 
tinuing it  till  the  same  should  be  discharged  and  safely 
landed ;  and  the  vessel  was  to  have  *'  leave  to  take  in 
and  discharge  goods  and  merchandize  at  all  places  on 
the  regular  line  of  canal  between  the  aforesaid  places 
and  London,  without  being  deemed  a  deviation.'*  It 
was  then  stipulated  as  follows :  *^  The  said  ship,  &c.  goods 
and  merchandizes,  &c.  for  so  much  as  concerns  the 
assureds,  by  agreement  between  the  assureds  and  assurers 


and  discbarge 
goods  at  all 
places  on  the 
line  of  naTiga- 
tion.     The 
insurance  was 
agreed  to  be 
12,000/.  on 
goods,  as  in- 
terest might 
appear  there- 
aher;  the 
claim  on  the 
policy  war- 
ranted not  to 
eiceed  100^ 
percent:  and 
3000/.  only 
were  to  be 
cohered  b  j  the 
policy  in  any 
one  boat  on 
any  one  trip. 
The  premium 
was  30*.  per 
cent. : 

Held,  that 
an  insurance 
<«  on  goods 


sufficient 

to  cover  the  interest  of  carriers  in  the  property  under  their  charge ;  for,  in  general,  if  the 
subject  matter  of  insurance  be  rightly  described,  the  particular  interest  in  it  need  not  be 
specified : 

Held,  also,  that  the  policy  was  not  exhausted  when  once  goods  to  the  value  of  12,000/. 
had  been  carried  by  all  the  boats,  or  by  each  of  them,  but  that  it  continued,  throughout  the 
year,  to  protect  all  the  goods  afloat  at  any  one  time,  up  to  the  amount  insured : 

Held  further,  that  upon  the  loss  of  goods  on  board  one  of  the  boats,  the  assured  wsa 
entitled  to  recover  that  proportion  of  such  loss  which  12,000/  bore  to  the  whole  value  of  the 
goods  afloat  at  the  time ;  and  not  the  proportion  of  ]  S,000/.  to  the  whole  amount  car- 
ried daring  the  year. 

in 
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in  this  policy,  are  and  shall  be  {a)  twelve  thousand  pounds        1 8S2. 
on  goods  as  interest  may  appear  hereafter,  to  pay  average      ciiowl' 
on  each  package  or  description  as  if  separately  insured,     '  againti 
warranted  free  from  damage  or  loss  that  may  arise  from 
wet  occasioned  by  rain,  snow  or  hail,  or  from  any  loss 
arising  from  plunderage^  barratry  or  pilferage,  the  claim 
on  this  policy  warranted  not  to  exceed  100/.  per  cent." 
The  premium  was  305.  per  cent.     The  following  stipu- 
lation was  written  at  the  bottom  of  the  policy : — '*  3000/. 
only  to  be  covered  by  the  policy  in  any  one  boat  on  any 
.one  trip.''     The  instrument  bore  a  SO/,  stamp. 

One  of  the  boats  named  in  the  margin  of  the  policy, 
and  of  which  the  plaintiffs  were  owners,  departed  from 
London  on  the  17th  of  January  1829,  on  the  above 
mentioned  line  of  canal,  with  goods  of  several  persons 
on  board,  to  the  value  of  1700/.,  which  were  in  the  care 
of  the  plaintiffs  as  carriers,  to  be  carried  on  freight  from 
Zjondon  to  Wolverhampton.  On  the  29th  of  January  the 
boat,  with  the  goods  on  board,  was  accidentally  sunk  in 
the  canal ;  the  goods  were  damaged,  and  the  plaintiffs 
in  consequence  were  obliged  to  make  compensation  to 
the  owners,  and  were  also  put  to  other  expenses.  It 
was  agreed  that  the  damage  sustained  should  be  settled 
by  a  reference,  and  that  the  arbitrator  should  calculate 
them  according;  to  that  which  the  Court  should  decide 
to  be  the  legal  construction  of  the  policy.  Between  the 
11th  of  April  1828  and  the  29th  of  January  1829,  the 
boat  in  question  had  gone  thirty-one  trips  on  the  line  of 
canal,  and  she  was  on  her  thirty-second  at  the  time  of  the 
loss.     Between  the  two  last  mentioned  days,  each  of  the 

(a)  Here  the  printed  words  *< valued  at*'  were  struck  out.  Thexn- 
•tniment  was  the  common  printed  form  of  policy  on  ship  and  goods,  fiUed 
up  so  as  to  adapt  It  in  a  very  inartificial  manner  to  this  insurance. 

I  i  2  thirty 
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1832.       thirty  boats  mentioned  in  the  policy  had  carried  goods 
-  to  the  amount  of  12,000/.  and  upwards. 

Caowlit 

againu  The  objections  taken  to  the  right  of  the  plaintiff*  to 

recover  were  five.  1.  That  this  policy,  which  pursued 
the  ordinary  form,  did  not  cover  the  interest  of  the 
plaintiffs,  since  it  purported  to  protect  goods  against 
the  usual  risks  to  which  the  owners  of  goods  are  liable, 
whereas  the  loss  alleged  was  one  arising  out  of  the  plain- 
tiffs' liability  as  carriers  to  risks  to  which  carriers  are 
liable.  2.  That  the  loss  was  not  within  the  policy,  the 
perils  insured  against  being  the  ordinary  perils  in  a  sea 
policy,  and  die  loss  the  consequence  of  a  breach  of  special 
contract  between  the  assured  and  those  whose  goods 
they  carried.  3.  That  as  soon  as  goods  to  the  amount  of 
12,000/L  had  been  carried  by  the  boats  the  policy  was 
exhausted,  or  at  least  as  soon  as  goods  to  that  amount 
had  been  carried  by  each  boat.  4«.  That  supposing  the 
policy  not  to  be  so  limited,  the  underwriters  were  liable 
only  to  that  proportion  of  the  loss  which  12,000/.,  the 
.sum  insured,  bore  to^the  whole  amount  of  the  goods 
carried  by  the  boats  in  the  twelve  months ;  that  is  to  the 
whole  interest  of  the  assured.  5.  That  according  to  the 
plaintifis'  construction  of  this  policy,  the  stamp  was 
insufficient:  but  this  objection  was  not  persisted  iir. 
The  case  was  argued  by 

Campbell  for  the  plaintiffs.  With  regard  to  the  first 
objection,  as  between  the  plaintiffii  and  the  underwriter, 
the  claim  in  respect  of  this  loss  is  for  the  damage  to  the 
goods.  It  is  sufficieilt,  as  between  them,  that  the  policy 
is  on  the  goods,  and  that  they  have  been  damaged  on 
the  voyage  by  a  peril  insured  against.  It  is  not  ne- 
cessary, in  a  policy  of  insurance,  to  state  the  precise 

nature 
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nature  of  the  interest,  and  whether  the  property  be  1832. 
absolute  or  special.  A  consignor,  a  consignee,  a  prize 
^  agent  (as  such)  may  all  insure ;  but  they  are  not  bound  ngatnu 
to  specify  what  the  interest  is  {a).  And  so  as  to  the 
second  objection  :  the  contract  between  the  assured  and 
the  other  parties  is  nothing  to  the  underwriter.  He  can- 
not pretend  that  this  is  a  wagering  policy ;  the  plaintiffs 
only  seek  to  recover  the  amount  of  damage  which  they 
have  actually  sustained  by  the  injury  to  these  goods.  The 
third  objection  is  answered  by  a  reference  to  the  nature 
and  objects  of  the  policy.  It  was  to  continue  twelve 
months,  and  the  intention  evidently  was,  that  the  under- 
writers should  be  liable  for  damage  to  be  sustained  by 
the  goods  on  board  these  boats  during  the  whole  time. 
The  stipulations  for  leave  to  take  in  and  discharge  goods 
at  all  places  on  the  line  of  canal,  that  no  greater  amount 
than  3000/.  should  be  covered  by  the  policy  in  any  one 
boat  on  any  one  trip,  and  that  the  claim  on  the  policy 
should  not  exceed  100/.  per  cent.,  alj^shew  that  the  limit- 
ation contended  for  is  not  according  to  the  real  sense  of 
the  contract.  Then  it  is  said,^urthly,  if  that  limit- 
ation is  not  to  prevail,  the  underwriter  is  still  only  liable 
fi>r  the  proportion  which  12,000/.  bears  to  the  whole 
amount  of  goods  carried  in  all  the  boats  during  the 
twelve  months.  According  to  this  argument,  if  no 
damage  occurred  till  the  last  day,  and  on  that  day  a  loss 
of  goods  to  the  amount  of  1000/.  took  place,  then, 
although  no  other  goods  were  afloat  at  the  time,  the 
underwriter  would  claim  to  pay,  not  1000/.,  but  only  a  . 
part  of  that  sum  in  the  proportion  of  12,000/.  to  the 
value  of  all  the  goods  before  carried  in  all  the  boats ; 

(a)  See  CamUhert  w.  Sheddout  6  TaunU  14. 

lis  by 
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1832.       by  which  mode  of  calculation,  he  might  be  liable  in 
'  lOOOf.  at  the  beginning  of  the  year,  and  only  a  farthing 

^gain^  at  the  end  of  it,  for  precisely  the  same  amount  of  loss. 
The  true  measure  of  liability  is  the  proportion  of  1 2,0O0A 
to  the  value  of  all  the  goods  afloat  at  the  time  of  the 
loss;  and  it  does  not  appear  from  the  case,  that  any 
thing  more  was  on  the  line  of  canal  that  day,  than  the 
goods  valued  at  1 700/.,  in  the  boat  which  was  sunk. 

Maule,  contri.  As  to  the  first  and  second  points : 
it  may  be  admitted  that  this  was  an  insurable  interest, 
if  the  policy  were  rightly  framed.  But  the  interest  here 
is  not  that  described  in  the  policy.  The  Courts  have 
allowed  much  latitude  in  this  respect,  as  where  they 
held  that  a  shipowner  carrying  his  own  goods  on  a 
voyage,  might  insure  his  interest  in  them  under  the 
name  of  freight.  Flint  v.  Flemyng  (a).  But  there  are 
many  instances  in  which  a  greater  strictness  of  con* 
struction  is  still  adhered  to.  A  party  lending  money 
on  bottomry  has  a  complete  interest  in  the  ship ;  yet 
he  cannot  insure  as  on  the  ship.  In  Simonds  v.  Hodg' 
son  (&),  the  interest  insured  was  **  on  bottomry,"  and 
the  decision  turned  wholly  upon  the  question  whether 
the  instrument  alluded  to  by  that  expression  in  the 
policy,  was  a  bottomry  bond  or  not,  though  it  was 
clear  that  the  plaintiff  had,  at  all  events,  a  security  on 
the  body  of  the  ship,  capable  of  being  insured.  It  was 
decided  in  Glover  v.  Black  {c\  that  a  lender  of  money 
on  respondentia  could  not  insure  as  upon  the  goods  and 
merchandize;  and  in  a  subsequent  case,  Gregory  v. 
Christie  {d\  where  the  insurance  was  on  goods,  specie, 

(a)  IB.  4;jtd^  45.  (b)  Ante^5a 

(c)  3JBurr,l59i»  (d)  Park  on  Inturanee,  p.  14^ 

and 
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and  efiects  of  the  plaintiff  (the  captain)  on  board  the        1832. 
ship,  and  he  demanded^  under  that  insurance,  money      ^ 
expended  by  him  during  the  voyage  for  the  use  of  the       agavut 
ship,  and  for  which  he  claimed  respondentia  interest, 
Lord  Mamfieldy  though  he  held  that  the  plaintiff  might 
recover,  was  of  opinion  that  he  would  not  have  been  so 
entided,  but  for  an  express  usage  proved  by  several 
witnesses*     The  insurance  by  the  present  plaintiffs  is 
precisely  in  the  form  which  would  be  used  by  owners  of 
goods  sending  them  in  other  persons'  barges.     No  other 
kind  of  interest  is  pointed  out  by  the  terms  used.    Yet 
the  interest  in  this  case  is,  in  fact,  one  of  a  very  special 
kiature.     It  is  that  of  a  carrier,  which  consists  of  the 
gain  to  be  made  by  freight,  and  the  loss  to  be  guarded 
against  from  damage  or  destrucUon  of  the  goods.     Now 
it  will  scarcely  be  said   that   this  policy  covers  the 
gain,  —  the  freight ;  and  if  the  general  words  are  not  of 
a  nature  to  protect  this,  how  is  it  shewn  that  they  apply 
to  the  loss  risked  by  the  plaintiffs  as  carriers  ?    Yet  if  their 
interest  as  carriers  generally  were  covered  by  this  policy, 
why  should  hot  it  extend  both  to  the  expectation  of 
freight  and  the  risk  of  loss  ?    It  has  been  said  that  the 
policy,  being  on  goods,  covers  any  interest  in  them, 
absolute  or    special.      It  may  be  admitted   that  the 
assured  need  not  be  an  absolute  owner;  but  the  in- 
terests to  be  protected  must  all  be  such  as  are  carved 
out  of  one  and  the  same  entire  right ;  and  an  interest 
arising  merely  from  a  liability,  like  that  of  a  carrier,  is 
not  within  this  description.     Suppose  the  goods  here 
had  been  lost  by  the  act  of  God  or  the  king's  enemies. 
Carriers  are  not  answerable  for  these  risks;  yet  the 
underwriter  would    have    been  liable  to  the  assured 
upon  the  present  policy!    Another  proof  that  this  con- 

I  i  4  tract 
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1882.  tract  of  insurance  does  not  truly  shew  the  nature  of  the 
interest  to  be  protected  is,  that  the  policy  is  an  open 

agahut  one.  The  inference  from  that  form  of  policy  is,  that 
the  interest  is  of  such  a  nature  that  it  may  be  appre^ 
dated  when  the  loss  happens,  without  the  aid  of  any  pre- 
vious convention  between  the  parties,  or  estimate  by  whidi 
diey  have  agreed  to  be  bound.  Thus  an  absolute  in- 
terest in  goods  may  be  valued  by  reference  to  the  in- 
voice price;  and  an  estimate  may  be  taken  by  similar 
means,  as  t6  ship  or  freight  But  it  is  not  so  with  the 
interest  of  a  carrier;  that  must  be  appreciated  by 
some  rule  of  calculation,  which  should  be  agreed  upon 
before  hand.  The  present  contract  is  in  the  nature  of 
a  re-assurance;  for  a  carrier  is  an  insurer:  the  risk  pro- 
vided against  by  such  contract,  if  it  could  be  previously 
estimated,  would  probably  be  calculated  on  the  average 
quantity  of  losses  which  the  parties  effecting  the  re-assur- 
ance have  to  pay.  This  kind  of  contract  is  always  con- 
sidered as  totally  distinct  from  an  original  insurance  (a), 
and  ought  not  to  be  described  in  the  same  general  terms. 
As  to  the  third  point;  if  the  policy  was  not  exhausted 
when  goods  to  the  value  of  12,000/.  had  been  carried  by 
all,  or  at  least  by  each  of  the  boats,  this  contract  was 
most  improvident  on  the  part  of  the  underwriter ;  for, 
on  the  plaintiffs'  construction,  goods  to  the  amount  of 
860,000/.  had,  at  the  time  of  the  loss,  been  protected  by 
this  policy ;  and  the  same  proportion  might  have  been 
carried  during  the  remdning  two  months  of  the  year. 
The  premium  of  180/.  for  such  a  risk  is  so  fiir  below 
the  ordinary  rate,  that  the  underwriter,  at  least,  cannot 
he  supposed  to  have  understood  the  contract  in  the 

la)  Park  on  Ifuurance,  419.  and  tfie  ftuthoritiei  then  dud. 

sense 


CoHBir. 


IN  THE  Second  Yeab  of  WILLIAM  IV.  485 

sense  now   contended   for.     Lastly,   the  underwriter        1888. 
is  liable  only  for  that  proportion  of  the  loss  which       * 
12)000/.  bears  to  the  whole  value  of  the  goods  carried       jjgomK 
during  the  year.     This  is  the  rule  in  case  of  an  open 
policy ;  the  indemnity  recoverable  is  to  the  loss  as  the 
flum  insured  to  the  whole  interest  protected  by  such 
policy.     It  is  argued  this  would  lead  to  an  unjust  result; 
and  that  in  the  present  case  it  would  be  hard,  if  the 
plaintiffs  carried  860,000/.  wortli  of  goods  during  the 
year,  that  they  should  only  recover  in  the  proportion  of 
one  thirtieth  for  any  subsequent  loss.     But  this  is  the 
consequence  of  insuring  a  carrier's  interest  in  a  form , 
applicable  only  to  a  policy  on  die  party's  own  goods. 
The  indemnity  may  be  inadequate  to  the  loss,  but  the 
premium  was  not  a  sufficient  consideration  for  a  perfect 
indemnity. 

Campbell  in  reply.  A  policy  must  state  correctly  what 
*  is  insured ;  but  there  is  no  authority  for  raying,  that  the 
reason  why  the  party  insures  should  also  be  expressed. 
Glover  v.  Black  {a)  was  decided  on  the  ground  of  an 
established  practice ;  and  the  Court  expressly  guarded 
against  any  application  of  the  judgment  there  given  to 
other  eases  than  those  of  respondentia  and  bottomry.   ' 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
Plamtifis  are  entitled  to  recover.  It  is  objected  that  this 
policy  is  not  framed  so  as  to  cover  the  interest  in  respect 
of  which  they  claim.  But  I  agree  in  the  proposition 
laid  down  in  the  argument  on  their  side,  that  although 
the  subject-matter  of  the  insurance  must  be  properly 
described,  the  nature  of  the  interest  may  in  general  be 

<a)  3  Burr.  1394. 

left 
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]  882.       left  at  large.     Here  the  subject-matter  is  very  sufficiently 
■       described,  and  the  policy  shews  that  the  sum  to  be  re* 

against  ceived  in  case  of  loss  was  to  he  for  further  consideration, 
**  as  interest  might  appear  thereafter."  The  instrument 
is  not  artificially  framed ;  it  would  have  been  better  if 
it  had  expressly  shewn  that  the  object  was  to  indemnify 
the  Plaintiffs  as  carriers;  still  I  think  it  is  sufficient 
Then  it  is  contended,  that  after  goods  to  the  value  of 
12,000/.  had  been  carried  by  all,  or  at  least  by  each  of 
the  boats,  the  policy  was  exhausted.  But  this  is  incon- 
sistent with  the  evident  object  of  the  contract,  and  with 
the  limit  which  the  parties  have  fixed  by  warranting 
that  the  claim  on  the  policy  shall  not  exceed  100/.  per 
cent  Then  as  to  the  mode  of  calculating  the  indemnity, 
the  Defendant  insists  tliat  this  is  to  be  done  by  ascertain- 
ing the  proportion  which  12,000/.  bears  to  the  whole 
value  of  goods  carried  during  the  year,  and  allowing  the 
assured  such  a  proportion  of  the  amount  of  loss.  But 
the  rule  of  calculation  relied  on  by  the  defendant  is 
never  adopted  in  cases  of  policy  on  goods  with  liberty  to 
change  the  cargoes.  Here  the  whole  value  of  the  goods 
afloat  at  the  time  of  the  loss  must  be  taken,  and  the 
Plaintiffs  will  recover  such  a  proportion  of  their  loss 
as  12,000A  bears  to  the  value  of  all  the  property  on 
board  all  the  boats  at  the  time  of  the  accident,  if  that 
value  exceed  12,000/.;  if  not,  they  will  be  entitled  to 
the  whole  amount  lost. 

LiTTLEDALE  J.  I  am  of  the  same  opinion ;  and  I 
think  it  was  not  necessary  that  the  interest  of  the 
Plaintiffs  should  be  more  specially  described.  Goods 
in  the  custody  of  carriers  are  constantly  described  as 
their  goods  in  indictments  and  declarations  in  trespass. 

The 
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The  Plaintiffs  here  were  liable,  in  particular  cases,  for  1 832. 
the  loss  of  the  goods  they  carried,  and  had  a  special 
property  in  them  on  that  account.  The  goods  were,  for  agmnu 
the  present  purpose,  their  goods.  As  to  the  argument 
that  this  policy  was  exhausted  when  goods  had  been 
carried  in  all,  or  in  each  of  the  boats,  to  the  amount 
of  12,000/.,  I  think  that  cannot  have  been  the  intention, 
where  a  policy  was  effected  upon  thirty  boats  continually 
going  on  this  canal,  and  each  of  which  might  convey 
goods  to  that  amount  in  a  time  far  short  of  a  year.  It 
appeal's  to  me  that  the  contract  was,  in  effect,  equivalent 
to  a  fresh  insurance  taking  place  at  the  time  when  each 
vessel  started,  and  governing  all  that  were  then  afloat ; 
only  instead  of  a  renewed  insurance,  the  object  was  ob- 
tained by  a  continuing  policy*  As  to  the  amount  the 
Plaintiffs  are  to  recover,  I  agree  in  the  rule  of  calculation 
.  which  my  Lord  has  laid  down. 

Parke  J.  It  is  admitted  here  that  the  Plaintifis  had 
some  interest  which  they  might  insure.  It  was  that,  in 
fact,  which  carriers  ordinarily  have.  The  only  question 
is,  whether  the  interest,  such  as  it  was,  was  sufficiently 
described  in  the  policy.  Now  the  particular  nature  of 
the  interest  is  a*  matter  which  only  bears  on  the  amount 
of  damages ;  it  is  never  specially  set  out  in  a  policy* 
The  instrument  in  question,  I  think,  does  all  in  this 
respect  that  ever  is  done.  Then  as  to  the  suj^estion, 
that  when  goods  to  the  value  of  12,000/.  had  been  car- 
ried, the  policy  was  at  an  end ;  if  that  was  so»  the  in- 
surance was  not  for  a  year,  but  upon  the  first  12,000/. 
worth  of  goods  that  should  be  carried.  But  I  think  it 
was  clearly  meant  to  be  an  indemnity,  applicable  to  the 
successive  cargoes.  I  am  also  of  opinion,  that  the  com- 
pensation 
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1882.       pensation  is  not  to  be  calculated  in  the  manner  proposed 
^  by  the  defendant.   If  it  were  to  be  (as  contended  on  that 

ngamtt  side)  in  the  proportion  of  12,000/.  to  the  whole  value  of 
goods  carried  during  the  year,  the  result  would  be,  that 
the  underwriter's  liability  would  have  gone  on  diminish- 
ing through  the  year,  and  become  less  in  proportion  as 
more  goods  were  carried*.  But  I  think  the  intention 
clearly  was,  that  12,000/.  should  be  insured  upon  each 
successive  number  of  cargoes;  and,  therefore,  that  the 
whole  value  of  the  goods  afloat  at  the  time  of  the  loss, 
compared  with  12,000/.  will  aflbrd  the  true  measure  of 
the  defendant's  liability. 

Patteson  J.  It  is  only  necessary,  in  such  a  policy  as 
tills,  to  state  accurately  the  subject-matter  insured^  not 
the  particular  interest  which  the  assured  has  in  it.  Thb 
is  an  answer  to  the  objection,  that  a  policy  like  the 
present  would  cover  the  interest  of  a  party  sending  bis 
goods  by  another's  vessel:  it  is  not  the  less  a  policy 
upon  goods.  So,  too,  when  it  is  said  that  this  contract 
b  in  the  nature  of  a  re-assurance ;  the  answer  is,  that  it 
is  still  only  an  insurance  upon  goods  in  which  the 
assured  has  a  special  interest.  The  suggestion  that  this 
policy  had  become  exhausted  is  at  variance  with  the 
contract  itself:  for  the  proviso,  that  only  3000/.  should 
be  covered  in  any  one  boat  on  any  one  trip,  shews  that 
at  least  more  than  one  voyage  was  contemplated,  in 
which  each  boat  might  take  as  much  as  8000/.  worth 
of  goods ;  and  this  is  quite  inconsistent  with  the  sup- 
position that  an  insurance  of  only  12,000/.  was  con- 
templated upon  all  or  each  of  the  boats. 

Postea  to  the  plaintifis :  the  damages  to  be 
calculated  on  the  principle  above  stated. 
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a 

1832. 


Adams  against  Osbaldeston,  Esquire.  Wednesday, 

C^ASE  against  the  late  sheriff  of  Yorkshire.     The  first  A  sherifi;  to 
^  whom  a  bail* 

count  was  for  an  escape.    The  second  count  alleged,  able  Utiut  not 
that  one  Firth  was  indebted  to  the  Plaintiff  in  the  sum  ^°  omltMs* 
of  S6L  and  the  Plaintiff,  for  the  recovery  thereof,  sued  ^^J^' 
out  a  latitat,  directed  to  the  sheriff  of  Yorkshire,  com-  ^""^  ^^\^ 

'  '  purpose  of  v- 

mandins  the  said  sheriff  to  take  Firih.  if  he  should  be  "«ting  the   ^ 

^        ^  pit  J  named  in 

found  in  his  bailiwick ;  which  said  writ  was  afterwards  it  to  enter  a^ 

franchise*  with* 

duly  indorsed  for  bail  for  36l.f  and  delivered  to  the  de-  in  whidi  the 
fendant,  who  then,  and  until  and  at  the  time  of  the  de-  return  and 
fault  after  mentioned,  was  sheriff  of  Yorkshire,  to  be  ^|^ 
executed :  that  Firlh,  at  the  time  of  the  delivery  of  the 
writ  to  the  Defendant,  and  from  thence  until  the  return 
of  the  writ,  was  within  the  sheriff's  bailiwick,  and  the 
sheriff  might  at  any  time  during  that  period  have  ar- 
rested him  by  virtue  of  the  writ ;  but  that  he  did  not, 
at  any  time  before  the  return  of  the  writ,  take  or  cause 
to  be  taken  the  said  Firth,  as  by  the  writ  he  was  com- 
manded. At  the  trial  before  Parke  J.,  at  the  Yorkshire 
Summer  assizes  1831,  it  appeared  that  in  January  1830, 
a  bailable  latitat,  not  having  a  non-omittas  clause,  issued 
against  Firth  at  the  plaintiff's  suit  for  a  debt  of  S6l^ 
on  which  the  sheriff's  warrant,  directed  to  Foster  a 
bailiff,  was  delivered  by  the  plaintiff  to  one  Pennington^  ^ 
Foster  being  at  Snaith,  Pennington  went  from  thence  to 
Stubbs  Watden,  about  ^  eight  miles  distant,  where  Firth 
lived,  to  induce  Firth  to  come  to  Snaith;  and  Foster 
desired  his  assistant  Haigh  to  accompany  Pennington,  in 
order  that  he  might  become  acquainted  with  FirtKs 

person. 
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1832.       person.     At  Siubbs  JValdeti^  Pennitigton  and  Haigh  met 

Firlkf  and  Haigh  (who  had  not  the  warrant  with  him) 

ogamM       took  Firth;   but  before  they  left  Stubbs  Walden^  be 

OflBALomoir.  .     . 

escaped.  Both  Snaitk  and  SttMs  Walden  are  witbm 
the  liberty  and  franchise  of  the  honour  of  Pontefrad^ 
the  bailiff  of  which  has  the  execution  and  return  of 
writs  (a).  Upon  this  evidence  it  was  admitted,  that  as 
Haigh  had  no  authority  to  arrest  Firth^  and  Foster  the 
officer  was  not  present,  or  in  any  way  acting  at  the 
time  when  Firth  was  taken  (&),  there  was  no  lawful  ar- 
rest, and  consequently  the  Plaintiff  must  fail  on  the  first 
count;  and  the  defendant's  counsel  contended,  that  the 
plaintiff  could  not  recover  on  the  second  count,  because 
there  was  not  any  non-omittas  clause  in  the  latitat,  and, 
therefore,  it  was  the  duty  of  the  sheriff  to  arrest  within 
his  bailiwick  only,  and  not  within  the  liberty  of  PoU' 
tefmct*  The  learned  Judge  directed  a  verdict  for  the 
plaintiff  on  the  second  count,  reserving  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained  for  this  purpose, 

JF*.  Pollock  and  Hoggins  now  shewed  cause.  The 
sheriff,  or  his  officer,  was  guilty  of  negligence  in  not 
arresting  Firth.  If  the  officer  himself  had  gone  to 
Stubbs  Walden  on  the  Thursday^  the  arrest  would  have 
been  good.  The  privilege  of  a  particular  liberty  is  not 
the  privilege  of  the  sheriff,  or  of  any  individual  but  the 
lord  of  the  franchise. 

HoU  and  Blackbume  contra.  The  first  act  of  neg- 
ligence was  on  the  part  of  the  plaintiff,  who  knew  that 

(a)  See,  as  to  this  liberty,  Carreti  ▼.  SmaHpagf,  9  Eatt,  S55. 
(6)  See  Blaieh  ▼.  Archer,  Cowp,  65, 

Firth 
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Firth  resided  within  the  liberty,  and  yet  did  not  cause  1882. 
a  non-omittas  clause  to  be  inserted  in  the  writ.  The  """^ 
sheriff  was  not  guilty  of  negligence,  by  omitting  to  do  _  a^ahut 
that  which  was  not  authorized  by  the  writ.  It  is  averred 
in  the  declaration  that  Firths  from  the  time  of  the  de- 
livery of  the  writ  to  the  defendant  till  the  return,  was 
within  the  sheriff's  bailiwick.  Now  the  proof  was 
that  he  was  residing  within  the  honour  of  Pontefracty 
which  is  not  within  the  sheriff's  bailiwick :  and  the  sheriff, 
if  he  had  arrested  Firth  there,  would,  though  the  arrest 
would  have  been  good,  have  subjected  himself  to  an 
action  at  the  suit  of  the  lord,  Fitzpatrick  v.  Keliy  (a), 
Piggott  V.  Wilkes  (i).  And  in  Rex  v.  Mead  (c),  it  was 
held  that  the  killing  of  a  bailiff  in  resisting  the  exe- 
cution of  mesne  process  in  a  civil  action  does  not 
amount  to  murder,  if  the  bailiff  attempt  to  execute 
a  writ  without  a  non-omittas  clause  in  an  exclusive 
liberty. 

Lord  Tenterden  C.  J.  The  rule  for  entering  a 
nonsuit  must  be  made  absolute.  It  is  quite  clear  that 
the  plaintiff  was  not  entitled  to  recover  upon  the  first 
count,  because  the  party  was  not  arrested.  Neither  is 
he  entitled  to  recover  on  the  second  count,  because  a 
most  material  allegation  in  the  declaration  was  not 
proved.  That  allegation  is,  that  Firth^  at  the  time  of 
the  delivery  of  the  writ  to  the  defendant,  and  from 
thence  until  the  return  of  the  writ,  was  within  the 
sheriff's  bailiwick.  The  evidence  was  that  Firth  was 
within  the  liberty  of  the  honour  of  Pontefracty  and  the 
sheriff  clearly  bad  no  authority  to  enter  that  liberty  by 

(a)  Cited  in  Hex  t.  StM$,  5  T.  R.  740.  (ft)  SB.tA.  502. 

(c)  8  Stark.  N,  P.  C,  305. 

virtue 
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'  1992.       virtue  of  the  writ .  sued  out  by  the  plaiotiff.     If  it  had 
""'  contained  a  npn-omittas  clause,  he  might  have  executed 

agahui       it  within  the  Jiberty.    ^The  sheriff  was  bound  by  the  writ 

OsBALDinoir.  *^ 

to  take  FiriJ^  'm  any  part  of  the  county  where  he  has  a 
general  authority  by  virtue  of  bis  office  to  execute  pro- 
cess ;  but  he  bad  no  authority,  nor  was  he  bound,  to 
take  him  within  any  liberty  where  the  lord  or  bailiff 
had  the  execution  of  process. 

Parke  J.  I  am  of  the  same  opinion.  The  actioD 
is  not  maintainable  on  the  first  count,  because  there 
was  no  arrest,  and  therefore  no  escape;  and  io  re- 
spect to  the  second  count,  the  proof  was  not  that  the 
defendant  was  in  the  sheriff's  bailiwick,  but  that  he  was 
in  the  liberty  of  the  honour  of  Pontefract.  Independently 
of  thaty  I  think  that  no  action  could  be  maintained  in 
this  case  against  the  sheriff  for  negligence,  by  reason  of 
his  not  having  entered  the  liberty  of  Pontefrad^  and 
arrested  the  party  there ;  for  the  writ  only  authorized 
him  to  take  the  person  nan^ed  in  it  within  the  sheriff's 
bailiwick,  that  is,  in  that  part  of  tha  county  where^  by 
virtue  of  his  office^  he  had  the  execution  of  process. 
It  gave  him  no  authority  to  enter  any  liberty  or  par- 
ticular district,  where,  by  grant  or  prescription,  any 
individual  had  the  execution  and  returft  of  writs.  A 
non-omitt;|s  clause  wa^  necessary  to  give  him  ^ch  ajii- 
thoricy.  The  sheriff,  therefore,  would  have  been. liable 
to  an  action  at  the  suit  of  the  lord  of  the^  liberty  ^f 
Pontefract^  if  he  had  entered  it  to  execute  this  writ, 
although,  if  he  had  made  the  arrest  within  the  libei^grf 
it  would  have  been  gpod.    Bex  y.  Mead  (a)»  ai;i4  ^ 

(a)  ^SUsrk.  N.  F.  C  S05. 
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other  cases  cited,  shew  that  there  can  be  no  obligation  18S8« 

opon  the  sheriff  to  enter  a  franchise  and  execote  a  writ  . 

Qpon  his  own  responsibility!  though  if  he  do  so,  such  agahut 
excution  is  not  invalid  (a). 

ft 

Patt£6on  J.  A  most  material  averment  in  the  de- 
claration has  not  been  proved,  for  it  does  not  ap- 
pear that  Firih  was  actually  within  the  sheriff's  baili- 
wick. Then,  was  he  constructively  so?  If  there  had 
been  a  non-omittas  clause,  the  liberty  would  have  been 
thereby  made,  pro  hac  vice,  parcel  of  the  sheriff's  baili- 
wick, and  he  would  have  been  bound  to  execute  it  there. 
But  there  being  no  such  clause,  it  was  neither  actually 
Dor  constructively  within  the  bailiwick  (6). 

Rule  absolute. 

(a)  BteSparkar,  ^Me,  7  Taunt.  Sll.  ftnd  Bettr»  Jaeobt,  4  Bingh.  58& 
(h)  Sm  S/nil.  453.,  and  19  Fin,  JA^  BOum,  S0& 


In  the  Matter  of  Arbitration  between  Gillon  Thttt^, 
and  Others,  and  The  Mersey   and  Clyde 
Navigation  Company. 

BY  an  award  made  in  the  above  matter,  certain  ar-  An^greemem 
or  rerercnoo 

tides  of  agreement  were  set  out,  whereby,  after  lUted,  thu 

....        disputes  had 

redting  that  disputes  had  arisen  and  were  still  existmg  ari«ra  betwetn 

G»  and  a  na- 
vigation  companj,  respecting  certain  poods  diipped  bj  G»  on  board  the  company's  vessels, 
and  wbkb  G.  complained  bad  not  been  delismd ;  that  G»  had  commenced  an  action  in 
Scotland  against  the  company  for  the  recovery  of  the  goods  or  their  value,  of  the  damago 
swataiBcd  by  the  non-delivery,  and  of  the  a»U  incurred  in  tlie  action ;  and  that  the  partiea 
agreed  to  refer  the  said  differences  to  arbitrators,  the  costs  of  the  reference  and  award, 
mod  mko  of  the  action,  to  be  in  their  discretion.  The  atbitmtors  awarded  that  S  >8/.  were 
due  from  the  company  to  G. ;  that  the  said  sum,  with  SOL,  the  costs  of  the  reference 
and  awatd,  should  be  paid  by  the  company  on  a  certain  day ;  and  that  tlie  company  should 
keep  the  goods,  which  were  then  in  their  possession  : 

Held,  (Parke  J.  dubitante)  that  this  was  a  sufficient  adjudication  upon  all  the  mattefi 
referred :  Held  also^  that  the  award  of  the  goods  to  the  company  was  ooi  void  aa  an  as* 
of  authority. 

Vol.  hi.  K  k  between 
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16S2.       between  QilUmj  Bule^  amd  ThmkAs  and  John  Black  on 
*7       ^tbe  one  part,  and  tbe'oom|9any  onthe4itber^  respecting 

In  fhe  Mfttter 

of  GfLLONand  two  cases  of  goods  shipped  by  GUhn,  &c.  on  board  one 
•nd  Cltdb     of  the  company's  vessels,  and  which  Gillcnj  &c.  alleged 
Com^y.      had  never  been  delivered  as  directed,  but  ^e  company 
asserted  the  contrary ;  and  after  reciting  that  they  had 
commenced  an  action  in  Scotland  against  the  company 
for  the  recovery  of  the  goods  or  their  value,  and  of  the 
•loss  and  damage  sustained  by  Gillon,  &c.  in  consequence 
of  the  non-delivery,  and  the  costs  and  expenses  incurred 
by  them  relative  thereto,  and  in  the  said  action,  which 
•was  then  depending ;  and  reciting  also,  that  for  finally 
settling  the  said  differences  and  disputes,  the  parties  had 
agreed  to  leave  the  same  to  the  award  and  decision' of  the 
arbitrators  after  named ;  it  was  agreedrthat  the  said  par- 
ties should  and  would  abide  by  the  award  of  H.  Gi  and 
«712>.,  arbitrators  named  on  behalf  of  each  of  the  parlies 
to  the  said  agreement,  to  award,  &c.  of  and  concernihg 
.  the  matters  thereby  referred,  so  as  the  said  award  sbenld 
be  made  on  or  before,  &c. ;  and  that  the  costs  of  the 
agreement,  of  the  reference  and  award,  and  also  the 
costs  incurred  previous  to  and  in  commencing^  pvose- 
cuting,  and  defending  the  said  action,  should  be  in  the 
discretion  of  the  arbitrators.     The  arbitrators  then  went 
on  to  award  '^  of  and  concerning  the  matters  referred," 
as  follows :  —  *^  We  do  award,  &c.  that  there  is  nowdue 
and  owing  from  the  said  Mersey  and  Cbfde  Steoai  Honri- 
gation  Company  unto  the  said  John  GiUon^  &a.  Ab  anm 
of  23BL    And  we  do  fiirther  award,  &&  thatitiMbnid 
sum,  together  with  the  sum  of  dO/.,  being- the  colts  of 
the  said  reference  and  all  matters  relative  theveio,  and 
of  this  iNur  award,  amounting  together  to  ^^i^-siuA  be 
paid  by  the  said  company  unto  Messrs.  J.  and  6.  C, 

solicitors, 
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solicitorsy  at,  ,&c.  oo,  &€.**  The;  fortber  a^varded  that  .  18S2. 
the  costs  of  making  the  agfeeuieiit  of  reference  or  (he  -— 
award,  a  rule  of  courts  if  necessary,  should  be  borne  by  of  GiLioKAod 

I  mi  I  1      t  A       1  ^         The  MjIftiET 

the  company.  They  tlien  proceeded :  ^^  And  we  do  and  CvtM 
lastly  award,  &c.  tliat  the  said  company  shall  and  may  (^^^^^ 
keep  and  retain  to  their  own  use  the  said  two  cases  of 
goods  alluded  to  in  the  said  agreement,  and  which  are 
now  in  the  possession  of  the  said  company,  or  their  ware- 
bousekeeper  or  agent«"  A  rule  nisi  was  obtained  for 
setting  aside  this  award,  on  the  grounds  —  1.  That  tbe 
award  did  not  pursue  the  submission,  in  not  making  apy 
adjudication  respecting  the  damage  sustained  by, non- 
delivery of  the  goods.  21  That  the  award  was  qot  maile 
.upon  all  the  matters  submitted,  as  it  said  nothing  of  the 
costs  of  the  Scotch  cause.  S.  That  the  award  exceeded 
.the  jBubmission,  in  directing  that  the  company  should 
keep  the  goods.  It  appeared  on  affidavit,  that  the  arbi- 
trators had  had  evidence  before  them  both  of  the  damage 
occasioned  by  the  non-delivery,  and  of  the  costs  in  the 
Scotch  suit.  A  rule  nisi  having  been  obtained  for  an 
attachment  against  the  company  for  not  performing  the 
^ ward,. both  rules  now  came  on  together. 

Crestaell  on  behalf  of  the  company.  As  to  the  last 
objection,  if  the  arbitrators  have  exceeded  their  power, 
the  award  is  only  bad  pro  tanto»  With  respect  to  the 
rest,  the  award  professes  to  be  ^*  of  and  concerning  the 
.mailers  referred,''  and  it  is  not  pretended  on  the  other 
«de  that  any  matter  referred  was  not  brought  before  the 
arbitrators.  The  points  in  question  before  them  .were, 
whether  there  had  been  a  delivery  of  the  goods;  whe- 
ther any  and  what  damage  had  ensued  froot  the  Mn- 

K  k  2  delivery ; 
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iS92,  delivery ;  and  what  bad  been^the  pbietiff's  ooBis  m  Ab 

^  .TTTT  Scoick  cause.     The  arbitraiors  -award  a  am  <  i8ctter&U Vi 

ofGittovaiid  This  Will  be  intended  t&  apply  to  all-^^  qnestioitt. 

fife  Mkrskt  --,  * 

Arid  CLtoi  The  a^ard  is  conclusive  against  every  claim  wliich  the 

Cdtt^ny.  parties  might  have  advanced  at  the  referencei  Hmm  t* 
Murray  {a). 


Coaiing  contri.  The  award  does  not  deteimine  aH 
the  matters  submitted ;  at  all  events  not  the  costs  of  the 
Scotdi  suit  The  general  sum  awarded  may  be  for  tb^se^ 
or  for  the  damage  by  non-delivery  of  the  goods,  or  for 
both.  In  the  last  case  the  award  is  bad,  on  the  ground 
that  where  distinct  matters  are  referred,  the  arbiti!aloi9 
must  award  specifically  as  to  each.  Randall  v.  'Brnm- 
daU(b\  Thornton  \.  Hornby  {c).  In  Dmmr^  Murrti^c^ 
the  reference  was  not  of  distinct  things,  but  of  alt  mat- 
ters in  difference  in  the  cause.  There  is  nodUng"  here 
to  shew  that  the  arbitrators  came  to  any  separate  cen^ 
elusion  as  to  the  costs  of  the  action  in  Scatiand^  thoo^ 
other  matters  are  specifically  noticed  in  the  award. 
The  direction  as  to  the  goods  is  an  excess  of  aotborily, 
because  it  was  not  submitted  whether  or  not  the  c^it^ 
pany  should  keep  them :  and  this  afiects  the  whole 
award;  for  if  the  arbitrators  had  not  thou^iC  dfem- 
selves  at  liberty  to  adjudicate  as  to  this,  the  othet*  lends 
prescribed  would  have  been  different.  j 


Lord  T£MT£RDEir  C.J.  The  award  is  imnificial, 
but  enough  appears  to  sustain  it.  The  arbitrators  have 
awilrd^  a  c^rtmiti  sum  as  due  to  the  plaintiffs  (b  the^SEb^ 


(<i)  9B.  i  a  78a 

(c)  8  Bmgh,  15. 


(b)  7  Eattf  81. 
(d)  9J9.  4|-C78a 


w        ,    *      «       « 
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cause. 


IN  THE  19£0o;k^ii  YsiHt  w  WIIiLIAM  IV.  499, 

mtMat^  md  ii  Amaft  b^  imdcfstood  that  tbey  meant  to  iiK       lSS2i 
dudetbe  coals  as  wetlss  the  other,  matters  pf  th»t  eausa^       —  - 
JDiom '¥«  Mum^  ia  a  strong  authority  in  favour  of  ofGihuoKwA 
the  awaird.    It  is  said  that  the  arbitrators  have  not  made     %nd  cLvpi^ 
a  distinct  adjudication  on  any  of  the  matters  referred^      CopIad^ 
but  it  ^oes  not  appear  that  they  have  excluded  any.     In 
Randall  v.  Randall  (a),  the  award  was  so  framed,  that 
one  distinct  subject  of  the  reference  oould  not  by  pos- 
sibility have  been  included.     The  same  objection  was 
tal^en  in  norrUon  v.  Homlff{b);  that  case  also  was  dil^ 
ferent  from  this.  The  adjudication  here^  that  the  parties 
•who  trere  ordered  to  pay  the  money  should  keep  the 
<goddfl,  imposes  what,  perhaps,  could  not  have  been  en- 
finrded  at  law,  but  it  was  just,  and,  I  think,  sa£BcientIy 
xorvcct  oa  an  arbitration. 

<  LinXBDALS  J.  I  am  of  opinion  that  this  award  may 
-he  supported.  It  would  have  been  better  if  it  had 
idiaddetly  specified  the  matters  in  respect  of  which  the 
payment  was  adjudged;  but  upon  this  agreement  of 
refiNscnoe^  I  am  not  aware  tliat  there  was  any  positive 
-ehgection  to  awarding  one  sum  in  respect  of  the  whole. 

'    Farxc  J.     I  have  some  doubt  whether  this  award  is 

'6tm^  for  I  do  not  see  how  the  sum  of  money  adjudged 

to  be  paid  is  made  applic^le  to  the  Scotch  cause*   How** 

ever,  I  do  not  feel  so  strong  an  opinion  on  the  subject,  as 

<  la  sl^Hdnt  the  award  cannot  be  supported*  1 


'.  J 


PAintEaoK  J.    I  think  it  is  clear  the  jsrbitratprs  must 
have  meant  to  include  the  costs  of  the  Scotch  cause  in 

(a)  7  East,  81*.  '  (6)  8  Bingh:  IX  ' 

Kk  3  the 


M 


(iASES  lit  EASTEft  TERM 


-  I 


1832.  flie  sum  of  2387;  fir&t  ait'tfrddd.    The  cosu  of  thc^  r^ 

TT^  ferettce  and  award,  amoanting  to  30/-,  m>6  gtfen  s^pa* 

of  GiLLONand  j^atelv,  and  I  think  the  fortnVr  siitn  mast  m>piy  to  the 

The  MiksET  .   ,  ,  .      ,. 

and  Clyds  r^maimng  matters  iii  disputed 

Company.  Rule  absoldtc  for  an  attachment* 


Friday, 
May  4th, 


Martikdale  and  Another  against  F.  Booth, 
W.  S.  CoPELAND,  and  J.  Wilson. 


A,  being  in- 
debted to  B.  in 
the  sum  of  10/« 
for  goods, 
applied  for  a 
further  supply 
upon  credit, 
and  for  a  loan* 

B,  refused  to 
grant  either 
without  secu- 
rity ;  and  it 
was  then 
agreed  that  A. 
should  give  a 
bill  of  sale  of 
bis  household 
furniture  and 
fixtures,  and 
that  B.  should 


npRESPASS  for  taking  away  and  converting  furniture, 
goods,  and  chattels  of  the  plaintiffs.  Piea,  not 
gjuilty.  At  the  trial  before  Lord  Tenterden  C.  J.,  at 
the  Middlesex  sittings  after  Trinity  term  1889,  the  jury 
found  a  verdict  for  the  plaintiffs  for  93/.  165^  subject  to 
the  opinion  of  this  Court  on  the  following  case:  — 

Before  the  8th  of  Mat/  1828,  one  W.  G.  Priest,  who 
kept  the  Peacock  Tavern  in  Maiden  Lane,  Middlesex, 
was  indebted  to  the  plaintiffs,  wine  and  spirit  merchants, 
in  10/.  for  wine  and  spirits.  Priest  having  applied  to 
them  for  a  further  supply  of  wine  upon  credit,  and  for 
Srsoc^  oiT**'  ^  ''°*"  ^^  money,  the  plaintiffs  refused  to  give  him  any 
Bcf  re*^tiie*bill    *"*'^^^^  credit,  or  to  lend  him  any  money  unless  he 

of  sale  was 

executed,  /?.,  upon  the  faith  of  such  agreetpent,  advanced  to  A»  90f.  in  n>oney  and  goteis, 
and  afterwards,  on  the  8th  of  May  1828,  A,  executed  a  bill  of  sale,  whereby,  in  consider- 
ation of  the  debt  of  ICXV.  he  bargained  and  sold  to  B,  all  his  (/f/s)  household  good<(  and 
furniture,  &c  with  a  proviso,  that  if  A,  should  pay  the  iO(V.  by  instalmenis,  tbe  <ir«t  of 
which  was  to  be  due  on  the  7th  of  JunCf  the  deed  should  be  void  ;  but  in  default  of  pay- 
ment of  any  of  the  iostaimenta  at  the  timett  appointed,  it  should  be  lawful,  although  no 
advantage  should  have  been  taken  of  any  previous  default,  for  B.  to  enter  upon  the  pre- 
mises and  take  poM^s^doti,  and  sell  ofi*  the  good^.  There  was  a  further  proviso,  tbal  until- 
such  default,  it  s|^ould  be  lawful  for  A.  to  keep  possession  of  them.  In  1823,  A,  had 
given  a  warrant  df  lelttorncy  to  C  and  7).,  as  security  for  a  debt  of  I10(V.,  and  thcy«  in 
November  1828,  entered  up  judgment  and  sued  out  a  fi.  fa.,  under  which  the  sherilT  aeiicd 
the  goods : 

Held,  in  trespass  brau);ht  by  B»  against  the  sheriff,  that  under  these  circumstances  the 
bill  of  sale  was  not  fraudulent  by  reAson  of  A  *8  having  continued  in  postanion. 

Semble,  tl)at  after  a  coaveyauce  of  goods  and  chattels,  want  of  possessiuo  does  uot  con- 
stitute fraud*  M  against  creditors,  but  is  only  evidence  pf  it, 

would 
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Booth* 


woirid  give  tbem  saftisfhctofry  fi^urily.    Priest  then  pro-       \SS2. 
posed  to  execute  o  biH  of  sale  U>  them  of  the  furniture    ^. 

Mabtixoau 

and  fixtures  in  the  Peacock  Tavern,  as  such  security,  and  asainst 
the  plaintifis  agreed  to  give  him  credit  thereupon  to 
the  extent  of  2001.  After  PriM  and  the  plaintiffs  had 
agreed  to  give  and  accept  such  security,  but  before  the 
bill  of  sale  was  actually  executed,  the  plaintifis,  upon 
the  faith  of  such  agreement,  advanced  to  Priest  SOL  in 
money,  and  to  the  amount  of  60/.  in  wine  and  spirits^ 
and  in  two  days  afterwards,  viz..  the  8tb  oS  May  1828, 
in  pursuance  of  the  agreement.  Priest  executed  and  de- 
livered to  the  plaintiffs  a  bill  of  sale,  reciting  that  h^ 
Priest^  was  indebted  to  the  plaintiffs  in  the  sum  of  100/. 
fdr  money  advanced  and  goods  sold  and  delivered,  and 
stating  that,  in  consideration  thereof,  he  granted,  bar- 
gained, sold,  and  assigned  unto  the  plaintifis  all  the 
household  goods,  furniture,  8tc.  in  and  about  the  pre- 
mises called  the  Peacock  Tavern^  to  bold  to  the  proper 
use  and  behoof  of  the  plaintiffs  for  ever,  subject  to  the 
condition  thereinafter  contained  :  proyino,  that  if  Priesi 
should  pay  the  said  sum  of  100/.  with  lawful  interest 
thereoti  by  instalments,  that  is  to  say,  25/.  on  the  7^  of 
June  tbien  next,  25/.  on  the  7th  of  Mat/  next,  and  50/., 
the  residue  thereof,  on  the  7th  of  November  1829,  the 
deed  should  be  void  ;  but  in  default  of  payment  of  all 
or  any  of  the  said  sums  at  the  times  appointed,  then  it 
should  be  lawful,  although  no  advantage  should  have 
been  taken  of  any  previous  default,  for  the  plaintifis. 
forthwith  to  enter  upon  the  premises,  and  take  posses- 
sion of  the  goods,  furniture,  &c.,  and  absolutely  sell  and 
dispose  of  the  same.  There  was  a  power  reserved  to 
the  plaintiffs,  during  the  continuance  of  the  deed,  to 
enter  upon  the*premises  and  take  an  inventory;. and  alsa 

Kk  4  at 
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l|99^,      at  wy  tiim  gft^  ^et^uJt  a$  ii^resfid  |o.^e<im4  aPOlMOi^ 

-•--  possessioQ  of  the  good«  uofil  tl^y.^hqqU  dwm  ite^ipet*. 

^^jiFiii^  '    dient  to  sell^    Tbei(  fqUciwed  a  firoviscv  *^  tbut  uxitU 

de&ult  sbotfld  be  n^a^Q  in,  p»yiY^^t  of  all  oir  any. of  the 

said  sums,  it  should,  be  lawful  far  PrtVs^  to  retain  aiM) 

keep  quiet  po^essi<y(i  of  all  and  singular  the  sai4  house;? 

hold  goods/'  &c. 

.  Before  Priest  cooimenoed  dealing  with  the  plaintiffiy 

he  had  married  the  widow  of  one^iginaii,  who  formerly 

kept  ihe  Peacock  Tavern,  and  who,  at  the  time  of  his- 

di^ath,  was  indebted  to  Combe,  Delafield^  and  Co,  in  the. 

sum  of  1 1002«     His  widow  being  executrix  of  his  wiU, 

on  her  marriage  with  PrieU  they  both  became  possessed 

of  Higman*s  effects ;  and  Priest,  by  way  of  securityAe 

the   said   llOO^i   executed  a   warrant  of  attoniegr  (q 

Combe,  Delqfield^  and   Co.   for   that   amount  in  AVi 

vember  1823.     On  the  1st  of  November  1828|  Messi94 

Combe,  Delajleld,  and  Co.  caused  judgment  to  be  ent^^ 

vp  on  the  warrant  of  attorney,  and  sued  out  a  writ  ^ 

fi.  fa.  directed  to  the  defendants  Boolh  and  G^pelandf  then 

sheriff  of  Middlesex,  whp  thereupon  issued  their  warrant 

to  Wilson,  the  other  defendant,  their  officer,  and  he 

seized  and   took  in  execution  the  goods  in  questii^ 

being  the  furniture  and  effects  in  the  Peacock  Tma^titL 

While  tlie  sheriff  remfiined  in  possession,  the  plaiiUift 

came  upon  the  premises,  gave  the  defendants  notice 

of  the  bill  of  sale,  and  required  them  to  relinquish  po^ 

fue$sion,  which  was  refused,   and  the  sheriff  sold  the 

gfif^f^p    TJus  case  was  now  ai^oed  by  •     .      \ 


t    >'     r'-  'V)  » 


■  au*^i9^f^  fR^,  the.,pWinufl&.  This  is  not  a  qaetfliw 
between  two  creditors,  but  between  a  creditor  of  Priest 
end  a  party  who  was  owhet  of  the  goods  which  once 

%^M  belonged 
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hA6ngeA  to  Pi^te^    It  tppettts  that  a  debt  being  dad-      ]di$K' 

to  CanAef  snd  Oo.  before  N&i9ember  IS^S,  fronf  the    ^     TT  m 

fbrmer  hilsbiand  of  Frfes/'sr  •  wifb,  fWrt^,  in  November       afiabui 

Booth*  * 

18  S3)  gave  them  a  warrant  oTattome^,  upcftt  which  they 
M  oothing  until  J^fovember  IB2S9  bfter  the  plaintiffii  had 
adf  flneed  money  on  the  goodsr.  If  they  had  entered  up^ 
jadgment  on  the  warrant  of  attorney,  the  plaintiff^' 
wonld  not  have  advanced  that  money.  The  property 
of  the  goods  was  vested  in  the  plaintift  absolutely,  the 
moment  the  bill  of  sale  was  executed,  subject  to  a  right 
of  redemption  by  Priest.  But  for  the  bankrupt  act  oP 
21  Jac.  1.  c.  19.,  which  vested  in  the  cotnmisstoners  any- 
fpoia  of  which  the  bankrupt  was  i-eputed  owner,  in- 
case «ven  of  the  bankruptcy  of  Priesiy  his  assignees  could 
Bot  have  taken  the  goods.  They  would  have  had  no 
right,  but  such  as  the  bankrupt  would  have  had,  viae' 
to  a  kind  of  equity  of  redemption ;  and  it  is  the  same 
liei^  the  biil  of  sale  having  been  given  for  a  debt  con-^ 
tracted  at  the  thne.     If  the  possession  of  the  goods 

bad  induced  Combe  and  Co.  to  give  credit  to  Priest^  it 

• 

might  have  been  said  that  it  operated  as  a  fraud  on 
them,  but  their  debt  had  accrued  five  years  before  the 
MH  of  sale.  Edwards  v.  Harben  {a)  will  be  relied  upon 
-by  tlie  defendants,  but  there  the  bill  oC  sale  was  given 
as  a  secarity  for  an  old  debt;  and  the  case  is  of  question- 
nable  authority.  BuUer  J.  there  distinguishes  between 
bilb  of  sale  which  are  to  take  place  immediately,'  and 
those  which  are  conditioned  to  taVe  place  at'son^ 
future  time ;  in  which  latter  case,  ^  the  p&iss^sion  toio^ 
tinning  in  the  vendor  till  that  future  time,  is  consistent 
with  the  deed,  and  comes  within  the  ruler  as  accompany- 

.3  (a)  S  r<  A»ik87.  ...       !i     l>Mo 
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ing'  and  follawing  tbe'deed/^'  Here  it  Is  to  be- observed^ 

that  Prieais  ooatiniBfig'  in  postcsslim  was  peribctly  cen** 

sistent  whb  tbe  terms  of  the  biU'of  tole.     ^Parkei. 

The  question  is^  -whether  the  d€ed  is  absolutdjr  void^ 

b^tause  (here  was  no'poa9e8sion>'of  the  goods  ;•  or^  ivbe* 

ther  the  want  of  podse»ion  is  only  evidenee  of  fraud  to 

go  to  the  juiyv]    Want  of  possession  is  evidence  oi^  bot 

does  not  of  itself  conclusively  shew  fraud;  Steward x* 

Lombe{a)^    In  Tkxx/fU^s  case  {b)  the  donor^s  continuance 

in  possession^  and  using  the  goods  as  his  own,  are  said 

to  be  the  s^ns  and  marks  of  fi^aud.    In  EasftopodY. 

Bf^iam  {c)  Lord  Tenterden  was  of  opinion  that  contiDoed 

possession  was  not  in  itself  conclusife  of  fraud ;  and 

in  Kidd  ▼•  Emtlms&n  (</),  though  possession  did  not  ao* 

company  and  follow  the  deed,  Lord  Eldon  did  not  treat 

the  deed  as  absolutely  void,  but  left  it  to  the  jury  to  judge, 

from  all  tlie  circumstances  taken  together,  whether  fraiid 

could  be  properly  imputed  to  the  plaintiff  or  not;  and 

he  there  observed,  that  if  Kidd  had  lent  money  to  ^.  to 

buy  goods,  and  had  then  taken  a  conveyance  of  the 

goods  as  a  security  for  his  debt  thus  arising  out  of  the 

mere  act  of  lending  the  money,  leaving  A^  in  possession 

of  the  goods,  that  would  not  have  been  a  fraudulent  act; 

in  support  of  which  he  cited  Bull.  N^  P.  258.     So  here^ 

the  plaintiffs  advanced  money  to  Priest^  and  took  the 

bill  of  sale  as  a  security,  leaving  him  in  possession  of 

the  goods  {e). 

Connfn 

,ic)  Tb«  tMi  qf  fmud  given  by  BulkrJ,  Jn  Edwards  ▼.  Hnbftu  S  T.  A. 
S^X»^  vis,  .whfther  <pr  not.  tbe  coatinufid  posaestimi  of  tlie  veodor  b«  coo* 
ftiiMllt,  y^\  dbAi  90»we]riiiiG«»  u  alw  l«id  down  in  Slmu  v.  Gtythhttm^ 
S  BuUt,  S25.  The  expression*  in  both  cues  are  Tcty  genemlt  but  it  is 
not  said  in  either,  that  such  a  test  is  conclusife  under  all  drcumstances 

'^  '  whatsoever; 
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Comyn  contra^     It  is  iM  Aebes^ary  to  contend  (hat       l&St^^ 

every  bHl  of  sale  is  vatd,  wiiere  ibe  vendor  oontmnes  in       — *'^' 

poaseasioti;  but  tliis  was  void  under  the  particular  cir-        ag'thM 

caO[istance&     This  is  a  question,  biatween  a  creditor  ' 

under  a  bill  of  aale  and  a  creditor  under  an  execution, 

whether  the  latter  is  to  be  defeated  of  die  fruit  of  a 

judgment  by  a  secret  bill  of  sale  unacoompanied  by 

possession.    It  was  given  partly  to  secure  a  previous' 

debt,  and  partly  a  future  advance  of  mtiney.     The 

possession  was  not  consistent  with   the  deed,  for  the' 

vendor  continued  in  possession  after  default  was  made^ 

in  payment  of  the  first  instalment.     At  comifnon  law^ 

where  personal  chattels  are  assigned,  delivery  is  essential 

to  die  validity  of  the  deed.     There  must  be  some-* 


whatever ;  nor  did  eiUier  case  require  rach  a  deciiion.     In  Edwardt  t. 
ffarbcn  an  absolute  bill  of  sale  had  been  given,  but  the  vendor  was  left  in 
possession  by  a  verbal  agreement,  which'  was  relied  upon  as  disproving 
fraud;  aad  to  the  question  raised,  whether  or  not  such  a  poaaesdon 
was  maintainable,  the  answer  was,  that  possession  mtui  accompany  and 
JoUow  the  deed,  otherwise  It  is  fraudulent.     See  the  judgment  of  BuUer  J. 
in  HiisJffnion  v.  Giff,  3  7.  A.  620.  note  (a).     In  Ladjf  Arundel  ▼.  Phiiiffi 
and  Tamilw,  10  Fieju  jun.  145.,  Lord  Sldon,  referring  to  bis  dedsioii  in 
Xidd  V.  Hauflhuon  (cited  above  in  the  argument),  sajrs,  "  The  mere  cir- 
cumstance of  possession  of  chattels,  however  familiar  it  mtLj  be  to  saj  that 
it  pnyvcs  fraud,  amounts  to  no  more  than  that  H  is  priaiA  fid^  evidence  of 
property  in  the  man  possessing,  until  a  title,  not  fraudulent.  Is  shewn, 
under  which  the  possession  has  followed.     Every  case,  from    Twi^ne^u 
case,  9  Rep*  80.,  downwards,  supports  that :  and  there  was  no  occasion 
otherwise  for  the  statute  of  the  21  Jac.  1.  c.  19.  a  11«"    See  aWZlM^ 
V.  BnynJu^f  6  East,  257.     In  Latimer  v.  BaitoHf  4  B.  ^  C.  654.,  Lord 
Tcnterden  said  that "  possession  is  to  be  much  regarded ;  but  that  is  with 
a  view  to  ascertain   ih«  good  or  bad  faith  of  the  tfaniacUon';  *^  ahd 
although  there  had  been  an  absolute  sale,  and  continued  possession  «fleN 
wards  by  the  original  owner,  it  was  held  that  the  whole  mattei'  had  been 
properly  left  lo  the  jury  as  a  question  of  good  or  bad  Mtb.   It  #as  agreed 
by  the  Court  in  Stone  ▼.  Gru^ham,  that  scoecy  iaa  great  btid^4  oi  frmud, 
but  no  conalndidg  proof. 

thing 
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ii^SSf.  thing  equivalent  to'  a  Itvery  of  itdisiii  Ja  case  of  UmL 
".".'.  .  Moveable  chattels)  beibg  ca)iab)e  df  specific  dcli^er}\  and 
o^^imi  being  ordinarily  used  and  eaj6y^  by  being  possessed, 
possession  is  generally  looked  to  as  the  criterion  of 
ownership.  The  judgment  of  BMer  J.  in  E^hmrdsv% 
Harben{a)  has  never  been  over-ruled,  and  is  sopported 
by  the  ruling  of  Lord  EUefiborott^  in  tVcrdalt  ▼.  SmM(by 
Besides,  here  there  is  no  schedule  to  the  deed,  but  only 
a  general  description  of  the  household  goods.  Where 
property  is  conveyed  by  such  deed,  especially  if  tliere 
is  -ho  delivery,  it  ought  to  be  shewn  that  the  goods,  or 
some  of  them  at  least,  are  the  same  (tf).  IParkeJ.  Here 
it  is  found  that  the  goods  are  the  same.]  The  tnns^ 
action  is  against  the  policy  of  the  law.  IPmieson  J. 
Tour  aigument  would  apply  equally  whether  possession 
was  consistent  with  the  terms  of  the  deed  or  not. 

Lord  Tenterdem  C.J.  I  am  of  opinion  that  the 
deed  of  sale  was  not  absolutely  void.  Much  has  been 
said  as  to  the  secrecy  attending  that  transfer,  bnt  Ch^ 
observation  applies  with  equal  force  to  the  warrant  of 
attorney,  which  was  unknown  to  the  plaintiffs,  and  whidl 
Combe  and  ,Co.  forbore  to  act  upon  for  so  long  a  time: 
The  consideration  for  the  bill  of  sale  was  not  only  an 
antecedent  debt,  but  a  sum  of  money  to  be  advanced 
by  the  plaintlfls  to  enable  Priest  to  carry  on  his  trade. 
The  omission  of  the  plaimifl^  to  take  possession  of  the 
goods  Was  perfectly  consistent  with  the  deed ;  for  it  was 
stipulated  that  Priesi  should  continue  in  possession  until 
'de&iilt' Vnad^  in  payment  of  all  or  any  of  the  instalments 


'*  f     ^ 


(«)  9  7.  R,  587.  (6)  1  Oimp.  532. 

.  i^  ,iir.W«,ttet  Jwjwon  ▼.  WoQUotmt^  3  T.  JB.  618.    ^  .u  i  . :. 

«r  *  and 
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HBNirtliet  OB  such  ^ofaiill  it  should  he  lavrful,  although       Jf9^ 
no  adTantaise  should  ^hat^  he«n  taken  of  any  previous       ■  •  -— 
defaults  for  tbe.plqiliti&.to  ent^r  alul^ake  possession  of      ^t^jut 
the. household  goods  and  furniture*    The  possession  by 
Priest^  therefore,  beii]^  eonsistent  with  the  deed,  and 
H  having  been  given  in  consideradon  of  ixkooey  advan^^ 
to  enable  Priest  to  carry  on  bis  tradei  I  cannot  say  that 
it  was  absolutely  void. 

LiTTLEDALE  J.  I  aoi  of  the  same  opinion.  Th^ 
cases  sliew  that  continuance  in  possession  of  goods  and 
chattels  by  a  vendor  after  the  execution  of  a  bill  of  sale 
is  a  badge  and  evidence  of  fraud ;  but  I  think  thatf 
slnder  the  circumstances  of  this  case,  a  jury  would 
hav^  negatived  fraud.  In  Jezepk  v.  Ingram  {a\  Dallas  J. 
denies  that  Edwards  v.  Harbeh{b)  lays  down  a  general 
rule,  that  in  transferring  chattels  the  possession  must 
aecompany  and  follow  the  deed.  There  was  in  Jezeph 
V.  Ingram  a  mited  possession;  for  the  vendee  superior 
tended  the  management  of  the  farm,  and  was  occasion*f 
ftlly  present.  That  case,  however,  shews  the  (pinion  of 
ihe  Court  of  Common  Pleas  to  have  been,  that  a  change 
,of  possession  is  not  in  all  instances  necessary. 

Parke  J.  I  am  of  the  same  opinion*  I  think  that 
the  want  of  delivery  of  possession  does  not  make  a  dee4 
of  sale  of  chattels  absolutely  void*  The  dictum  of 
Byjll^  J«  in  Edwards  v.  Harben  (6)  baa  not  beep  ,fi&o^ 
^\\y  .considered,  in  subsequent  casesy  to  ^ave  th^  in^r 
fQft,  Tbje  want  of  delivery  is  only  ^vide^Kiie^  Jtl^at  t^^ 
transfer  was  colourable.     In  Benton  v.  ThornhiU{c\  it 

(a)  1  B.  Moon,  l«d.         (b)  S  T.  It.  587;      -^(tJ-rto^iMi  487. 

bof  was 
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}tfS2.       was  said  in  ttrgument,  that  wont  of  [Missesston  was  not 
'~  '*"*'*'^       onlvjevidttvee  of  finndy  but  constituted  it ;  bat  Gibbs  C.  J. 

4V<wiji  diftSentcd ;  and  although  the  rendbr  th^re,  after  execut- 
ing a  bill  of  sale,  was  allowed  to  remain  in  possession, 
Gibbs  C.  J.|  at  the  trial,  left  it  to  the  jury  to  say, 
whether,  under  all  the  circumstances,  the  bill  of  sale 
were  fraudulent  or  not.  It  is  laid  down  in  Skej^rd^s 
Touchsionei  224.,  (7th  ed.)  ^^  that  a  bargain  and  sale 
may  be  made  of  goods  and  chattels  without  any  de- 
livery of  any  part  of  the  things  sold;"  and,  after- 
WAxds,  in  page  22T.9  it  is  said  *^  that  the  word  gift 
is  often  applied  to  moveable  things,  as  trees,  cattle, 
household  stuff,  &c.,  the  property  whereof  may  be 
altered  as  well  by  gift  and  delivery  as  by  sale  and  grapt, 
and  this  is,  or  may  be,  either  by  word  or  writing;''  and 
in  a  npte  to  this  passage  by  the  editor  it  is  said,  *^  that, 
by  the  civil  law,  a  gift  of  goods  is  not  good  without  de- 
livery, yet  in  our  law  it  is  otherwise,  when  there  is  a 
deed:  also  in  a  donatio  mortis  ca^sl^  there  must  be  a 
delivery."  Then  it  is  evident  that  the  bill  of  sale,  in 
this  case,  without  c^elivery,  conveyed  the  property  in  the 
household  goods  and  chattels  to  the  plaintiff.  It  may 
be  a  question  for  a  jury,  whether,  under  the  circum- 
stances, a  bill  of  sale  of  goods  and  chattels  be  fraudulent 
or  not;  and  if  there,  were  any  grounds  for  thinking  that 
a  jury  would  find  fraud  here,  we  might,  this  being  a 
special  case,  infer  it;  but  there  is  no  ground  what- 
ever for  saying  that  this  bill  of  sale  was  fraudulent. 
It  was  given  for  a  good  consideration,  for  money  ad- 
vanced to  Priest  to  enable  him  to  carry  on  his  trade, 
and  his  continuance  in  possession  was  in  terms  pro- 
vided ibr. 

Favtlspv 
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.Pattbson  J.  There  b  no  suffoieiMt  -  authority  .for 
saying  that  the  want  ofideli?ery  of  posseasian  abaolatiely 
makes  void  a  biU  of  sale  ofg^oids  and  chattels.  It  was  yi^na 
held  in  Martin  v;  Podger  {a\  (bat  want  of  possession 
was  a  badge  of  fraud  which  tought  to  be  left  to  the  jury. 
Then,  if.it  be  a  badge  of  fraud  only,  in  order  to  ascertain 
whether  a  deed  be  fraudulent  or  not,  all  the  circum- 
stances must  be  taken  into  consideration.  Here  the 
possession  was  consistent  with  the  deedy  for  the  reason 
already  given.  The  continuance  of  possession  by  the 
vendor  is  provided  for  by  the  deed,  and  tlie  purobaser 
was  not  bound  to  enter  for  the  first  or  the  sabsequcnt 
defaults  in  paying  the  instalments.  That  being  ao^  the 
possession  does  not  shew  fraud.  ThejudgSM^nt^  the 
.Court  must  be  for  the  plaintiffs. 

Judgment  for  the  piaintiffi. 

(a)  S  Sir  W:BL  701. 


GOWAN  against  ANXHONir  FoRSTER.  Fnday, 

AToy  4th. 


•» 


A  SSUMPSIT  for  repairs  done  by  the  plaintiff,  in  the  ^-  *nd  B. 
year  ISlS^'to  the  ship  Lively.     Fleas, — first,  the  owoenofa 
general  issue;  secondly,  the  statute  of  limitations ;  thirdly,  debted  to  c.  for 
set-off.     A  verdict  having  been  found  for  the  plaintiff,  tw?ui'k  to^' 

which  were 

dishonoured, 
ttnd  aflerwards  soli  his  interest,  and  became  bankrupt.  A*  proved  under  A 'a  comroisaion 
for  5000^»  and  in  1839  drew  on  his  ansigDee  a  bill  of  txchenye  payable  to  C,  which  the 
assii^nee  accepted,  and  which  A»  then  delivered  to  C.  on  account  of  the  sum  due  to  him  for 
tbflr  repaiis  aad  on  the  btUt.  It  was  agned  that  paymient  df  Uiia  JMIer  bill  should  not  bo 
demanded  of  the  acceptor  until  he  should  have  funds  on  account  of  dividends  of  B/%  estate, 
llie  bill  was  paid  in  M'ttth  18*i7.  In  1S30,  C  bought  an  action  against  A.  for  the  sum 
remaining  due  on  account  of  repairs,  and  A.  pleaded  the  statute  of  limiutions:  Held,  that 
the  drawing  of  the  bill  (supposing  it  to  be  evidence  of  a  fresh  promise  on  the  original 
demand i,.  was  only  evidence  of  a  promise  at  the  time  when  it  was  drawn,  and  not  whaa  It 
'-^as  i«idd,  and,  therefore,  did  not  take  the  case  out  of  the  statute. 

with 
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with  1000/.  damages,  subject  to  the  award  of  an  aiiiitra- 
tor,  who  was  to  raise  upon  his  award,  for  the  opioion  of 
the  Court,  any  point  of  law  which  either  of  the  parties 
might  desire,  he  directed  the  verdict  to  be  vacated,  and 
that  it  should  be  entered  for  the  plaintiff  on  the  first  and 
third  issues,  and  on  the  second  issue  for  the  defendant, 
subject  to  the  opinion  of  the  Court  on  the  following 
iacts:  — 

The  defendant  and  George  'Fcrster^  his  brother,  were 
joint  owners  of  the  ship  Lively^  during  the  time  that  the 
repairs  were  done  by  the  plaintiff,  and  so  continued  till 
the  sale  by  George  of  his  interest  in  March  1819.  The 
plaintiff,  in  the  progress  of  the  repairs,  received  payment 
from  time  to  time  by  bills  drawn  by  him  upon  and 
accepted  by  George  Forster^  with  the  privity  of  the  de- 
fendant, and  paid  at  maturity  out  of  the  funds  of  George 
ForsUr  and  the  defendant  as  partner  in  the  vesseL  The 
plaintiff  in  1818  and  1819,  drew  two  bills  on  Georgjt 
ForsUr  for  250/1  and  200/.  at  three  months  eadi,  on 
account  of  repairs  done  to  the  vessel  during  the  joint 
ownership;  which  bills  were  accepted.  The  plaintiff 
discounted  both  bills  at  the  Berwick  bank,  and  had  eveiH 
tually  to  take  them,  up  as  George- Farster  was  unable  to 
meet  them  when  due,  and  was  declared  bankrupt  ia 
Jidy  1819.  The  defendant's  name  did  not  appear  on 
the  bills,  and  no  notice  of  dishonour  was  given  to  him* 
The  defendant  proved  on  Georges  estate  for  upwards  of 
3000/.,  and  the  holders  of  the  two  dishonoured  bilk 
also  proved  in  respect  of  them. 

In  Februaty  1822,  the  above  bills  remaining  dif» 
honoured,  the  defendant  drew  a  bill  at  two  months  for 
200/.  on  Wilsony  the  assignee  of  George  ForsUr^  parable 
lo  the  ocder  of  the  plainti£;  and  delivered  the  bill  to  Ihe 

DlamoB* 
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{^intil^  on  account  of  the  sums  due  to  him  for  the  re-  1832.' 
pairs  of  the  vessel,  and  oA  (he  dishonoured  bills.  Wilson^  "I  ri^ 
the  assignee,  accepted  the  bill,  but  at  the  time  of  accept-  jima,^i .{ 
ance  it  was  agreed  between  the  parties  to.  the  bill,  and 
there  was  a  written  minute  of  the  agreement,  that  pay- 

■ 

ment  should  not  be  demanded  of  the  acceptor  until  he 
should  have  funds  in  hand,  on  account  of  dividends  due 
to  the  defendant,  suflScient  to  meet  the  acceptance ;  and 
there  being  sufficient  funds  for  this  purpose  on  the  3 1st 
of  March  1827,   Wilson  then  paid  the  plaintiff  the  sum 
due  on  the  bill  without  interest.  This  action  was  brought 
in  Trinity  term  1830,  to  recover  the  sum  alleged  to  be 
due  to  the  plaintiff  on  account  of  the  repairs  of  the 
Lrdely^  after  giving  the  defendant  credit  for  payments 
on  account  before  the  bankruptcy  of  George  Forster^ 
fbs  divicfends  received  from  his  estate  on  account  of  the 
Hra  diflfhonored  bills,  (which  dividends  were  paid  to  the 
Borders  of  the  bills  in  1827),  and  for  the  200/.  paid  by 
M^.fR&on  on  the  bill  drawn  by  the  defendant.     If  the 
Goiitt  ^bottld  be  of  opinion  that  the  plea  of  the  statute 
ef  limttatlons  was  avoided,  the  arbitrator  directed  that 
dMfr  verdiiet  should  be  likewise  entered  for  the  plaintiff  on 
flje  second  issue,  and  that  the  damoges  should  be  re- 
Aiced  from  IdOO/.  to  345/.  15^.  6</.,  the  amount  agreed 
fi>'b^  due  in  that  case  from  the  defendant  to  the  plaintiff 
itf  respect  of  the  plaintiff's  demand  in  this  action,  after 
^^hring  credit  to  the  defendant  for  the  amount  of  his  sei- 
^;  otherwise  the  plaintiff  to  pay  145.  9c/.  to  the  defend- 
ant*   A  rule  nisi  having  been  obtained  to  set  aside  the 
awkrdi  the  Court  directed  the  case  to  be  set  down  in  the 
ip^cUl  paper. 
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1832.  Cresswell  now  shewed  cause.   This  action  was  brought 

eleven  or  twelve  years  after  the  debt  was  contracted,  and 

OOWAH 

against  Bs  there  was  not  any  written  promise  within  six  years  to 
pay  the  debt,  the  plaintiff  cannot  succeed  unless  he  shews 
a  part  payment  within  that  time.  The  only  payment  was 
by  the  bill  of  exchange  in  1822 ;  for  the  payment  must 
be  considered  as.  made  when  that  bill  was  given,  and  if 
sOy  it  does  not  assist  the  plaintiff.  But  even  admitting 
that  the  payment  is  to  be  considered  as  made  in  1827, 
when  the  bill  was  actually  paid,  it  merely  proves  that  the 
bill  was  due  at  that  time,  but  not  that  any  thing  was  doe 
on  account  of  the  original  cause  of  action.  A  payment  to 
take  the  case  out  of  the  statute  must  be  made  on  account 
of  the  debt  sought  to  be  recovered,  otherwise  it  does  not 
get  rid  of  the  presumption,  that  the  debt  may  have  been 
paid,  and  the  vouchers  lost.  Where  a  sum  of  money  is 
paid  into  court  on  general  counts,  that  does  not  operate 
as  an  admission  that  any  thing  beyond  that  sum  is  due. 
Long  V.  Grevtile  (a).  So  here  the  mere  payment  of  the 
bill  cannot  be  an  admission  that  any  thing  else  was  due. 
It  is  observable  that  in  all  the  instances  in  the  books 
where  a  part  payment  has  been  held  to  take  a  case  out 
of  the  statute,  the  original  debt  was  founded  on  a  written 
instrument,  so  that  there  could  be  no  doubt  as  to  the 
demand  which  was  recognized  by  such  payment.  The 
necessity  of  making  out  that  the  payment  is  made  on  ac- 
count of  some  specific  demand,  is  illustrated  by  two  very 
recent  cases.  In  Dickinson  v.  Hatfield  (6),  which  was  an 
action  against  the  acceptor  of  a  bill  of  exchange,  a  pro- 
mise in  writing  to  pay  fhe  balance  due^  was  h^  suffi* 
cient  under  the  statute  9  G.  4.  c.  14.  to  take  a  case  out 

(a)  ZB^^C.  la  (6)  2M.iM.  141. 

of 
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of  the  statute  of  limitations,  although  the  writing  did       1832. 
not  express  the  amount  of  the  balance;  but  the  whole       — 

GOWAN 

evidence  being  proof  of  the  writing,   and  of  the  ori-      jigmnst 
ginal  cause  of  action,   the  plaintiff  recovered  nominal 
damages  only.      And   in  Kennett  v.  MUbahk{a\   the 
p1ainti£P  produced  a  composition  deed,  by  which,  after 
reciting  that  the  defendant  was  indebted  to  the  plaintiff 
and  others,  the  defendant  assigned  his  property  to  the 
plaintiff  in  trust  to  pay  all  such  creditors  as  should  sign 
the  schedule  of  debts  annexed,  provided  that  if  all  did 
not  sign,  the  deed  should  be  void,  and  the  plaintiff 
never  signed,  nor  was  the  amount  of  his  debt  stated ; 
it  was  held  that  the  recital  in  the  deed  was  not  a  suffi- 
cient acknowledgment  to  take  the  plaintiff's  debt  out  of 
the  statute  of  limitations,  although  it  was  admitted  orally 
that  he  had  but  one  debt    \_Parke  J.    The  reason  why 
a  part  payment  takes  a  case  out  of  the  statute  is,  that  it 
is  evidence  of  a  fresh  promise.     Here  the  premise  must 
be  considered  as  having  been  made  when  the  bill  was 
given,  and  not  when  it  was  paid.} 

Archbctd  contra.  When  the  bill  was  paid,  it  was 
payment  by  the  agent  of  the  defendant  on  account  of  the 
original  demand  for  which  the  bill  was  given  and  this 
action  brought.  It  is  the  same  as  if  the  defendant 
himself  bad  paid  it  Then  the  arbitrator  has  found, 
that  the  defendant  and  George  Forster  were  partners 
in  the  ship;  and  it  was  agreed  tiiat  the  bill  of  1822 
should  be  paid  as  soon  as  Wilson  had  funds.  This, 
therefore,  is  the  same  as  if  the  defendant  had  given  an 
order  to  die  assignee,  as  his  agent,  to  pay  as  soon  as 

(a)  8  Bhigh,  38. 

LI  2  he 
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1832.       he  had  funds,   which  he  had  on  the  31st  of  March 
1827.     If  the  defendant  had  paid  it  himself,  it  would 

GOWAK 

agftinu  clearly  have  taken  the  case  out  of  the  statute,  and  it 
makes  no  difference  that  the  [layment  was  by  an  agent 
He  authorized  the  agent  to  make  a  new  promise  for 
him  in  1827«  An  authority  given  to  an  agent  to  pay 
on  a  particular  day,  implies  a  promise  by  the  principal 

on  that  day.     An  actual  promise   is  never  supposed 

§ 

in  such  a  case.  The  late  statute  was  not  intended  to 
lessen  the  effect  of  any  payment  by  an  agent,  and  pay- 
ment by  an  agent  has  been  held  sufficient.  In  Jackson 
V.  Fairbank  (a),  one  of  two  makers  of  a  joint  and  several 
promissory  note  became  bankrupt,  and  the  payee  re- 
ceived several  dividends  under  the  commission  on  ac- 
count of  the  note,  and  an  action  having  been  brought 
(within  six  years  after  the  receipt  of  the  last  dividend), 
against  the  other  maker  for  the  remainder  of  the  money 
due  on  the  note,  it  was  adjudged  that  the  payment  of 
the  dividends  was  such  an  acknowledgment  of  the  debt 
as  took  the  case  out  of  the  statute.  That  case  proceeds 
on  the  principle,  that  a  part  payment,  by  one  of  the 
makers  of  a  joint  promissory  note,  operates  as  an  ad- 
mission by  all  the  joint  promisors  that  the  note  was 
unsatisfied,  and,  therefore,  as  a  promise  by  all  to  pay 
the  residue.  That  case  was  not  over-ruled  in  Brandram 
v.  Wharton  (a),  and  is  supported  by  Burleigh  v.  Siott{c). 

Lord  Tenterden  C.  J.  Suppose  the  drawing  of  the 
bill,  taken  by  itself  to  be  evidence  of  an  acknowledg- 
ment of  a  debt  due  on  account  of  the  original  demand 
for  which  the  bill  was  given  and  the  action  brought, 

4p)  tH,BLZ4D.  {h)  IP.j-^.  4S3.  (f)  827.4-C56. 
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which  maybe  very  questionable;  still,  under  the  cir«        18S2. 
cumstances  of  this  case,   the  drawing  of  the  bill  was        "^ 
equivalent  to  transferring  to  the  plaintiff  the  right  to       ji^'nti 
receive  such  a  portion  of  the  dividends  as  the  defendant 
might  be  entitled  to  out  of  his  brother's  estate:  such 
a  transfer  would  take  effect  immediately,  and  must  be 
evidence  of  a  promise  at  the  time  when  the  bill  was 
given,  and  not  at  a  subsequent  one.  . 

LiTTLEDALE  X  The  promise  is  to  be  implied  at  the 
time  when  the  bill  was  given.  The  bill  might  be  an 
authority  to  the  agent  to  pay  at  another  time,  but  no 
promise  by  the  principal  at  such  time.  1  think,  there- 
fore, that  the  case  is  not  taken  out  of  the  statute. 

Parke  J.  concurred. 

Patteson  J.  I  am  of  the  same  of  opinion,  and  I 
think  the  giving  of  the  bill  was  not  evidence  to  support 
the  original  demand. 

Rule  discharged. 
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Friday,  PlTTEGREW  agaiYlSt  PrINGLE. 

May  4Ui. 


Plaintiff 
effected  an 


A  SSUMPSIT  on  a  policy  of  insurance.  The  plain- 
insurance  on  tifF  claimed  as  on  a  total  loss  of  freight  and  outfit 
a  sbip/iubject  Plea,  the  general  issue.  At  the  trial  before  Uttledale  J. 
gulations,  ^^  the  Spring  assizes  for  NewcasUe'Upon'Tynej  1831,  a 
that  vesKls  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
•hould  fwtual    Q^  jjjjg  Q^jj^j  yp^jj  ^^  following  case :  — 

jrom  ports  m  r  o 

Ireland  after  the      "phe  plaintiff  was  the  owner  of  the  ship  Perseverance* 

IttofSep-  ^  / 

temberi  and       The  defendant  was  member  of  an  association  called  the 

that  the  time  of 

clearing  at  the  Hope  Cargo  and  Freight  Association  at  North  Shields^ 
fhould  be  and  in  consideration  of  a  certain  premium,  had  subscribed 

time  of  sailing,  ^^  policj  on  which  this  action  was  brought,  on  caigo 
^M^l^'tken  ^^  freight  from  the  20th  of  February  1828  at  noon,  to 
T^e^'bintiff's  *^  ^^^^  ®^  February  1829  at  noon,  subject  to  the  regii- 
sbip  being  in      latiou,  amonffst  Others,  ^*  that  the  rules  and  refi:ulation8 

the  port  of  5/^0,  '  °^  ^ 

dropped  down    as  to  the  periods  of  sailing  and  limits  of  navigatioo, 

the  riyer  before 

the  istof  <s^  which  govern  the  principal  insurances  of  North  Shields^ 
readiness  for  do  also  govem  this  association."  There  were  six  other 
she'hi^?ot  her  insurance  associations  in  North  Shields,  governed  by 
feillMt*2ere^^  printed  rules,  to  which  either  party  was  at  liberty  to 
i»mg  *  ^  "5  refer  in  arguing  this  case.  By  the  warranties  and  rules 
the  river,  which  ^f  ^^g  General  Premium  Association  (one  of  the  above 

the  ship  could 

not  have  crossed  societies),  which  were  referred  to  in  the  course  of  anm- 

with  that  .  .  -  ^ 

quantity  on  mcut,  it  was  provided  (in  rule  6.)  that  vessels  should  not 
were  in  waiting  sail  for  Certain  parts  of  British  North  America,  from 

on  the  outside, 

on  tlie  1st  of  Septeviber,  to  ship  the  remainder  of  the  ballast,  and  the  vessel  crossed  the  bar 
on  that  day,  but  stuck  in  doing  so,  and  the  master,  to  ascertain  what  damage  she  had 
received,  put  into  an  adjacent  port  without  uking  the  rest  of  his  ballast,  which  wm  not 
done  till  the  4th,  and  the  vessel  proceeded  upon  her  voyage  on  the  8th : 

Held,  that  the  ship's  dropping  down  the  river,  and  crossing  the  bar,  without  her  fitll 
ballast,  was  not  a  saUing;  and  that  until  the  ballast  was  completed  she  was  not  ready  for  ata 
within  the  rule  reftrred  to  by  the  policy. 

ports 
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ports  on  the  west  coast  of  Great  Britain^  ports  in  the        1 832. 

British  ChanneU  or  Ireland^  or  ports  in  Europe  westward     „ 

of  the  Downs,  after  theXst  of  September.    And  in  rule  9.        against 

of  the  same  association  it  was  provided  as  follows :  — 

^  The  time  of  clearing  at  the  custom-house  to  be  deemed 

the  time  of  sailing,  provided  the  ship  is  then  ready  for 

sea  s  but  ships  allowed  to  proceed  to  any  port  for  the 

purpose  of  clearing  outward,  provided  such  port  and 

time  of  sailing  be  within  the  limits  of  the  warranties." 

On  the  29th  oi  August  1828,  the  plaintiff's  vessel  was 
lying  in  the  BaUyshannon  River,  on  the  west  coast  of 
Ireland,  under  charter  to  proceed  to  Miramichi  (a 
place  within  the  restriction  of  rule  6.\  to  take  a  cargo 
tliere  on  freight.  On  that  day  the  vessel  was  cleared 
at  the  custom-house  of  the  port  of  ^igo,  within  the 
limits  of  which  port  the  vessel  was  lying,  and  had 
then  on  board  a  crew  of  eight  men,  (the  ship's  comple- 
ment being  as  after  stated)  and  stores  and  provisions  for 
the  voyage,  together  with  from  ten  to  fifteen  tons  of 
ballast.  On  the  SOth  of  August  the  vessel  dropped 
down  the  river,  and  brought  up  within  the  harbour  at  a 
mile's  distance  from  the  bar  of  the  river.  On  the  3 1  st  she 
remained  at  her  moorings,  the  wind  being  foul ;  and  on 
the  morning  of  the  Ist  of  September  the  wind  changing, 
she  took  a  pilot  and  dropped  down,  but  struck  twice 
in  crossing  the  bar,  between  eight  and  nine  o'clock. 
To  ascertain  what  damage  the  ship  had  received,  the 
master  crossed  Donegal  Bay  to  the  port  of  Kellybegs,  a 
distance  of  seven  miles,  at  which  port  the  vessel  brouglit 
up  between  one  and  two  p.  m.  The  water  on  the  bar  of 
Ballyskannon  is  so  shallow  that  a  vessel  of  tlie  burthen 
of  the  plaintiff's  could  not  safely  attempt  to  cross  with 

L  1  4  more 
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1832.  more  than  from  ten  to  fifteen  tons  of  ballast  shipped^ 
which  was  the  quantity  the  plaintiff's  vessel  had  at  tliis 

PlTTKURKW 

against  time ;  but  she  required  fifty  tons  in  all  to  enable  her 
to  cross  the  Atlantic  with  safety.  Before  the  1st  of 
September  boats  had  been  engaged  to  complete  the  bal- 
lasting of  the  ship;  they  were  in  attendance  on  the 
morning  of  the  1st,  and  if  the  vessel  had  not  struck  in 
going  over  the  bar,  they  were  to  have  crossed  it  and 
shipped  tlie  ballast  outside ;  in  which  case  the  ballasting 
might  have  been  completed  that  afternoon,  and  the  ves- 
sel  might  have  proceeded  to  sea  before  dark. 

The  ship,  on  arriving  at  Kellybegs^  was  found  not 
to  be  injured,  and  the  ballasting  was  completed  there. 
It  was  finished  on  the  4th  of  September^  but  the  vessel 
was  then  detained  by  accidental  circumstances  till  the 
8th,  when  she  sailed  on  her  voyage.  In  the  course  of 
that  voyage  she  was  totally  lost  by  perils  of  the  sea. 
The  ship's  proper  complement  of  men  was  nine;,  she 
l^h  iht  BaUyshannon  jR/v^*  with  only  eight,  the  ninths 
a  carpenter,  who  had  been  hired,  not  appearing  when 
the  ship  sailed.  Another  carpenter  was  hired  at  Kelbf^ 
begSj  and  sailed  with  the  ship.  Others  of  the  crew 
who  had  already  been  on  board  the  vessel,  signed  their 
articles  during  her  stay  at  KeUybegs*  The  case  then 
set  out  some  facts  which  were  intended  to  raise  the 
question,  whether  the  ship  was  seaworthy  in  respect  of 
her  crew  when  she  left  the  Ballyshannon  River^  but  it  is 
unnecessary  to  state  them,  as  the  Court  held  that  this 
was  a  question  on  which  the  opinion  of  the  jury  should 
have  been  taken,  and  that  it  did  not  appear  on  the 
case  in  a  form  in  which  the  Court  could  decide  upon 
it.     There  was  also  a  question  as  to  the  plaintifi^'s  right 

to 
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to  recover  for  outfit,  upon  which  no  decision  was  given.  J  832; 

The  case  was  argued  on  this  and  a  former  day  of  the  ■ 

°  riTTEOHEW 

term.  auinmt 
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Ingham  for  the  plaintiff.  The  conditions  of  the  policy 
had  been  fulfilled  at  the  time  of  the  loss,  and  the  plain- 
tiflf*  is  entitled  to  recover.  Construing  the  policy  ac- 
cording to  the  rules  of  the  General  Premium  Association, 
the  vessel  had  sailed  as  early  as  the  29th  of  Augtist,  for, 
by  the  ninth  of  those  rules,  the  time  of  clearing  out,  if 
the  ship  be  then  ready  for  sea,  is  to  be  deemed  the  time 
of  sailing.  At  all  events  she  actually  did  sail  on  the  1st 
of  September,  having  then  every  thing  requisite  for  the 
voyage,  and  there  being  no  intention  but  that  of  pro- 
ceeding on  it  immediately,  and  going  direct  to  the  place 
of  destination.  In  Moir  v.  The  Royal  Exchange  Assur- 
ance  Company  [a),  a  ship  insured  at  and  from  Mcmel^ 
warranted  to  depart  on  or  before  the  15th  of  September^ 
cleared  out  and  broke  ground,  and  was  under  weigh  on 
the  9th;  but  the  wind  changing,  she  was  obliged  to 
anchor  within  the  mouth  of  the  harbour  till  after  the 
15th.  A  distinction  was  there  taken  by  the  Courts  both 
of  King's  Bench  and  Common  Pleas  between  the  words 
to  **  depart  '*  and  to  "  sail,"  and  it  was  held  in  both 
Courts  that  if  the  warranty  had  been  merely  to  sail^  it 
would  have  been  sufficiently  complied  with.  In  Bond 
V.  Nuit  (5)  Lord  Mansfield  said,  "  This  also  is  clear ;  if 
the  ship  had  broken  ground,  and  been  fairly  under  sail 
upon  her  voyage  for  England  on  the  1st  of  August j^^ 
(when  she  was  warranted  to  have  sailed),  *^  though  she 
had  gone  ever  so  little  a  way,  and  had  afterwards  put 

(a)  3  If.  4*  &  461.     6  Tauni.  S4I.  (b)  Cowp.  607. 

back 
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back  from  the  stress  of  weather,  or  apprehension  from 
an  enemy  in  sight,  or  had  then  been  put  nnder  an  em- 
bargo and  been  detained  till  September,  it  would  still  have 
been  a  beginning  to  sail,  and  the  stoppage  would  have 
come  too  late."  Here  there  had  evidently  .been  a  be- 
ginning to  sail.  It  is  true,  the  ship  had  to  take  in 
ballast  after  she  passed  the  bar ;  but  it  was  only  neces- 
sary, when  she  sailed  from  the  river,  that  she  should 
have  every  thing  on  board  that  was  requisite  for  the  in- 
ception of  the  voyage.  If  she  had  had  more  ballast, 
she  could  not  have  passed  the  bar.  This  is  not  like 
Forshaw  v.  CAabert{a),  where  the  ship,  after  her  first 
siEuling,  had  to  call  at  a  place  out  of  the  regular  course 
of  the  voyage  in  order  to  make  up  her  crew.  Here  the 
voyage  might  be  said  to  divide  itself  into  two  parts,  one 
of  them  being  that  within  the  bar,  which  must  have  been 
performed  with  the  lesser  quantity  of  ballast.  Taking 
in  the  remainder  on  the  outside  of  the  bar,  was  like  the 
ordinary  case  of  a  vessel  from  the  port  of  London  receiv- 
ing part  of  her  water  or  provisions  at  the  Downs*  The 
clause  stating  what  shall  be  deemed  the  time  of  sailing, 
is  framed  for  the  purpose  of  indulgence,  and  must  be 
taken  to  mean  that  something  short  of  sailing  in  the 
strictest  sense,  shall  save  the  warranty.  The  construc- 
tion should  be  liberal,  and  beneficial  to  the  assured. 


Archbold  contrk.  The  ship  did  not  sail  on  the  1st 
of  September,  according  to  the  rules  referred  to  by  this 
policy.  There  could  not  be  a  sailing,  in  that  sense, 
unless  she  had  been  perfectly  fitted  out  in  every  par- 
ticular that  renders  a  vessel  seaworthy.     According  to 


(a)  o  B.^B,  158. 


the 
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the  ninth  rule  of  the  General  Premium  Association,  which 
is  that  selected  on  the  other  side,  the  time  of  clearing 
out  is  to  be  considered  the  time  of  sailing,  only  ^^  pro- 
vided the  ship  is  then  ready  for  sea."  This  vessel  was 
not  ready  for  sea  on  the  1st  of  September^  for  she  had 
no^  her  whole  ballast  In  Midsdale  v.  Newnham  {a) 
freight  and  goods  were  insured  by  a  ship  at  and  from 
PortneufXo  London^  warranted  to  sail  on  or  before  the 
28th  of  October.  She  dropped  down  the  St.  Lawrence 
from  Portnetif  before  the  28th,  with  a  crew  sufficient 
for  the  river  navigation,  but  not  for  the  sea  voyage 
and  completed  her  crew  at  Quebec^  which  place  she  left 
after  the  28th ;  and  this  was  held  not  to  have  been  a 
sailing  from  Portneuf  according  to  the  warranty.  Lord 
EUenborcugh  said  there,  that  '^  warranted  to  sail"  must 
mean  to  sail  on  her  voyage ;  ^^  that  is,  when  the  ship 
could  get  her  clearances,  and  sail  equipped  for  the  voy« 
age."  Here  the  vessel  was  not  equipped  for  her  voyage 
when  she  left  the  bar.  Her  going  to  KeUybegs  was  only 
preparatory  to  her  going  to  sea.  The  articles  of  some  of 
the  crew  were  not  signed  till  she  put  into  that  place. 
In  Lang  v.  Anderdon  (ft),  a  vessel  warranted  to  sail  from 
Demerara  on  or  before  the  1st  of  August j  had  cleared 
out  and  gone  from  the  Demerara  river  on  that  day,  but 
anchored  withinside  of  a  shoal  lying  just  beyond  the 
mouth  of  the  river,  till  the  Sd,  and  it  was  proved,  that 
larger  vessels  used  to  complete  their  cargoes  on  the  out- 
side of  the  shoal :  the  question  was  whether  this  vessel 
had  ^^  sailed  from  Demerara^*  according  to  the  warranty, 
when  she  came  to  anchor;  and  the  Court  held,  that  if  she. 
had  bad  to  take  in  a  part  of  her  cargo  at  the  outside  of 
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(6)  SB.  4:  a  495. 
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1832.  the  shoal,  she  could  not  have  been  considered  as  having 

^  sailed  on  the  1st.     Forshaw  v.  Chabert  (a)  is  like  the 

FiTTKGRXW 

K^'am.:/  present  case,  and  is  also  an  authority  for  the  defendant* 
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Ingham  in  reply.  In  Ridsdale  v.  Netmham  (6)  the 
vessel  had  not  obtained  her  clearance,  on  the  day  when 
she  was  warranted  to  sail.  In  Lcaig  v.  Andadon  (c)  it 
was  said  that  large  vessels,  which  completed  their  cargoes 
on  the  outside  of  the  shoal,  and  obtained  their  clear- 
ances there,  must  for  that  reason  (and  on  account  of 
the  custom)  be  considered  as  **  sailing  from  Demerara^** 
when  they  left  the  outer  side  of  the  shoal,  where  the 
lading  was  completed ;  but  a  distinction  was  taken  as  to 
smaller  vessels,  which  had  their  cargoes  complete,  and 
their  clearances,  when  they  dropped  down  the  river;  and 
this  comes  nearest  to  the  case  of  the  ship  now  in  question. 
In  Forshaw  v.  Chabert  (a)  the  question  raised  by  the 
Court,  as  to  the  condition  of  the  ship,  was  whether  she 
was  seaworthy  at  the  inception  of  the  voyage.  Here 
the  ship  was  so ;  she  had  every  requisite  on  board  for 
the  first  stage  of  the  voyage,  although  something  was 
wanted  (namely  the  additional  ballast)  to  continue  that 
seaworthiness  afterwards.  If  the  whole  loading  of  bal- 
last was  necessary  to  render  her  fit  for  sailing,  she  never 
could  have  left  the  river  in  a  seaworthy  state. 

Lord  Tenterden  C.  J.  The  general  principle  of 
the  decisions  is  this ;  that  if  a  ship  quits  her  moorings 
and  removes  though  only  to  a  short  distance,  being  per- 
fectly ready  to  proceed  upon  her  voyage,  and  is  by  some 
subsequent  occurrence  detained,  that  is  nevertheless  a 

(a)  5B.  f  B.  158.  (b)  SM.^S.  459.  (e)  5  B.  i  C.  495. 

sailing; 
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sailing;  but  it  is  otherwise  if,  at  the  time  when  she  quits        1 832. 
her  moorings  and  hoists  her  sails,  she  is  not  in  a  con-  " 

PlTTECREW 

dition  for  completing  her  sea  voyage.  In  the  present  agninst^ 
case,  by  the  regulations  which  have  been  referred  to,  the 
last  day  for  a  vessel's  sailing  from  any  port  in  Ireland,  was 
the  first  of  September;  and  the  objection  taken  on  behalf 
of  the  defendant,  and  which  prevails  with  me  is,  that  she 
was  not  in  a  condition  to  sail  during  the  first,  because 
she  had  not  on  that  day  the  proper  quantity  of  ballast 
to  enable  her  to  cross  the  Atlantic,  It  is  answered  that 
she  could  not  take  in  her  whole  ballast  before  she  crossed 
the  bar ;  but  that  every  thing  was  prepared  for  loading 
the  remainder  afterwards :  the  vessel  stuck  on  the  bar 
in  passing,  and  the  master  thought  it  best  to  put  into 
another  port  before  he  completed  his  ballast.  Now  if 
the  ship  had  taken  in  her  whole  ballast  on  the  first  of 
September^  I  think  it  might  have  been  said  that  she 
sailed  that  day  according  to  the  regulations ;  but  as  un- 
fortunately she  was  not  able  to  load  the  whole  ballast 
for  her  voyage  on  the  first,  she  was  not,  on  that  day,  in 
a  condition  to  go  on  with  her  voyage ;  and  consequently 
I  am  of  opinion  that  the  plaintiff  cannot  recover  on  this 
policy,  and  a  nonsuit  must  be  entered. 

LiTTLEDALE  J.  To  entitle  the  plaintiff  to  recover, 
it  should  have  appeared  that  the  ship  broke  ground  on 
the  first  oi  September,  ready  to  go  to  sea.  She  required 
fifty  tons  of  ballast  to  cross  the  Atlantic,  and  she  had 
not  that  quantity  on  board  till  the  fourth  of  September. 
It  is  said  tliat  when  she  broke  ground  she  had  as  much 
ballast  as  she  could  take  within  the  bar ;  but  that  is  no 
excuse ;  it  was  the  plaintiff's  business  to  piit  himself  in 
such  a  situation  as  to  be  sure  of  completing  tiis  ballast 

in 
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1832.        in  the  proper  time.     Having  left  it  till  the  hot  moment 
he  must  be  liable  for  the  Gonseqnence*     In  Lang  v. 

FiTTEORKW 

agabiA        Anderdon  (a)  the  vessel  was  on  her  voyage  in  the  regular 
course  for  ships  of  that  size,  on  the  day  warranted. 

Parke  J.  I  am  of  the  same  opinion,  and  agree  in 
the  rule  for  the  construction  of  this  kind  of  warranty, 
which  has  been  laid  down  by  my  Lord,  and  which  is 
also  stated  by  the  Court  in  somewhat  different  terms  but 
to  the  same  effect,  in  Lang  v«  Anderdon  (a).  Now  here 
the  vessel  certainly  had  not,  according  to  the  language 
used  in  that  case,  *'  every  thing  ready  for  the  perfbrm« 
ance  of  her  voyage,"  on  the  first  of  September^  nor  could 
it  be  said  when  she  got  under  sail,  that  *'  nothing 
remained  to  be  done  afterwards: ''  for  she  had  to  take  on 
board  what  was  material  for  the  prosecution  of  the  voyage, 
a  lai^er  portion  of  ballast :  and  no  distinction  can  be 
drawn  between  the  necessity  of  taking  in  more  ballast, 
and  that  of  receiving  part  of  the  cargo.  And  if  the 
policy  be  read,  as  it  must,  with  reference  to  the  rules, 
one  of  which  states  that  the  time  of  clearing  at  the  cus- 
tom-house is  to  be  deemed  the  time  of  sailing,  **  provided 
the  ship  is  then  ready  for  sea,''  the  ship  in  this  case  was 
not  ready  for  sea ;  for  she  could  not  be  so»  from  the  par- 
ticular nature  of  this  port,  till  she  had  crossed  the  bar. 

Patteson  J.  Putting  this  case  upon  the  construction 
of  the  ninth  rule  of  the  General  Premium  Association, 
(which  is  taking  it  in  the  manner  most  favourable  to  the 
plaintiff)  was  the  vessel  ready  for  sea,  when  she  broke 
ground  to  leave  the  river?    The  plaintiff  is  obliged  to 

(ays  B.  jr  C.  499. 

contend 
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contend  that  she  was  ready  for  sea,   because  she  was  1832. 
ready  to  cross  the  bar;  but  to  support  that  construction  ' 

the  word  "sea"  must  be  taken  to  signify  merely  the  out-  agam«f 
side  of  the  bar. 

Nonsuit  to  be  entered. 
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ScAiFE  and  Others  against  Sir  John  Tobin,    Friday, 

Knight.  ^"^'^• 

HTHIS  was  an  action  by  the  plaintiffs  as  surviving  A  consignee 

owners  of  the  brig  Solan^  against  the  defendant  as  ofgoods,receiY- 
consignee  at  Liverpool  of  goods  shipped  on  board  the  puniumce^f  * 
Solon  at  DemerarOf  upon  a  voyage  from  that  place  to  thereby  th?* 
Uverpool^  for  average  loss.  At  the  trial  before  Bayky  J.,  **"p  <^^^^ 
at  the  Summer  assizes  for  Cumberland  18S0,  the  juiy  *•*'"'  ^«!"  i° 

the  consignee, 

found  a  verdict  for  the  plaintiff*^  subject  to  the  opinion  by  name,  he 
of  this  Court  on  the  following  case :  —  u  not  liable  for 

The  brig  Solon  sailed  from  Demerara  on  a  voyage  fubougrbe"**^' 
to  Liverpool^  on  the  6th  of  January  1829,  having  on  ^or^hr^**^' 
board  goods  shipped  by  one  Cramer  on  his  own  ac-  ^JJ^^tthey 
count,  and  other  goods  shipped  by  J.  J.  Starkey  on  ^'Jf  **•""?? 
his  own  account,  and  on  the  several  accounts  of  two  charge. 

Scmble^  that 

Other  parties.    They  were  consigned  to  the  defendant  he  would  be  so 

liable  if  the 

by  four  several  bills  of  lading,  each  expressing  that  the  consignor  had, 
goods  mentioned  in  it  were  to  be  delivered  to  the  defend'  liding,  made 
ani  or  to  his  assigns,  paying  freight  for  the  same  with  ^J^u^^ 
primage  and  average  accustomed.    The  goods  were  so  ^"f  |*o  Uie'*" 
consigned  at  the  risk  of  the  consignors.    The  course  deUreryofUie 
of  dealing  between  the  consignors  and  the  defendant 
was,  that  the  former,   upon  making  shipments,   drew 
bills  upon  the  defendant,  who  sold  the  consignment 

on 
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dHK       an  their  aooount^  camid  the  pvooMb  of  tSie  iatrw 
'^"'^       tbair  credit^  and  dcbtad  tbem  Mdi  the  MOWitt  mM 
i^MMtif       by  him  upon  their  isiHsy  ehargilfeg  «  comiiiistiDn  upon 
the  sales.    Accounts  of  these  were  rstidertd  firom  time 
to  time  as  they  occurred,  and  accounts  current  were 
usually  rendered  half  yearly  to  January  and  July.    The 
defendant  soinetiaies  paid  chargies  for  general  average 
upon  the  goods  so  consigned,  and  debited  the  oon- 
signors  with  die  amount    Whilst  the  Sobm  was  pnn 
ceeding  on  her  Toyage,  the  masts  were  cot  away  in  a 
flUNrm  for  the  preservation  of  the  ship  and  cargo,  and 
the  loss  which  gave  rise  to  tlie  present  claim  ibr  average 
W&9  th»*eby  occasioned.    The  vessel  put  into  Hofykeat 
on  the  25th  of  February f  and  remained  there  tiU  -the 
2Bth,  and  she  then   sailed   for  Liverpoolj  where  sbi^ 
arrived  on  the  Sd  of  March.    Whilst  she  was  at  Hab^ 
hmdf  the  master  ivrote  a  letter  to  the  defendant  and^the- 
other  consignees  of  the  goods  on  board  the  veaself  ii^' 
forming  them  of  the  dam'age  sustafaied,  and  wtt/mmmigf 
instructions.    This  letter  was  received  by  the  definldaBt) 
before  the  Sobm  arrived  at  Lmrpoolj  but  no  answer -wae' 
sent.    The  defendant  had  also  received  biJb  of  ladings 
and  invoices  of  the  goods  consigned  to  him,  on  the? 
25di  of  Fehuary.    On  the  9th  of  Jmm  he  wnaL-odedi 
upon  to  pay  the  avera^  in  question.    The  goods  i(te»'t 
signed  to  the  delkidant  were  delivered  lohiBii'aAirf^ 
the  arrival  of  the  shijp,  and  were  sold  by  him  lon.acM; 
count  of  the  consignors,  and  an  account  of  tbfe  '8bU» 
of  Mr.  Otama^B  goods  was  rendered  to  hkn  on  tthe* 
18tk>of  jtpril  i899»  but  no  accounts  of  the  salwof  Ui^ 
goed»<^  theK  otlitv  consignors  were  nenckred  tQ  ^kmki 
until  after  the  9th  of  June^  when  the  claim  for  average 
was  made  upon  the  defendant.   'The  Solon  was  char- 
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tmd  by  Mn  SUtri^  at  AoMraro^  and  the  defeodaiit      iMik 
gave  DO  Olden  ibr  the  ooBiigimicBt  of  tbe  goods  to  bim, 
nor  did  he  knoir  that  any  goods  were  consigned  to  him 
by  the  Sobm,  tiU  be  leesired  the  bills  of  lading  and  tbe 
infoices. 

Campbell  for  the  plaintiff.  The  defendant  having  le* 
ceived  the  goods  with  full  knowledge  that  they  were 
subgect  to  a  charge  of  general  aferage,  is  liable  to  pay  it. 
General  ayerage  b  a  contribution  paid  by  the  owners  of 
the  diflerent  goods  for  the  preservation  of  which  the 
sacrifice  has  been  made.  It  must  be  taken  here  that 
the  defendant  had  such  a  special  property  in  the  goods 
consigned  to  him  as  entitled  him  to  pay,  and  to  leimbarse 
haasself  for,  all  charges  to  which  they  were  liable.  He 
was  liable  to  pay  freight  upon  the  ground  that  he  ro» 
oetred  the  goods  knowing  them  to  be  subject  to  that 
charge^  and  that  the  acceptance  of  goods,  under  such  cir*i 
caoiatances,  is  evidence  of  an  implied  promise  to  pay 
the  charges.  In  Cock  v.  7Vyfor(a),  the  demanding  and 
taking  of  goods  from  the  master  by  a  purchaser  and  as^ 
signee  of  the  bill  of  lading  without  the  freight  having 
been  paid,  was  held  to  be  evidence  of  a  new  contract  or 
promise  od  his  part  to  pay  the  freight  Now  it  is  per* 
footly  imioaterial  whether  tbe  defendant  had  notice  by 
the  bill  of  lading  or  otherwise.  In  Abbott  on  Shipping^, 
SM.,  lAer  stating  the  case  of  Cock  v.  Thj^lor^  it  is  laid 
down  **  that  if  a  person  accepts  any  thing  which  he  knows 
to  be  sobject  to  a  duty  or  charge,  it  is  rational  to  con* 
dude  that  he  means  to  take  the  duty  or  charge  upo0 
hiniel^  and  the  law  may  very  well  inqply  a  prosMaator 

(«)  IS£Mr,S99. 
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}p^^  .  per&m  what  he  99  take3  191^  biiii«di£-f'  l^beiffia^jl^ 
""""^  the  consigDee  to  whom  a  biU  of  lading  is  wade  cyat  ab* 
2^(i<ntf  fiolutelj  accqpts  the  gooda  after  nolioe  of  a  claim  eT 
aTer^e»  the  master  or  owQer  has  a  right  to  prespme  thai 
the  property  is  iu  such  consignee^  and  the  law  wUl  imfif 
that  he  has  made  a  new  contract  to  satisfy  that  claioi. 
IParieJ^  A  consignee  who  receiver  goods  by  virtue 
of  a  bill  of  ladin^^  is  liable  to  pay  freight,  not  merely 
because  be  haa  notice  that  the  goods  are  subject  to  freighi^ 
but  because  by  accepting  them  he  adopts  as  bis  Gomracl 
the  stipulation  in  the  bill  of  lading,  whereby  the  paymeo^ 
of  freight  by  him  is  nuide  a  condition  precedent  to  deliveiy 
ofthe  goods  by  the  master.  LiUledalei,  Upon  that  pvio* 
cipie  a  eoDs^ee  has  been  held  liable  to  deoiurjragfv 
where  that  is  expressly  mentioned  in  the  bill  of  ladi|>i^ 
j€$sm  V.  Solhf  (a).  Parke  JL  la  there  any  case  in  which 
the  consignee  haa  been  held  liable  to  pay  fre^;ht»  es^cqpt 
on  the  ground  thai  it  was  mentioned  in  the  bill  of  la^^ugf 
Lord  TenUrden  C.J*  That  ground  was  very  much  ^19)1^ 
upon  in  Dougal  y.  KemHe  (&)].  In  such  cases  tb^  bid 
of  lading  is  notice  to  the  consignee,  that  th^.good^ai^ 
subject  to  the  charge.  Here  the  con^ign^  hae^  ^|j(f^ 
by  other  means.  {jParke  J«  The  bill  of  lading  is  ^fpf;? 
than  notice :  it  implies  not  merely  that  the  wwffn^^hff^ 
information  that  the  goods  are  sut^ect  to  freijgh^  bttl# 
good  deal  besides,  via,  that  the  consignee  who  aQcepfa  j^^ 
goods  by  virtue  of  the  bill  of  lading,  agreea  ta |My. thfl^ 
fireighjt  which  the  shipper  made  it  a  condition  atM>i44  M 
paid  before  delivery  0  Besides  the  master  and  o wiiera,hA{( 
a  lien  00  the  goods  for  general  average^  aqd  w^^,jup( 
bound  to  part  with  them  until  their  claim,  m  that  Xffip^ 

(•)4  9VMt.«9.  (6}3J»ii|g4.a8&. 
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"mmis  satisfied,  AlboU  on  Shipping,  801,  862. ;  YSeayoeifs  183^ 
Zcr  MeraOariaj  243.  e<f.  1813.;  Stevens  on  Average^  50,  ' — ~ 
31.;  9  Bramrfs  Lcm  rfAdmmdfy^  201.     Then  here,  the       axav^ 


consignee  receiving  the  good^  'f)t>m  the  master,  with  ftiU 
knowledge  that  they  were  subject  to  the  Hen,  and  the 
master  parting  ^th  his  lien,  this  is  evidence  of  a  new  con- 
tract between  them,  that  the  consignee  shall  pay  the 
general  average;  and  those  circumstances  were  relied 
upon  by  Le  Bkme  and  Baj/ley  J.  in  Cock  v.  Taylor{a): 
There  may  be  a  distinction  in  this  respect  between  de- 
murrage and  general  average,  because  there  is  no  lien  ibr 
demurrage,  PhiUips  v.  Bodie{b).  ^Littledale  S*  You 
admit  riiat  the  consignee  is  not  liable  for  general  average 
unless  he  has  notice.  Suppose  a  general  average  to  have 
accnied  by  three  distinct  events,  and  that  he  has 
notice  of  one,  would  he  be  liable  for  that  one  only? 
That  woold  be  a  very  inconvenient  rule.]  It  would  be 
his  duty  to  acquaint  himself  with  the  history  of  the 
"vcyage  before  taking  the  goods.  Besides  here  the  de- 
^dant,  though  not  absolute  owner,  had  a  special  pro- 
perty in  the  goods,  and  was  owner  so  far  as  to  be  re- 
sponsible fbr  these  charges.  He  was  not  a  mere  agent 
of  the  shipper.  [Parke  J.  Then  the  plaintiff  was  bound 
tb  shew  that  the  defendant  was  an  owner  at  the  time 
when  the  general  average  accrued ;  but,  in  fact,  he  had 
not  aiiy  special  property  in  the  goods,  until  he  received 
notice  of  the  consignment]  He  became  liable  as  an 
owner,  when  he  received  the  goods  with  knowledge  that 
a  general  average  had  accrued.  Again,  as  a  loss  by 
general  average  is  to  be  calculated  between  the  owner  of 
die  ship  and  the  owner  of  goods  according  to  the  law  of 


(a)  lajEaiitsao.  (h)  nBmht4n.* 
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liiir      the  part  of  discharge;  the  ocnsignee  must  be  die  peSr6lMi» 
to  pay  it,  Sim(mdsy.  White  {d).    It  would  be  most  inooii«< 
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a^aint^  renietit  if  the  ship-owner  were  ^obliged  in  M  cases  to  bave^. 
recourse  to  the  consignor;  on  the  other  hand,  the  con-' 
stgnee,  if  obliged  to  pay,  has  the  means  of  reimbursii^ 
himself.  Besides  here  an  implied  promise  to  pay  general 
average  may  be  inferred  from,  the  previous  dealings^  JKi* 
son  V.  Keymer  [b) ;  for  it  is  found  that  the  defendant  some* 
times  paid  soeh  a  charge  uponi  goods  consigned  to  liim. 

FcUetii  contra,  was  stopped  by  the  Court*. 

Lord  TKNTvnnEN  C  J.    There  can  be  no  do«bt  that 
If  a  person  receives  goods  in  pursuance  of  a  bill  of  laikoi^ 
in  which  it  is  expressed  that  the  goods  are  to  be  deiiveped 
to  htm,  he  paying  freight,  he  by  implication  engages  tfi 
pay  freight,  and  so  he  would  to  pay  general  average^  if 
that  were  mentioned  in  the  bill  of  lading.     Bat  beie 
general  average  is  not  so  mentioned.     It  may,  perhaps, 
be  prudent  in  future  to  introduce  into  a  bill  of  lading, 
an  express,  stipulation  that  the  party  receiving  the  goods 
shall  pay  general  average ;  but  if  we  were  to  bold  tbe  de- 
fendant liable  for  it  in  the  present  instance^  we  sboilld'be 
going  one  step  further  than  we  are  warranted  ii»<doii]||g 
by  any  decided  case.   It  is  true  that  the  master  has  m  Udn 
on  the  goods  for  general  average,  and  if  he  liaii  eaeTr 
cised  that  right,  and  informed  the  defendant  that  if  he 
took  the  goods  he  must  pay  the  general  average^  and  the 
defendant  after  such  notice  had  taken  the  goods^dwre 
'  wookl  then  have  been  an  implied,  if  not  express  >ecmiract 
on  bis  piart  to  pay  it.  It  is  said^  tliat  astbe  defcndMii  bad 


(^3l  .  ft  ^1 4-  ^-  ^^^  (() .  liCi^is^. 
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iMifethgt  tbe  gi9pda  pefe  ftpbj^ot  tix  this  charj^Q  b^or^ 
ba  reoetY«d  tb€m>  be  id  therefore  ijable  to  pay  it     But 
1  tbink  tb^-law  wiU  not  imply  a  contract  from  the  mere 
£ict  oflcnowledge  that  the  good^  were  sutject  to  a  diarge, 
unless  it  were  accompanied  with  notice  from  the  ship- 
owner that  be  would  insist  on  his  right  of  lien.     If  there 
bad*  been  any  e^tablbhed  usage  that  a  consignee  should 
pay  general  average,  that  would  have  been  evidence  of 
aa  agreement  on  the  part  of  the  defendant  to  pay  i\ 
in  this  case ;  but  no  such  general  usage  is  found.    Then 
as  to  the  coarse  of -dealing ;  it  is  f6und  that  the  defendant 
sometimes  paid  general  average ;  but  that  expression  is 
i]Od>  general  to  raise  by  implication  a  promise  to  pay  in  the 
present  instance.  Another  argument  is,  that  the  defend** 
mnt  had  funds  in  his  lands,  out  of  which  he  might  have 
paid  this  charge;  but  the  facts  stated  do  not  satisfactorily 
leiul  to  that  conclusion.     We  do  not  know  whetber  he 
•bad  or  liad  not  such  funds  without  seeing  the  accounts^ 
tA  consignee,  who  is  the  absolute  owner  of  the  goods,  is 
liable  to  pay  general  average,  because  the  law  throws 
upop  bin  that  liability.    There  is  no  other  person  to 
fMiy  it  .  But  a  mere  consignee,  who  is  not  the  owner,  is 
dot  liable,  unless  before  he  receives  them  he  is  informed 
:)by>the'fihipK»wBer,  or  tbe  master,  that  if  he  takes  them 
•/be  JoniBt  pay  it    The  judgment  of  tbe  Court  must  be 
-ivtJte  defendant 

•  Lim4EJ>&LE  J.    There  is  no  doubt  that  an  abe^lute 

vWner*  of  goods  is  liable  to  pay  general  average^    But  a 

•  aaere^consignee,  who  has  a  special  property  in  the  goods, 

•ss'  not  «o  chargeable.    Me  could  not  even  pledge  the 

goods  before  the  late  act  of  parliament.     The  question 

of  liability  bere  depends  entirely  on  the  maritime  law.    It 

'  *  u  n  M  m  3  is 
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I998i  ia  said  that  general  airerage  b«arg  an  analogj  to  fraigbt^ 
and  that  if  goods  be  ddilvered  to  a  cops^te^  be  is  IbUe 
to  pay  fr^ht  There  ia  no  doubt  that  a  eonaigaee^  not 
the  owner  of  goods,  who  raceivea  them  in  puraoaooe 
of  a  bill  of  lading,  in  which  it  is  expressed  that  they  are 
to  be  delivered  to  him,  he  paying  freight,  or  demurrage^ 
ia  liable  to  those  charges ;  but  then  he  is  so  liable  by 
reason  of  a  special  oomract  implied  by  law  fitim  the 
fiiCt  of  his  having  accepted  goods  which  were  to  be 
delivered  to  him  only  on  condition  of  his  paying  freight 
and  demurrage*  In  Jesson  v.  Solfy  {a)  it  was  said  by 
the  Court  that  the  oonsigoee  by  taking  the  goods  adopted 
the  contract,  that  is,  the  contract  in  the  bill  of  lading, 
whereby  the  master  agreed  with  the  shipper  to  deliver 
the  goods  to  the  consignee,  he  paying  demunraige  aad 
feeight.  Here  if  it  had  been  stated  in  the  bill  of  lading 
that  the  goods  were  to  be  delivered  to  the  defendant  or 
Jus  assigns,  he  or  they  paying  freigfat  and  general  awq^ 
be,  by  receiving  the  goods,  would  have  adopted  sIub  aa 
his  contract,  and  would  be  presumed  to  have  oontiactad 
to  pay  to  the  shipK>wner  those  charges,  the  payment  «f 
which  was  made  a  condition  precedent  to  the  delivecjf 
bat,  here,  general  average  is  not  mentioned*  The  argiH 
ment  that  it  would  be  for  the  convenience  of  oommaxw^ 
that  a  mere  consignee,  not  the  owner,  should  be  liable 
to  general  average^  applies  equally  to  demum^;  bat 
neither  the  law.  of  Etigland  nor  the  general  law  of  the 
world  makes  him  so  liable.  It  is  said  that  the  deieiidaal 
is  liable  because  he  had  notice,  before  he  received  the 
gpodsy  that,  they  were  subject  to  this  chai^  Bat  the 
law  will  not  imp^  a  contract  to  pay  general  avcn^ 

■  '  ■ 

I  * 

.     (a)  4  Tauni,  58. 

merely 
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iSMKvfy'  bMitise  the  dcf^tidtnt,  befer^  h^  iteceived  the  18SS. 

fg^6dAy  kMw'thct  th«y  wbife  subject  to  it    As,  then,  ~~ 

tlwre  was  no  contmct,  express  of  impfied,  to  pay  general  9^ 
the'  pklntiff  cankiot  recover. 


.   Pabkb  1.    To  render  the  defendant  liable  there  must 
be  a  contract,  either  expressed  or  implied,  between  him 
and  the  plaintiff  for  payment  of  general  average.    Ex- 
press contract  there  was  none,  and  the  only  question  is, 
whedier  one  is  to  be  implied  from  the  facts  of  this  case, 
it  is  said  there  will  be  no  hardship  in  holding  the  defend- 
ant iiaUe,  because  he  had  notice  of  the  loss  which  gave 
rise  to  the  general  average,  before  he  received  the  goods. 
That  may  be  true,  but  it  is  not  a  sufficient  ground  for 
iaoplying  a  contract  to  pay  it.     Neither  is  it  a  sufficient 
grobnd  that  general  convenience  may  require  that  a  mere 
<!onsfgiiee  should  be  liable.   The  ship-owner  is  not  with* 
out  his  remedy  in  such  a  case ;  for,  to  prevent  the  incon- 
venience  of  resorting  to  the  consignor,  he  may  insert  in 
the  bill  of  lading  an  express  clause  that  the  goods  shall 
be  'delivet^  to  the  consignee,  he  paying  general  aver* 
age ;  or  he  may  insist  on  his  right  of  lien,  and  refuse  to 
delivar  unless  the  consignee  pays  or  agrees  to  pay  it 
Then  on  what  ground  is  a  contract  to  be  implied?    The 
sUpowner^s  parting  with  his  lien  on  the  goods  may  be 
a  jjood  consideration  for  an  express  promise  by  the  con* 
signee  to  pay  general  average,  but  does  not  raise  any 
killed  contract  to  pay  it,  even  though  the  consignee 
has  notice  that  a  general  average  has  been  incurred. 
The  eases  io  which  a  mere  consignee^  not  the  owner  of 
*   gpodsi  has  l>een  held  liable  to  freight  or  demurrage, 
proceed  on  the  ground  that  his  acceptance  of  the  goods 
in  pursuance  of  a  bill  of  lading,  whereby  the  shipper 

M  m  4  has 
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has  expressly  made  the  payment  of  freight  or  demur-^ 
rage  a  condition  precedent  to  their  delivery,  is  evi* 
dence  of  a  contract  by  the  consignee  to  pay  sncb 
demand.  In  Roberts  v.  Holt  {a)  the  earliest  case  cm 
the  subject,  it  was  held  to  be  a  good  custom,  that  if  a 
merchant  in  Irdat^  consigp  goods  to  a  merchant  in 
Zjondon  and  the  master  sign  a  bill  of  ladings  the  mer^ 
^0  <r>^.tw..         chant  here  shall  be  liable  ibr  freight.    In  such  case  th^ 

merchant  here  would  receive  the  goods  in  pursuance  of 
tiie  bill  of  lading  no  doubt  in  the  usual  form,  and  woald 
therefore  be  liable  to  the  freight  I  am  clearly  of  opinion, 
therefore^  that  Uie  defendant  is  not  liable  in  this  case^  by 
his  contract,  express  or  implied,  to  diis  general  avemgi^ 
'  whidi,  in  the  absence  of  such  a  contract,  is  by  die  geneittl 
law  a  charge  on  the  owner  of  the  goods.  Bat,  it-  Is 
then  said,  the  defendant  has  a  special  proper^  in  these 
goods,  and  is  therefore  liable  as  owner;  the  cas^  ho4i^ 
ever,  does  not  shew  that  he  has  accepted  bills  on  the. 
security  of  the  bills  of  lading,  and  even  if  he  had,  he 
would  not  have  acquired  anv  special  proper^  milil 
after  the  general  average  accrued,  and  it  was  iocam- 
bent  on  the  plain tiflP  to  shew  that  he  was  owner  tl  ihe 
time  of  the  loss.  ^ 

i 

Pattesok  J.,  having  beai  counsel  in  the  catiM^  gtfve 
bo  opinion. 

Judgment  for  the  defendant 

(a)  S5%ow.439. 


Of      ■      J 
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The  King  against  The  Undertakers  of  the  Aib£  &d%^atf^ 

and  Caldke  Navigation.  '^  ^ 

(Case  of  the  Hunslet  Mills.) 

^N  appeal  against  a  rate  for  the  relief  of  the  po^ri^f  Theownmor 
the  township  of /&yts/^,  in  the  borough  ot  Jjstd^  ip  townibipof  jsr., 
the  county  of  York^  whereby  the  defendants  am^  o#e  i^^Se 
James  Jtkinsoii  were  jointly  assessed  in  thesupi.of  .$7i-  JjSirfonedto 
dfis.  4^9  on  a  valuation  of  1  lOt  a*.  6A,  the  defendants'  ^^  r?*i"  ** 

*    townsliip  bj  aa 

jvopoyption  being  SI.  185.  l^.^  the  sessions  coofirioed  ^  adjoiniDgii*. 
qrate  subject  to  the  opinion  of  this  Court  on  the  following  «Uow«i.  bj  a^ 

of  parliamenty 
"Case:-*-*  .  to  tike omain 

The  rate  was  on  ^^  Fulling  miiU  scribbling  mill  ao^i  rt^Btt  on  tbo 
>com  miU^  and  tolls  receivable  in  respect  of  diem."   The  Sot,  buUna  ^ 
appellants  are  the  owners  of  one-fourth  parti  and  Mr»  2w^*HoWl"' 


^kinstm  the  owner  of  three-fourths  of  the  mills,  which  ^^  ^^. . 

not  ratnble  at 

are  mentioned  in  the  statute  hereinafter  recited  as  the  their  milk  in 

JSr*  ui  reipcct 

JEfoasfe/  millSf  and  are  situate  in  the  township  of  Hunskf»  of  the  toUi  m 

taken. 

JiX  the  time  of  making  this  rate  they  were^  and  still  arf^ 
untenanted. 

By  the  14  G.  S.  c.  96.  s.  77.  after  reciting  that,  to  the 
0f^  thai  a  full  compensation  may  be  made  to  the  several 
owners,  proprietors,  and  occupiers  of  the  several  mills 
fifHUA  Nether  mills,  Hwtskt  mills,  &c.,  now  standing  and 
being  upon  the  river  Aire^  for  all  the  loss  and  damage 
which  may  be  occasioned  by  the  making,  deepening,  or 
altering  any  cuts,  dams,  locks,  or  other  works  of  naviga* 
iion,  and  the  passing  of  boats  and  vesseb  by  such  mills, 
it  is  enacted,  that  it  shall  be  lawful  for  the  owner,  farmer, 
pr  occupier  of  every  of  the  said  mills  respectively  for  the 

time 
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tiine  bdng^*  tO'deaiand  and  take  for  idsovm  propel  iisfc 
of  the  master,  owner^  or  person  intrusted  N?7ith  the  fxxm 
of  every  boat,  bflorgei&c*,  passtng  up,  m  dbwn  the  said 
PAi.iMn»  liver  vil)h  any  goods  on  board,  for  which  any  tonnage 
Qc^^p^  rates  or  duties  shall  be  payable  by  virtue  hereof  the  anm 
of  l5.  as  a  passage  toll  for  passing  the  lock  or  locks  next 
adjoining  to  the  pond  or  head  of  water  belonging  to  every 
such  mill,  for  the  loss  of  water  to  every  sndi  mill  or  pond 
respectivelyy  and  up(m  nonpayment  thereof  to  take  ont 
of  dM  boat  or  other  vessel  of  the  party  making  aoch 
default,  a  reasonable  distress  of  any  of  the  goods  on 
board,  not  exceeding  20$.  in  value,  and  to  sell  the  satne, 
tendering  to  the  ownef,  &c*  of  such  boat  or  vessel,  upon 
dematid,  the  overplus  after  deducting  the  said  pakage 
toH  and  the  charges  of  sale. 

The  appellants  and  Mr.  Jtkinson  were  at  die  time  of 
making  the  rate^  and  still  are,  in  receipt  of  the  passage 
tolls  given  in  the  above  section  to  the  owners,  fiunners 
or  occupiers  of  the  Hunslet  mills.  The  lock  where  the 
tolls  have  for  many  years  been  collected,  bebg  the  lock 
next  adjoining  the  pond  or  head  of  water  belonging  to 
the  said  mills,  is  situate  in  the  township  of  Leeds  and 
has  been  rated  in  that  township  as  part  of  the  Aire  ^uid 
Colder  navigationi  but  not  in  respect  of  these  tollsv  In 
the  course  of  the  navigation  adjoining  to  the  said  pon4 
or  head  of  water,  vessels  after  passing  along  part  of  the 
river  which  there  forms  the  boundary  of  the  two  town- 
ships of  Himdet  and  Leeds^  go  along  a  cut  or  canat 
called  the  Kncfftstrop  Gd^  which,  as  well  as  its  towing^ 
path|  is  whbUy  ib  the  township  of  Leeds*  The  towing^ 
path  for  the  river  navigation,  as  far  as  it  ^TDendw,  is 
in  the  township  of  Hunsletj  but  many  vessels  naidgate 
the  river  withni^  using  the  towing-path,  and  pass  on 

the 
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lb*  Ltoia  side  of  (he  nret.    The  qnestbm  fbt  Um  ept^       iMfil 
BioD  of  this  Court  were»  firsts  whether  eueh  tolls  iVel^ 
mteable;  and  if  eo,  seoondly,  whether  they  were  rateable 


IWlKi^k 


ergiiedeiia      CiuiM 


iscisor  day  of  the  term  by  (ainpiij 

CampbM  and  Blacklmme  fat  support  of  the  rate.  If 
ike  tolls  are  rateable  at  all,  they  are  so  in  Hundet.  They 
are  given  as  a  compensation  fixr  the  loss  of  water  at  the 
mills,  which  compensation  is,  by  the  act  of  pariiameM^  to 
be  collected  at  the  nearest  lock ;  not  indeed  witMn  Himp' 
lei  township,  bat  that  makes  no  deference.  It  is  their 
connection  with  corporeal  property  that  renders  toUa 
mteaUe.  Here  the  mills,  if  they  had  retained  their  fall 
flow  of  water,  would  have  been  rateaUe  in  Hundei  tat 
their  valne^  derived  in  part  from  the  entire  body  of  waiter. 
Mow  the  quantity  of  water  has  been  diminished,  but  the 
profits^  by  the  statutory  compensation,  continue  the  saate. 
It  would  be  hard  then  if  the  township  were  to  receive  a 
less  ratts.  It  has  been  long  established  that  toUs^  when 
conneoled  with  property  in  a  parish,  are  rateable  there, 
Bern  v»  Carditigtom  (a),  Bex  v.  Sir  A*  Macdonald  {6\  Bern 
V.  The  Ox/brd  Canal  Compa$iy  {e) ;  and  it  is  immaterial 
where  the  tcdls  are  cdleoted,  Bex  v.  Barnes  (^Q*  The 
^oestioD  is,  not  where  they  eett  received,  but  where  the 
cause  of  the  receipt  lies.  It  may  be  said,  this  is  in  its 
nalnre  a  passage  toll ;  but,  as  r^ards  these  mills,  it  is  only 
a  compensation  for  the  water.  It  is  only  made  a  passajje 
toll  for  the  purpose  of  ascertaining  the  penons  ^ho  are 
to  paytbat  compensadon,  [PaiteeonJ.  Themflla-aiw 
untenanted.]    It  is  fomid  that  the  appellants*  are  in  the 

(a)  Coup.  581.  (6)  12i?ajf,324. 

(c)  4^.  j^c.74;  (if;  i^.f^Aiie. 

receipt 
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nSK       UsiAfA  of  t^  tdUs  ?gfva»  to  tbe  towners  atod  oocu^etit 
^^','2  ^      themiHs  ar6:t)ecabied-pr»tant<K  • 

...  .    .  .. 

Sir  James  Scmrlettf  F.  Poliock^  tflghinutn^  Bmdat^mA 
Weywoiy  contrik.  In  fill  the  caseb  which  have  been 
dted,  the  profit  arose  from  smnetht&g  immediatdjr  cweiH 
fried  in  the  parish  for  which  the  rate  was  made.  Thb 
is  iuUy  pooited  oat  in  the  judgments  of  Bayley  J.  and 
'iiitiledah  J#  in  Bex  w.  Coke  (a).  Here  nothing  that  is 
•oecupieddn  Humlet  acquires  any  increased  value  fay  the 
^is.  Safipose  the  cotupensation  settled,  by  agreement^ 
or  by  act  of  parlianaent,  had  been  an  annuity  to  the  owner 
jeSAte  milk^  there  is  no  essential  distinction  between  that 
.case  aad  the  {iresent,  and  there  can  be  no  doubt  tfaift 
HBQCjh  annuity  might  have  been  severed  from  the  miUs.; 
the  owner  mig^t  have  kept  one  and  sold  the  other;  er 
h»  might  have  granted  the  mills  to  a  tenant  at « ledaoed 
jrenty  and  then  it  is  dear  that  the  occupier  would  not 
have  been  rateable  in  respect  of  the  compensatioD.  Nor 
is  be  so  here.  It  might  as  well  be  said,  that  if  damages 
>were  recovered,  or  a  stipulated  remunerattoii  paid^  for 
interference  with  an  easement  (as  by  darkening  am  aneient 
light),  a  rate  might  be  laid  in  respect  of  diem ;  iir  it 
makes  no  difference  whether  the  compensatton  be. fixed 
•or  casual,  or  settled  by  contract,  or  by  statute,  which  is 
in  effect  a  parliamentary  agreement  The  vessels  whiiJh 
jpeg  this  toll  need  not  pass  through  any  part  of  Hwubt 
itmmAipf  and  the  tolls  are  not  paid  diere.  Tbereis  no 
•ttocessaTy  connection  between  this  compensation  and  the 
'rkttidftam 'which  the  easement  (the  use  of  a  larger  body 
of  water)  was  taken  away.  .An  easement  is  only  the  aitb*- 


<  I 


(a)  SB.^  C.804.  812. 
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j/BttMiBite  irbeQ  tt^eaiistfi  a  greater  profit  to  be  yiekied 
by  the  land  with  which  k  is  connected ;  when  tlie  profit 
IS  no  longer  yielded  by  the  land,  the  cause  of  rating 
tattes.    The  effect  of  this  act  of  parliament  has  been  to     JtkiAi» 
transform  a  part  of  tbe  profit  of  these  miHs  into  a  toll ;  aad 
it-  has  long  been  settled  that  a  toll  is  not  rateable  per  se^ 
but  as  a  profit  from  land  occupied.    The  appellants  bens 
do  not  even  occupy  the  mills;  they  are  owners  merefy. 
Bat  the  question  is,  what  the  mills  are  worth  to  te 
occQpier*    And  if  they  were  let,  still  the  occupier  coftM 
not  on  that  account  claim  the  tolls,  unless  they  wen 
specifically  granted  to  him  by  the  owners.    That  is  the 
sftotof  the  statute,  which  gives  the  toUs  to  the  ^^own^ 
{farmer  or  occupier  of  every  of  the  sfud  raills.^   [Amb  J. 
By  the  word  occupier,  there,  the  legislature  may  pro* 
laabiy  have  referred  to  some  occupier  under  an  interest 
existing  at  the  time,  but  have  intended  that  for  thefutane 
the  toUs  shoold  vest  in  tbe  owners.]   There  is  noUiiog  to 
<»Uige  the  owners  to  keep  up  these  mills*    [Lord  Tlsa- 
ierden  C  J*    Tbe  passage  along  the  navigation  might 
ibecome  so  frequent  that  it  would  not  be  worth  while  to 
>woffk  them  at- all*]    Then  if  the  mills  cease  working  on 
tthal  account,  can  it  be  said  that  the  compensation  is  to 
roease  also  ?  for,  if  they  are  inseparable  from  each  odier^ 
-thlit  roust  be  the  argument    Thb  is  a  compensation 
jbr  the  tfdsing  away  of  an  »B.ement  attached  to  li  par- 
ticular spot.    The  act  did  not  asdnme  that  the  sabgeqt- 
matter  to  which  the  easement  was  attached  would  never 
leease  to  exbt,  or  to  be  possessed  by  the  parties-  wiio 
Ihen^had  it  as  occupiers:  but  it  was  ttoti  inteodeA  that 
the  compensation  should  there&re  oeasea    .v  '    -.  " 

Cun  adv.  vuU. 
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Ixird  TKHTsaDBK  CL.  J«  now  dslorerad  tiie  jndgiacBi 
9f  Ibe  Court-  Having  sUmI  tbe  ftct^  bis  Loidihip 
QUHinued  as  feUows.  We  are  of  opkiilm  that  this  late 
caanot  be  supported  Tbe  laUL  itself  is  daariy  aol  a 
99ibject  of  rale;  amd  if  it  werei  k  doca  not  arise  in  Hum* 
lein  Then  caa  the  oviiani  of  these  mills  be  rated  ia 
Inspect  of  tbe  toU  as  a  eooipensation  paid  to  them  tan 
ihfttT  loss  of  water  ?  They  might  have  let  the  mills^  re* 
sesviag  the  toll  to  themselves ;  and  if  they  had  done  scs 
^uld  they  have  been  rated  on  account  of  the  toll  ?  It 
app^rs  to  us  that  they  cannot,  in  respect  of  this  cons* 
pensation,  be  considered  as  occupiers  of  any  property  in 
tfiwl^i  producing  a  profit  there.  Suppose  that  instead 
of  the.  toll  an  annual  rent  had  been  given^  or  a  snm  in 
gross  from  which  they  derived  an  income  ?  Could  they 
have  been  rated  in  respect  of  that,  as  profit  arisiDgfiKHB 
thstr  property  in  Hundd  ?  Tbe  rule  for  quashing  the 
order  of  sessions  must  be  made  abaolnte. 

Rale  abiolale. 
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The  King  against  The  Inhabitants  of . . 

Penkridge. 


An  order  wan      AN  order  was  made  by  two  justices  of  the  county 

made  on  the        JTjl 

sittofiAry  of  Stafford^  dated  the  21st  of  May  1825,  for  the 

remofelofa      removal  of  WtlliaM  Cooper  to  the  parish  of  Learning' 

pauper  to 

pariib  A, ,  and  tumnded  on  tbe  aame  day  on  account  of  the  infirmUj  of  the  pauper.  Tlia^ 
pariah  had  no  notice  of  the  order  (ill  tbe  1 2th  of  August  1 826,  when  it  was  terred.  An- 
other order,  dated  tl^  S4th  pf  ^fmaiy  1831,  directed  that  the  order  of  removal  aboi^  M 
ctecutcd,  and  80(.  paid  to  tbe  removing  parith  by  parish  A.,  snd  this  order  was  served  on, 
and  the  pauper  rcpHlfectt^  pariah  wl.  on  tbu  16th  of  Pttmmy  18SU  A,  appairiai  » tba 
then  next  leerions,  and  the  sessions  found  that  tbe  original  order  of  removal  was  not  served 
witbfai  a  reaaonahid  tiiiH  t  .Held»  that  Ct  imb  not,  theiefere,  void,  but  voiditle  oaly  b^ 
appaalf  and  that  parish  A,  oucht  to  have  appealed  to  the  next  practicable  pcniona  after  it 
liad  DOCioa  of  the  erighal  «iwi% 

ton 


im  Prio9fSy  kk  die  oounty  of  Ifartfieb^  tbe  ex^otiea  of       liNSi 


wfaidi  order^  wiia  (hv  dDotber  onkr  of  the  ^id  two  ^    .. 

jiutioes  indbrsed  on  the  order  of  removal,  and  madtif       dgirfM^ 
on  tke  same  day>)  suspended  on  tfoemint  of  the  ian       •mv^ 


firmi^  of  the  pauper,  which  rendered  him  unable  to 
traTeL  No  notice  of  this  suspended  order  was  given  to' 
die  parish  of  Leamington  Ptiors  until  the  19th  of  AMgut0 
lS26j  when  that  parish  was  served  with  a  oopj  of  tha 
order  of  removal,  and  the  order  for  suspending  the  sameii 
Against  this  order  the  parish  of  Leamngtam  Priom  did 
iwc  appeal  unUl  the  removal  of  the  pauper  hereinafter 
memtioned.  By  another  order  made  by  two  justiees^ 
dated  the  34<th  of  January  1831,  and  also  indorsed  upon 
the  said  order  of  removal,  reciting  that  it  appeared  to 
the.  last<mentioned  justices  that  the  said  order  of  re* 
OMwal  mi|^  be  executed  without  danger^  and  further 
alAtiiig  that  it  had  been  duly  proved  to  them  on  oatbf 
that  the  expense  of  .80/.  12^  4dL  had  been  incurred  by 
the  suspension  of  the  order  of  removal,  the  two  last- 
mentioned  justices  directed  that  order  to  be  forthwith 
put  into  execution,  and  the  churchwardens  and  over- 
seers of  the  said  parish  of  Leamington  Priors  to  pay 
to  W.  S.  therein  mentioned,  on  demand,  the  said 
sum  of  80/.  I2s^  ^d.  This  last*mentioned  order,  and 
the  order  of  removal,  and  the  order  for  suspaading  the 
same,  were  served  on  the  parish  officers  of  Ijeamington 
Priors  on  the  16th  of  February  1831 ;  the  pauper  was 
at  the  same  time  delivered  to  them,  isnd  payment  was 
demanded  of  the  above-mentioned  sum.  The  parish  of  ' 
Leamington  Priors  appealed  against  the  suspdnded  drder 
of  reoHMial  and  the  ordar  of  the  24^  of  Jamutry  1881^ 
at  the.  Easier  sessions  for  the  oounty  of  Stqffbrdj  in  the-  -  .  - 
year  1831,  being  the  first  sessions  after  the  wmfiuis^t..,  x^  ^'. 

the 
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1832.  the  pauper  and  demaod  of  the  expenses.  Upon  the 
"^'"^^  hearing  of  the  appeal,  the  counsel  for  the  appellants 
objected  that  the  original  order  of  removal  had  not  been». 


Thelohiririt- 

ants  of  served  within  a  reasonable  time  after  it  had  been  made. 
The  court  of  quarter  sessions  were  of  that  opinion,  and 
quashed  both  the  orders  appealed  against,  subject  to  the 
opinion  of  this  G>urt  on  the  above  facts»  The  case  was 
argued  on  a  former  day  in  this  term  by 

Wkatefy  and  WhHcombe  in  support  of  the  order  of 
aessions.  The  suspended  order  of  removal,  not  having 
been  served  for  fifteen  months  after  it  was  made,  was 
null  and  void ;  and  the  appeal,  therefore,  to  the  sessions 
next  after  the  actual  removal  of  the  pauper  was  in  good 
time.  In  Bex  v.  Lampeter  (a)  the  order  had  been  sus^ 
pended  for  three  years,  and  no  notice  of  the  original 
order,  or  of  the  order  for  the  suspension  of  it,  had  been 
given  during  that  period.  The  sessions  held  the  order 
to  be  null  and  void,  and  this  Court  affirmed  their  de-^ 
cbion.  It  is  true  the  pauper  there  had  died  before  the 
service  of  the  order,  but  the  decision  proceeded  on  the 
ground  that  it  was  not  served  within  a  reasonable  time. 
In  the  marginal  note  to  Rex  v.  Uanwinio  (6)  it  is  stated- 
that  an  order  of  removal  may  be  executed  a  year  after  it 
as  signed,  provided  the  circumstances  of  the  pauper  be 
not  altered  in  the  interval.  But  that  is  not  decided  in  the 
case.  Lord  Kent/on  merely  said,  that  the  delay  in  exe-*> 
cuting  the  order  might  have  had  weight  if  the  panpor's- 
circumstances  had  altered.  It  will  be  said  that  the  49  G.  d. 
c.  124.  s.  2.  requires  when  any  execution  of  an  order  ot 
removal  shall  be  suspended,  that  the  time  of  appeding 

(a)  5J^f;<X454.  (»)  4  7«  &  47^ 

shall 
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shall  be  compated  from  the  time  of  serving  the  order,        1832. 
and  not  from  the  time  of  making  the  removal.     That      ^    „ 

^  The  Knra 

must  mean  the  legitimate  time  of  service,  Rex  v.  Alti" 


Pbvsjuooi. 


ThelslaiNU 

wick  (a).  Here  it  was  incumbent  on  the  respondents  at  aMUof 
the  trial  of  the  appeal,  for  the  purpose  of  supporting  the 
order,  to  shew  that  it  was  served  in  proper  time,  and 
that  they  could  not  do.  It  is  true  the  appellants  in  this 
case  do  not  shew  any  actual  injury  sustained  by  the  de- 
lay; but  the  lapse  of  time  was  in  itself  unreasonable,  and 
has  been  found  so  by  the  sessions,  who  were  the  proper 
judges  of  that  question. 

Skutt  contra.  The  order  was  not  void  but  voidable 
by  appeal.  The  order  itself  was  good  though  the  ser- 
vice was  irregular.  The  question  of  reasonable  time  is 
a  mixed  question  of  law  and  fact,  and  could  only  be  de- 
termined by  the  justices  upon  appeal.  Rex  v.  Alnwick  (a) 
does  not  apply,  because  in  that  case  there  was  no  service 
of  the  original  order  of  removal.  If  Leamington  Priors 
bad  applied  to  the  sessions  next  after  the  service,  the 
removing  parish  might  have  obtained  a  fresh  order. 
This  is  analogous  to  a  case  of  process,  where,  if  there 
is  an  irregularity  in  the  service,  the  process  is  not  void, 
though  it  is  a  good  ground  for  applying  to  the  Court  to 
set  aside  the  proceedings  for  irregularity.  In  Rex  v. 
Ijlanwinio{b%  an  objection  was  taken  that  there  was  an 
interval  of  a  year  between  the  signing  of  the  order  by 
the  justices  and  the  execution  of  it  by  the  parish  offi- 
cers ;  but  though  Lord  Kenyon  there  answered  that  there 
might  have  been  some  weight  in  the  objection  if  the 
circnmstances  of  the  pauper  had  been  altered  in  the  in- 

. (a)  SB.  4:  A.  184.  (»)  4  T.  R.  475. 

Vol.  III.  N  n  terval. 
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tervali  he  did  not  say  that  in  such  a  case  the  osder  would 
have  been  absolutely  void.  [Lord  TerUerden  C.  J«  If 
the  service  was  void  for  irregularity,  the  remaviog  parish 
could  not  use  the  order.]  In  Bex  v»  Alnwick  (a)^  if  the 
order  bad  been  actually  void  by  reason  of  the  irregu- 
larity in  the  service,  the  appeal  ought  not  to  have  been 
permitted  to  proceed.  Here  the  circumstances  of  the 
parties  have  not  been  altered  between  the  time  of  making 
and  serving  the  order. 

Cur.  ado.  vaU* 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  This  was  a  suspended  order,  of  which 
no  notice  was  given  to  the  parish  of  Leamingicn  Priors 
till  fifteen  months  after  it  was  made,  the  pauper  having 
been,  during  that  period,  in  such  a  state  that  it  was  im- 
proper to  remove  him.  The  order  o{  January  1831,  in 
fact  only  took  off  the  suspension.  The  suspended  order 
was  by  two  justices,  who  were  to  inquire  and  adjudicate 
as  to  the  propriety  of  ]|;emoving  the  pauper.  The  other 
order  was  by  justices  who  were  only  to  direct  the  execu- 
tion of  the  first  order,  and  the  payment  of  the  charges 
attending  it.  The  removal,  therefore,  was  under  the  first 
order,  and  there  was  an  appeal  against  it,  on  the  grouhd 
that,  as  it  was  not  served  for  so  long  a  period  after  it  was 
made,  it  was  a  mere  nullity;  and  it  was  argued  that  this 
being  so,  the  appeal  to  the  sessions  next  after  the  actual 
removal  of  the  pauper  was  in  good  time.  If  the  first 
order  had,  by  reason  of  the  death  of  the  pauper,  become 
inoperative,  it  would  have  become  a  nullity  of  course ; 
but  the  objection  here  taken  was,  that  it  was  not  served 


(a)  5^9.4-^.184. 


within 
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within  a  reasonable  time:  the  sessions  have  so  found, 
and  of  that  they  are  the  proper  judges.  It  is,  however, 
a  question  for  us,  whether  the  order  was,  for  that  reason, 
absolutely  null  and  void,  or  voidable  only.  In  our  opi- 
nion it  was  voidable  only,  and  ought  to  have  been 
avoided  by  appeal  to  the  next  practicable  sessions  after 
it  was  served.  By  the  omission  to  appeal  to  diat  sessions, 
the  parish  to  which  the  removal  was  to  be  made  lost  its 
opportunity  of  making  that  objection  to  the  order.  In 
Bex  V.  Lampeter  {a)^  the  appeal  was  to  the  sessions  next 
after  the  service  of  the  order.  Besides,  that  was  a  case 
where  the  order  was  not  served  till  after  the  death  of  the 
pauper,  and  it  had  therefore  become  a  nullity.  Here, 
the  pauper  was  living  at  the  time  when  the  order  was 
served,  and  there  might,  therefore,  have  been  an  appeal 
to  the  then  next  sessions. 

Rule  absolute  for  quashing  the  order  of  sessions. 

(a)  3  27.  {•  C.  454. 


against 
The  Inhabit- 
ants of 
Pjuii;ujifi. 


The  King  agaiml  The  Inhabitants  of  Nacton.   J^T^' 

UPON  appeal  axrainst  an  order  of  two  justices  for  -^••jcerua- 
^^         ^^  *f  cated  man,  wai 

the     removal  of  Mary  Gibson^   widow,  and  her  hired  by  a 
children,  from  the  parish   of  Nacton^  Sitffblk^  to  the  in  parish  b., 

as  his  shepherdy 
to  go  into  his 
serrica  at  Midtummer.  It  was  agreed  between  them,  that  ji,  should  haye  a  cottage  in  27. 
rent  free^  and  the  going  of  105  sheep  with  his  msster's  floclc.  The  term  «  going"  in  the 
county  where  tlie  contract  was  msde,  meant  that  the  sheep  should  be  pasture  fed,  and  the 
feeding  on  pasture  in  JS,  was  worth  }0l,  per  annum.  At  the  i-wme  Midsummer  A*  hired  C. 
to  senre  him  fur  a  year  as  shepherd's  psge,  and  he  did  so  serve  in  parish  B.  till  the  following 
MifUummer .-  Held,  upon  a  special  case  suting  these  facts  as  found  by  the  seiUons,  first,  tliat 
it  was  to  be  inferred  from  the  case,  that  the  feeding  of  the  cattle  was  to  be  in  parish  i?., 
«od,  therefore,  that  there  was  a  taking  of  a  tenement  of  10/.  per  annum  in  that  parish  by  A. 
Secondly,  that  C.  gained  a  settlement  by  hiring  and  service  with  A.,  because  the  latter 
neter  resided  in  parish  B,  by  virtue  of  the  certificate ;  for  having  come  there  to  settle 
on  a  tenement  of  10/.  per  annum,  he  was  irremoveable  as  soon  as  he  came  into  the  parish^ 
sdtbough  he  could  not  gain  any  settlement  there  until  he  had  resided  forty  days. 


Nn  2 


parish 


Nacvok. 
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18S3.       parish  of  Croxtofiy  Norfolk^  the  sessions  quashed  the' 
'       order,  subject  to  the  opinion  of  this  Court  on  the  fol* 

Hie  KiKO 

ngeinu  lowmg  case :  — 
""Hu'.f'  The  paupen,  were  remored  to  the  parish  of  Croxbm, 
as  the  last  place  of  legal  settlement  of  John  Gibson^  Uie 
deceased  husband  of  the  said  Mary.  The  settlement  of 
the  deceased  was  in  Croxton  till  Midsummer  1804:  he 
then  went  under  a  yearly  hiring  into  the  service  of  JR. 
SitMnngs,  at  Bamham^  as  shepherd's  page,  where  be 
lived  one  whole  year.  Stubbings  had  been  hired  bj 
J.  Chambers^  a  farmer  at  Bamhamj  as  his  shepherd,  to 
go  into  his  service  at  that  same  Midsummer^  and 
brought  with  him  to  Barriham  a  certificate,  dated  1st 
of  June  1804*,  acknowledging  him,  his  wife  and  ch9* 
dren,  to  belong  to  SL  Peier^  Thetjbrdy  without  which 
certificate  Chambers  would  not  hire  him.  Shdibing^s 
agreement  with  Chambers  was,  that  be  should  have  a 
cottage  in  Bamham  to  live  in  rent  free,  the  going  of 
105  sheep  with  his  master^s  flock,  ten  coombs  of  barfiey, 
ten  coombs  of  rye,  and  firing,  in  lieu  of  wages*  The 
occupation  of  the  cottage  was  necessary  for  tlie  due' 
performance  of  the  shepherd's  service^  and  out  of  his 
allowance  he  had  to  lodge  and  maintain  bis  pages. 
The  appellants  contended  that  this  <<  going''  was  a 
tenement  sufficient  to  determine  the  certificate.  The 
sessions  found  that  the  term  *' going"  meant,  in  the* 
county  where  the  contract  was  made,  that  the  sheep 
should  be  pasture  fed,  but  that  in  bad  weather  the  sheep  * 
were  to  be  fed  on  turnips  or  hay  with  the  mastei's ;  and 
that  the  actual  feeding  of  the  sheep  in  pasture  in  Bam/^ ' 
ham  was  worth  more  than  10/.  a  year.  The  question  ftM^-. 
the  opinion  of  this  Court  was  stated  as  follows,  Whe- 
ther there  was  a  sufficient  coming  to  settle  by  Stubbing 

on 
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on  a  tenement  of  10/.  a  year^  and  if  the  living  in  the 
oottage»  and  the  going  of  the  sheep>  constituted  a  suflS- 
cient  tenement?  If  the  Court  hold  in  the  affirmative, 
the  decision  of  the  sessions  is  right,  but  otherwise  the 
paupers  were  properly  removed  to  the  parish  of  Croxton. 
This  case  was  argued  on  a  former  day  by 


The  Kiwo 

The  InbabiUi 
ants  of 

NACTOVk 


Biggs  Andrews  in  support  of  the  order  of  sessionsi 
The  going  of  105  sheep  with  the  master's  flock  b  found 
to  mean  that  the  sheep  should  be  pasture-fed ;  Uiere  was^ 
therefore,  an  express  contract  between  Chambers  and 
Stubbings  that  they  should  be  so  fed ;  and  the  feeding  on 
pasture  being  of  the  value  of  10/.,  Stubbings  gained  a  set- 
tlement by  coming  to  settle  on  a  tenement  of  the  value  of 
IQ/.  a  year,  Bex  v.  Benneioorth  (a).  Bex  v.  Thomham  (6) 
U.  not  applicable,  because  the  sessions  there  did  not  find 
what  was  the  meaning  of  the  term  ^*  going." 

Ptendergast  and  Austin  contr^.  First,  there  was  no 
coming  to  settle  on  a  tenement  by  Stubbings  in  Bamham. 
If  the  sessions  were  justified  in  finding  that  the  term 
^^going"  implied  that  the  sheep  were  to  be  pasture  fed^ 
(whicb  might  be  questioned,  according  to  Bex  v.  Bard^ 
wfU{t)9,  and  Bex  v.  TAomham{d))f  still  the  going  of  105 
sheep  was  to  be  with  his  master's  flock ;  they  were  to  be 
fed  wherever  the  master  chose  to  feed  his  own  flock,  and 
that  might  be  out  of  the  parish.  Now  a  tenement  must 
be  in  some  certain  places  Co,  Liit*  20  a.  Lord  EUen* 
b&rough  in  Bex  v.  Minster  (e).  IPaiteson  J.  In  Bex  v, 
D^rJeg  Abbet^^g)  it  was  noticed  in  argument  that  no 
particular  land  was  assigned  for  the  feeding  of  the 


(a)  8  P.  4f  C.  775. 
(c)  SJ9.  4-C.  161. 
(e)  3  IT.  f  iS*.  278. 


(6)  6B.i;a  733. 
(d)  6jB.  4-C.  733. 
ig)  14  Eati,28U 
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1832.  cattle.]  The  occapatton  of  the  cottage  as  servant  and 
rT~  not  as  tenant,  will  not  give  a  settlement,  Rex  ▼.  Saa- 
agaiMt       croft  (a),  Bex  v.  Cheshunt  (A).     But,  secondly,  the  hus- 

Tl^e  Inhabit- 
ants of       band  of  the  pauper  did  not  gain  a  settlement  in  Bamkam 

by  serving  Stubbings  while  be  resided  there  by  virtue  of 
the  certificate.     The  statute  9  &  10  W.S.  c.  11.  enacts, 
that  no  person  who  shall  come  into  any  parish  by  certi- 
ficate shall  be  adjudged  by  any  act  whatsoever  to  have 
procured  a  legal  settlement  in  such  parish,  unless  he  shall 
really  and  bon&  fide  take  a  lease  of  a  tenement  of  the 
value  of  10/.;  and  the  statute  12  Annej  c.  18.  5.  £•  pre- 
vents the  hired  servant  of  such  certificated  person  from 
gaining  a  settlement  by  that  hiring  and  service.     Now 
although  the  terms  of  the  9  &  10  W.S.  ell.  are  more 
precise  than  those  of  the  IS  &  14  Car,  2.  c  12.,  yet  die 
two  statutes  are  to  be  construed  together,  being  in  pari 
materia,  and  no  distinction  is  to  be  made  as  to  the  natore 
of  the  tenement  or  the  taking  thereof.  Rex  v.  Crqft  (c). 
The  renting  of  a  tenement  of  10/.  a  year  and  forty  days' 
residence  would  undoubtedly  avoid  a  certificate,  Rex  v. 
Findem  ((£),  but  not  until  the  forty  days'  residence  was 
completed.  Then  here  Siubbing^s  certificate  was  not  dis- 
charged until  he  had  resided  in  Bamham  parish  forty 
days.     During  those  forty  days,  the  pauperis  huSband 
was  serving  a  certificated  person,  and  he  did  not  per- 
form a  year's  service  after  the  certificate  was  discharged. 
[Lord  TerUerden  C.  J.  When  the  residence  is  complete^ 
is  not  it  the  same  as  if  there  had  never  been  a  cer- 
tificate ?] 

Lord  Tenterden  C.  J.     It  is  now  too  late  to  con- 
tend that  if  the  remuneration  of  a  person  hired  to  serve 

(a)  2M.  ^S.  47S.  (6)  1  {-  A.  475. 

(c)  ZB^iA.  171.  {d)  aJ8oU,  pL  74a  etb  td. 

in 
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IB  hasbandry,  be  by  the  pasture  of  cattle  on  bis  master's        1633. 

land,  that  that  is  not  the  taking  of  a  tenement  sufficient       -— — 

^         ^  The  KiK« 

to  confer  a  settlement,  if  it  be  of  the  value  of  10/.   Here        agam* 

,  Hie  InhtbiU 

the  sessions  have  found  that  the  term  g(nng  meant,  in        anu  of 

the  county  where  the  contract  was  made,  pasture  feeding ; 

and  that  although  in  bad  weather  the  sheep  were  to  be  fed 

on  hay  or  turnips,  the  actual  feeding  on  pasture  in  Barn^ 

ham  was  worth  more  than  10/.  a  year.    It  is  said  that  this 

going  does  not  constitute  a  tenement,  because  there  is  no 

locality.    There  is  none  certainly  expressed  in  the  words 

of  the  contract  between  Stubbings  and  Chambers  /  but  it 

may  be  abundantly  collected,  from  the  other  paits  of  the 

case,  that  the  feeding  of  the  sheep  was  to  be  in  Bamham^ 

for,  first,  Stubbings  was  to  have  a  cottage  in  Bamham^  the 

occupation  of  which  was  necessary  to  the  performance 

of  his  duty  as  shepherd,  and  the  *^  actual  feeding  of  the 

sheep  in  pasture  in  Bamham  "  b  found  to  be  worth  more 

than  10/.  a  year.     The  only  doubt  on  my  mind  is  as  to 

the  effect  of  the  certificate.     Upon  that  point  we  will 

take  time  to  consider. 

LiTFLEDALE  J.  It  is  perfectly  well  established,  that 
if  a  party  takes  a  tenement  of  10/.  a  year  value,  whether 
he  pays  for  it  by  money  or  services,  he  gains  a  settle- 
ment Here  the  sessions  have  found  that  StiMings-was 
to  have  the  going  of  105  sheep  with  his  master's  flock, 
but  it  is  not  to  be  inferred  from  thence  that  the  sheep 
were  to  be  fed  out  of  the  parish.  The  meaning  of  the 
term  going  is,  that  they  should  be  pasture  fed.  I  think, 
from  the  facts  found  in  this  case,  it  may  be  inferred 
that  the  feeding  of  the  sheep  was  to  be  in  Bamham ; 
and  that  being  so,  then,  according  to  Bex  v.  Benne-^ 
worth  (a),  the  husband  of  the  pauper  would  gain  a  set*> 

(a)  2j&.  4-C.775. 

N  n  4  tlement 


Kactqv 
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1838«       Uement  in  Baniham^  unless  he  was  prevented  by  the  cer^ ; 
-•    -•       tificate.     That  question  deserves  further  consideration* 

The  Kuca- 
Tbe  Inbebiu 

ants  of .  Parke  J.     I  am  of  opinion  that  in  this  case  there 

was  a  taking  of  a  tenement  within  tbe  statute  1S& 
14  Car.  2.  c.  12.,  and  that  StubbingSj  by  having  made  an 
agreement  with  his  master  for  the  going  of  the  105 
sheep,  and  residing  in  the  parish  forty  days,  gained 
a  settlement.  It  is  too  late  now  to  question  the  pro- 
priety of  the  rules,  that  the  perception  of  the  profits  of 
land  by  the  mouths  of  cattle,  is  a  tenement  within  the 
statute  IS  &  14  Car.  2.  c.  12.,  and  that  the  occupation  of 
a  tenement  of  the  value  of  10/.  will  give  a  settlement^ 
whether  the  rent  be  paid  in  money  or  in  labour.  The 
law  upon  that  subject  was  finally  settled  in  Rex  v.  JBen* 
newarth  (a).  That  being  so,  the  question  is,  then,  whe- 
tber  it  sufficiently  appears  that  the  pasture  feeding  wa» 
to  be  in  Bamham ;  and  the  case  resolves  itself  into  the 
question,  what  was  the  meaning  of  the  contract  between 
the  parties.  I  take  it  to  be  clear  that  the  feeding  on. 
pasture  was  to  be  in  the  parish  of  Bamham^  for  the 
cottage  which  was  necessary  for  the  due  performance  of 
Sttibbings's  duty  as  shepherd  was  in  that  parish,  and  the 
actual  feeding  of  the  sheep  on  pasture  in  Bamham  is 
found  to  be  worth  more  thi^n  10/.  a  year.  The  pauper's 
husband,  therefore^  came  to  settle  on  a  tenement  of  10/« 
per  annum  in  Bamham.  On  the  other  question,  as  to 
the  efiect  of  the  certificate,  I  agree  that  it  should  be 
further  considered. 

Pattesov  J.  I  think  that,  in  this  case,  there  was  a 
taking  of  a  tenement  by  Stubbings  ;  the  only  difficulty  is 
OS  to  its  locality.    B£x  v.  Darley  Abbey  (6)  shews,  thftt 

Co)  9  A  4-  C.  775.  (6)  14  £a«t»  S61. 

the 
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the  meaning  of  the  parties  as  to  the  place  where  cattle 
are  to  be  pasture  fed,  may  be  collected  from  the  subject-- 
matter of  the  contract  and  the  other  circumstances  of  as«^  n 
the  case.  That  beinc:  so,  I  infer  from  the  facts  found  wnu  of' 
by  the  sessions,  that  the  going  was  to  be  in  the  parish 
of  BamAamf  for  the  cottage  was  in  that  parish,  and  the 
talue  of  the  pasture  feeding  there  is  found  to  be  of  the 
value  of  10/.  As  to  the  question  on  the  certificate,  that 
may  admit  of  some  doubt. 

Cur.  adxh  vuU. 


Lord  Tenterben  C.  J.  now  delivered  the  judgment 
of  the  Court 

We  have  already  decided  that  the  agreement  between 
Chambers  and  StubbingSj  that  the  latter  should  have  the 
going  of  105  sheep  with  his  master's  flock,  was  a  taking 
of  a  tenement  in  Bamham  parish  within  the  meaning  of 
the  statute  i  8  &  1 4  Car.  2.  c.  1 2.  The  point  reserved  for 
consideration  was,  whether  Stubbing^  was  to  be  looked 
upon  as  having  resided  in  that  parish  under  a  certificate, 
so  as  to  prevent  the  husband  of  the  pauper  from  gain- 
ing a  settlement  by  hiring  and  service  with  him.  It  was 
urged,  that  as  Stubbings  could  not  acquire  a  settlement 
by  the  taking  of  a  tenement  until  he  had  resided  forty 
days  in  the  parish,  he  must,  at  all  events,  be  considered 
as  having  resided  for  those  forty  days  under  the  cer- 
tificate, and,  consequently,  that  the  pauper  had  not 
served  him  for  a  year  after  the  certificate  was  discharged. 
It  appears  to  us,  however,  that  Stubbings  is  not  to  be 
considered  as  having  resided  in  Bamham  under  the 
certificate  during  any  part  of  the  year ;  for  be  came  to 
setde  on  a  tenement  of  the  value  of  10/.,  and  was  there- 
fore irremovable  as  soon  as  he  came  into  the  parish. 
He  never  resided  there  under  the  certificate.      The 

pauper's 


sm 
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USt. 

The  KiM 
TlralnfttbilU 


pauper's  hasband,  therefore,  was  sot  serving  a  person 
residifig  ander  a  oerttficate.  If  there  had  been  no  cer- 
tificate whatever,  the  case  would  have  been  just  the  same. 
Stutbifigs  was  irremovable  as  soon  as  he  came  to  settle 
cm  the  tenement,  and  gained  a  settlement  when  be  had 

resided  forty  days* 

Order  of  sessions  confirmed. 


Saturday, 
May  Sth. 


Lowe  against  The  Inhabitants  of  the  Hundred 

of  Broxtowe, 


The  •ennnt  or   rjpjjis  ^^g  ^^  action  affainst  the  hundred  of  Broxtawe^ 

■enrants  woo         X 

in  the  absence  in  the   county  of  Nottingham^   on   the   statute  of 

of  a  master  /•       .   .  j 

haye  the  general  7&8G.4.  c.  31.,  to  recover  damages  for  injury  done 

care  and  super-  i  i  i_«  r        • 

intendenceof  to  a  mill,  Steam   engme,  moveable   raachmery,  turni- 

w^repruent  ^^^^  goods,  and  fixtures,  which  had  been  feloniously 

■eMeTand  not  damaged  or  destroyed  by  persons  riotously  and  tumul- 

^1  who  hare  tuouslv  assembled   tOi?etlien      The  declaration   stated 

the  special  care  ^  ^ 

under  them  of    the  felonious  destruction  of  the  premises,  and  that  the 

particular  parts  ^    * 

of  the  property    plaintifi*  being  the  party  damnified  in  that  behalf,  and 

contained  in  a  • 

dweUing.house  one  George  Turton  the  younger,  being  the  servant  who 

are  the  servant'  had  the  care  of  the  property  so  damaged  and  destroyed 

who,  by  the  ^  aforesaid,  did,  within  seven  days  after  the  commission 

IsK  ^.'s,  are  ®^  ^^^  ofleuce,  to  wit,  on  the  15th  of  October  1831,  go 

lequved,  before  before  H.  Cope^  a  justice  of  peace   residing  near  and 

brought  against 

the  hundred  for  damage  by  rioten,  to  go  before  a  justioe*  and  state  upon  oath  the  naaiet  of 

the  oflenders,  and  submit  to  examination  touching  the  circumstances  of  tlie  offence. 

The  swearing  hefofe  a  justice  to  a  depoMtion  previously  prepared,  is  a  sufBcient  sdb- 
mission  to  examination,  within  the  meaning  of  the  act,  if  (he  justice  require  nothing  further. 

Declaration,  after  stating  the  felonious  demolition  of  premises,  alleged  that  the  pefMD 
who  went  before  the  justice,  submitted  himself  to  examination,  and  became  bound  to  pro- 
secute the  oflenders  when  apprehended,  »uch  offendtrt  being  then  rmd  there  unknown  to  the 
plaintiff,  or  to  the  party  bound  t  Held,  after  verdict,  that,  assuming  any  allegation  on  this 
point  to  be  necetaary  under  the  present  statute,  this  was  sufficient,  as  it  could  only  be 
rattaiiied  by  proof  that  aU  the  offenders  were  unknown. 

having 
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having  jurisdictiDii  over  the  place  where  sudi  offfanee  liM^ 
had  been  commttfeed,  and  the  said  Qeorge  Turkm  the  T^T* 
yonnger  submitted  to  the  exatninatfon  of  such  jestice,   „^*K«*Mf 

Tin  If  andnd 

touching  the  circumstances  of  the  oibnce,  and  became  orBMsiowi.' 

bound  by  recognizance  before  the  said  justice  to  pro* 

secute  the  said  offenders  when  apprehended,  such  qf^ 

finders  being  then  and  there  unknown  to  the  pUtinifffi  or 

to  the  said  George  TurUm  the  younger,  according  to  the 

form  of  the  statute ;   and  the  said  plaintiff  ofiered  to 

sabmit  to  the  examination  of  the  justice,  and  to  become 

bound  by  recognizance  to  prosecute  the  ofienders  when 

apprehended;  but  the  said  justice  declined  to  examine 

him,  or  to  take  such  recognizance.     Plea,  the  general 

issue.     At  the  trial  before  Parke  J.,  at  the  last  Spring 

assizes  for  the  county  of  Nottingham)  it  appeared  that  the 

plaintiff  was  the  owner  of  a  mill  and  premises  at  Beestoh^ 

in  the  hundred  of  Broxtowe^  in  the  county  of  Notting^ 

ham;  and  that,  on  the  11th  of  October  1831,  they  had 

been  feloniously  destroyed  or  damaged  by  rioters.  Two 

points  were  made ;  first,  that  G.  Turton^  the  plaintiff's 

servant  who  went  before  the  magistrate,  had  not  satis* 

fied  the  statute  by  submitting  himself  to  examination ; 

secondly,  that  he  was  not  the  only  person  who,  under  the 

circumstances  of  the  case,  ought  to  have  been  examined. 

The  facts  as  to  those  points  were  as  follows  :-^  G.  Ihrton^ 

who  resided  in  a  house  adjoining  the  mill,  had  the  general 

care  and  superintendence  of  it,  and  in  the  absence  of  the 

• 

plaintiff  was  sole  master.  There  were  160  persons  em- 
ployed on  the  premises ;  they  had  left  the  premises  on  the 
1 1th  of  October  at  five  minutes  past  twelve,  and  G.  Turton 
remained  there  after  they  were  gone,  and  between  twelve 
and  one  o'clock  of  that. day,  during  their  absence,  the 
premises  were  attacked  by  a  mob.     The  plaintiff  had 

not 
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l^S^  .     not  been  on  the  premises  on  that  day;  he  lived  at  Not^ 
_-  tinghanif  which  was  four  miles  distant.     George  TurUm 

<^^<^       the  elder  had  the  care  of  the  steam-enone;  bis  doty 

Hw  fluDdred 

«f  Broztowx*  was  to  look  after  the  fire,  to  keep  the  steam  up,  and  to 
work  the  machinery :  but  all  orders  either  for  stopping 
or  setting  the  engine  to  work,  or  for  repairing  it  when 
necessary,  were  given  by  G.  Turton  the  younger.  Tier- 
Urn  the  elder  was  in  a  coal  yard  very  near  the  mill)  when 
the  mob  came.  The  steam-engine  was  stopped.  WU* 
Ham  Turton,  a  person  employed  to  watch  the  building 
during  the  night,  (but  having  nothing  to  do  there  in  the 
day-time,)  watched  in  the  mill  all  the  night  of  the  10th, 
and  went  to  bed  about  ten  in  the  morning:  he  lodged  in 
a  dwelling-house  belonging  to  the  plaintiff;  he  was  his 
own  master  during  the  day-time.  Half  an  hour  before 
the  people  went  to  their  dinner  on  the  11  th,  he  was  called 
up  by  a  person  in  the  house,  and  was  on  the  premises 
when  the  mob  came.  George  Piatt,  a  millman  in  the  plain- 
tiff's employ  on  the  11th  of  October,  was,  at  the  time 
when  the  mob  came,  dining  at  two  or  three  hundred 
yards  from  the  mill.  G.  Turton  the  younger,  within  seven 
days  after  the  transaction,  went  before  a  magistrate  to 
depose  as  to  the  damage  done*  The  facts  spoken  to  by 
him  were  previously  taken  down  in  writing  by  the  magis** 
trate's  clerk,  and  reduced  to  the  form  of  a  deposition.  It 
was  then  read  over  to  him  by  the  magistrate^  and  he  was 
sworn'  as  to  its  truth.  The  plaintiff  also  offered  himself 
to  the  ma^strate  to  be  examined,  but  the  latter  declined 
to  examine  him,  on  the  ground  that  he  had  no  knowledge 
of  the  transaction.  Upon  these  facts,  it  was  objected  by 
Gotdbum  Serjt,  that  the  statute  7  &  8  G.  4.  c.  31.  s.  S« 
which  requires  the  servant  or  servants  who  had  the  care 
oCtbe  property  damaged,  to  go  before  the  justice,  had  not 

been 
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been  satisfied,  inasmuch  as  G.  Turton  the  younger,  who        .18S2. 
went  before  the  justice  to  be  examined,  was  one  only  of  . 

JjQWK 

several  servants  {William  Turton^  the  night  watchman,        agaiMi      ^ 
and  others)  who  had  the  care  of  such  property,  and    of  Baoztowx. '* 
should  also  have  gone  before  the  justice ;  and  that  at  all 
events  Thrian  the  elder,  who  had  the  care  of  the  steam- 
engine,  ought  to  have  been  examined,  to  entitle  the 
plaintiff  to  recover  any  damages   for   its  destruction.  ' 
Secondly,  assuming  that  Thrton  the  younger  was  to  be 
considered,  the  servant  who  had  the  general  care  of  all 
the  property  damaged,  still  his  swearing  to  a  deposition 
prepared  by  another  person,  was  not  a  submitting  to 
the  examination  of  the  justice  within  the  meaning  of  the 
statute.     The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  but  reserved  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit,  or  to  reduce  the  damages. 

OouUmm  Sei^t.  in  this  term  moved  to  enter  a  nonsuit, 
or  to  reduce  the  damages^  or  to  arrest  the  judgment.  ' 
The  7  &  8  G.  4.  c*  91.  5.  S.  requires  either  that  the  per-    ' 
son  danmified  or  the  servant  or  servants  who  had  the  care 
of  the  property  damaged,  shall,  within  seven  days  after 
the  commission  of  the  offence,  go  before  some  justice  of 
the  peace,  and  state  upon  oath  the  names  of  the  offenders 
if  known,  and  shall  submit  to  the  examination  of  such 
justice  touching  the  circumstances  of  the  ofience,  &c. 
Here  G.  Tuarton  the  younger  did  not  submit  to  the  ex- 
amination of  the  justice,  but  merely  swore  to  an  affidavit ' 
drawn  up  for  him  by  the  clerk.     That  would  not  have  ' 
been  a  sufficient  compliance  with  the  9  6. 1.  c,  22.  ^.  S.  ' 
which  required  the  party  to  give  in  his  examination  on  ' 
oath.     The  statute  52  G.  S.  c.  1 30.  5.  4.  also  required  ' 
that  the  party  damnified  should  give  in  his  examin*^' 
ation  on  oath  before  a  justice,  &&,  yet  Abbott  3.  com- 
menting 
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183£.       raeDting  on  those  words  in  Nesham  v.  Amstrong  (a)  sayi, 
'""""*      ^  the  words  in  the  statute  are^  examination  upon  oath* 
menmt       and  not  on  affidavit;  the  statute  points  at  an  inquiry 
^Bmbcdwe.   before  justices,  and  not  a  mere  affidavit."     The  object 
of  the  statute  was  that  the  justice  should,  by  an  exa- 
mination of  the  party,  make  inquiry  into  the  cireura* 
stanws  of  the  offence.    But,  secondly,  the  present  statute 
requires  that  the  party  damnified,  or  the  servant  or  ser- 
vants who  had  the  care  of  the  property,  shall  submit  U> 
the  examination*    Now  G.  Ttaion  the  younger,  who  was. 
examined,  was  not  the  servant  having  the  care  ctf  the 
property  within  the  meaning  of  the  act.    The  property 
was  under  the  care  of  several  persons ;  they  ought  all 
.  to  have  been  examined  as  to  their  knowledge  of  the 
transaction,  or  it  ought  to  have  been  shewn  that  they  had 
no  means  of  knowledge,  Duke  of  Somerset  v.  Mere  {b) 
and  the  judgment  of  Bayletf  J.  in  that  case  was,  that 
persons  who  had  the  care  of  part  of  the  premises  dele- 
gated  to  them  by  a  steward^  ought  to  have  been  exa- 
mined*   So  here,  Turton  the  elder,  who  had  the  c^re  of 
the  steam««ngine,  and  W.  Turton  the  watchman,  ought  to 
have  be«i  examined.    [Parke  J.  In  that  case  the  steward 
and  under-steward  lived  at  a  distance  from  the  premises. 
W.  Turton  the  watchman  had  not  the  care  of  tlie  premises 
at  the  time  when  they  were  attacked  by  the  mch^     He 
was  his  own  master  in  the  day-time,  and  his  duty  ended 
with  the  night  watch.]     Turton  the  elder  had  the  exclu- 
sive care  of  the  steam  engine,  and  to  entitle  the  plaintiff 
to  recover  damages  for  its  destruction,  he  ought  at  all 
events  to  have  been  examined.    Bolfe  v.  The  Hundred 
ofEUkome  (c)  shews  that  all  the  servants  who  "  had  the 
care"  of  the  premises  must  be  examined*    The  object 
of  the  statute  is,  that  the  public  should  have  the  in- 
to) 117.4'^.  146.       (ft)  4  27.  fc.  171.       (c)  iir.fjtf^iias. 

formation 
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formation  of  all  the  persons  who  are  likely  to  have  any       1892. 
knowledge  of  the  transaction.  "  — — 

°  Lows 

Then  the  judgment  must  be  arrested.     The  declar-       agmui 

The  Hundred 

ation  states  that  6.  Turion  the  younger  went  before  ofJlMamows. 
the  justice  and  submitted  to  his  examinaticm,  and  be- 
came bound  by  recognisance  to  prosecute  the  offenders 
when  apprehended,  such  offenders  being  then  unknown 
to  him  or  the  plaintiff.  It  does  not  allege,  as  it 
ought,  that  Tttrton  and  the  plaintiff  did  not  know 
amf  of  the  offenders.  In  ThurteU  v.  The  Hundred  of 
Mutfard  (a),  an  affidavit  stating  that  the  person  who 
made  it  did  not  know  the  person  or  persons  committing 
the  offence,  without  adding  that  he  did  not  know  any 
of  them,  was  held  to  be  insufficient.  Le  Blanc  J.  there 
said,  ^*  The  statute,  at  all  events,  meant  that  the  party 
should  go  before  the  magistrate,  to  be  examined  whether 
he  know  or  do  not  know  the  persons  who  committed 
the  fact,  or  any  of  them."  Trimmer  v.  The  Hundred  of 
Mutfard  (&)  decides  the  same  point.  The  title  of  the 
plaintiff  to  recover  damages  depends  on  the  fisu^t  of  his 
not  knowing  any  of  the  offenders ;  that  being  so,  the 
declaration  should  have  negatived  his  knowledge  of  any 
of  them. 

Cur.  adt>*  vidt. 

Same  against  Same. 

Th»  was  an  action  brought  by  the  same  plaintiff  to 
recover  damages  for  the  destruction  of  a  quantity  of 
silk  which  was  in  soak  when  the  premises  were  attacked 
by  the  mob.  It  had  been  put  in  soak  in  the  wash- 
house  by  George  Turton  the  elder  about  ten  o'clock ;  be 
was  the  person  employed  to  wash  it,  and  ic  usually  re- 
mained in  soak  six  or  eight  hours ;  be  had  locked  the 

(a)  a  Bmt,  40a  ^)  6D.  ^m  JO* 

door 
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1832.        door  of  the  wash-house,  and  hung  the  key  up  by  the 
,  side  of  the  boiler  of  the  steam  engine.    It  was  con- 

Ufiiu^        tended,  in  this  case,  that  he  was  the  servant  who  had  the 

The  Hundred  /.  ,        .  i  i       •  i  •      i_ 

of  BrnmuvmE.  care  of  the  silk,  the  property  damaged,  withm  the  mean- 
ing of  the  statute ;  and,  therefore,  ought  to  have  been 
examined.  The  learned  Judge  reserved  the  point,  and 
Gotdboum  Seijt.,  in  this  term,  moved  to  enter  a  nonsuit, 
or  to  arrest  the  judgment  on  the  objection  taken  in  the 
former  case. 

Cur.  adv.  vuU* 


Musters  against  The  Inhabitants  of  The  Hundred 

of  Thurgarton. 

This  was  an  action  for  damages,  in  consequence  of 
a  felonious  beginning  to  demolish  the  plaintiff's  dwelling- 
house,  and  destruction  of  his  furniture.  The  declaration 
stated  that  one  James  Ijmsly  was  a  servant  of  the  plaintiff, 
who  at  the  time  of  committing  the  said  offences  had  the 
care,  charge,  and  custody  of  the  said  dwelling-house,  and 
fixtures  and  property  therein,  and  having  knowledge  of 
the  circumstances  of  tlie  said  offences,  within  seven  days, 
to  wit,  on  the  13th  of  October^  went  before  T.  B.j  a  jastioe, 
to  be  examined  on  his  oath  touching  the  circumstances, 
and  on  his  oath  declared  that  he  did  not  know  the  said 
offenders,  or  any  or  either  of  them,  and  became  bound 
by  recognizance  to  prosecute  the  offenders,  being  then 
and  there  unknown  to  J.  L.,  &c.  Plea,  general  issue.  At 
the  trial  before  Parke  J.,  at  the  last  assizes  for  the  county 
o(  LeicesteTy  it  was  made  a  question  whether  the  said  James 
L/msiy  was  a  servant  having  the  care  of  the  property  with- 
in the  meaning  of  the  statute.  It  appeared  that  the  plain- 
tifi^  Mr.  MusterSf  the  owner  of  the  house,  had  been  absrat 
from  home  about  a  fortnight  at  the  time  when  the  offimoe 


%• 
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was  committed.    During  his  absence  Lawdy  was  usually       1882.  . 
left  in  charge  of  the  house.    If  any  thing  was  wanted  . 

for  the  family,  or  any  repairs  required  to  be  done  to  the       agmmt 

»  *  The  Hundrtil 

bouse,  Lcmsbtfi  and  not  the  other  servants,  gave  orders  of  Bnonowi. 
to  the  tradesmen  in  Nottingham.  He  had  the  key  of  the 
wine  cellar  during  his  master's  absence.  If  beer  was 
wanted,  he  bought  the  malt  and  ordered  the  beer  to  be 
brewed.  There  were  other  servants  in  the  house  at  the 
time  of  the  riot.  Lcnosly  was  not  then  in  the  house,  but 
standing  on  the  road  near  to  the  house  and  stables.  He 
was  bailiff  on  the  lOth  of  October.  The  under  butler 
had  the  care  of  the  plate  to  clean  it,  and  slept  in  the 
pantry,  in  which  the  plate-chest  was  kept.  It  was  ob- 
jected that  the  other  servants,  and  particularly  the 
under  buder,  ought  to  have  been  examined.  The  jury 
found  specially  that  Lowsby  had  the  general  care  and 
superintendence  of  the  whole  establishment,  house,  fur- 
niture, and  fixtures,  in  the  absence  of  his  master. 
Goulbum  now  moved  upon  the  same  grounds  as  in  the 
last  case. 

Cur>  ado*  vuU. 

BxM R08B  against  The  High  Constable  of  the  Borough 

of  Derby. 

The  declaration  in  this  case  stated,  the  plaintiff  went 
before  the  justice  and  submitted  to  be  examined,  and 
entered  into  recognizance  to  prosecute  the  offenders 
when  apprehended,  they  being  unknown.  Plea,  not 
guilty.  At  the  trial  before  Bayley  B.,  at  the  last  assizes 
for  the  county  of  Derby^  it  apeared  that  the  plaintiff  was 
one  of  two  co-lessees  of  the  premises  for  the  damaging 
of  which  the  action  was  brought ;  but  he  was  the  sole 
occupier.     It  was  objected,  first,  that  the  action  ought 

Vol.  III.  O  o  to 
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J18S2.  ta  have  been  brought  by  the  two  lessees ;  secondly^  th«t 

"~  tbcy  ought  both  to  have  gone  before  the  justice.     The 

.    agaifut  learned  Judge  over-ruled  the  objections^  but  res>erved 

The  Hundred 

oFBftoxTbwE.  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.    A 

verdict  having  been  found  for  the  plaintiflTi 


Balguy  on  a  former  day  moved  to  arrest  the  judgment 
upon  the  objection  taken  in  Lowe  v.  The  Hundred  (f 
Broxtawe^  and  for  a  nonsuit  upon  the  points  reserved. 

Per  Curiam.  Supposing  even  that  the  other  party, 
who  was  a  mere  lessee,  and  not  an  occupier,  was  a  per- 
son damnified  within  the  act,  still  the  plaintiff*  might 
maintain  an  action  for  the  injury  done  to  the  premises^ 
and  recover  damages  in  proportion  to  his  interest  therein. 
The  act  only  requires  the  persons  damnified,  or  such  of 
them  as  shall  have  knowledge  of  the  circumstances  of 
the  offence,  to  go  before  the  justice.  Here  the  plaintiff 
was  the  only  person  damnified  who  could  have  such 
knowledge,  for  he  was  the  sole  occupier  of  the  premises. 
As  to  the  other  point. 

Cur,  adv.  rndt* 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

These  were  actions  brought  on  the  second  section  of 
the  statute  7  &  8  G.  4.  r.  81.  to  recover  damages  for  the 
destruction  of  property  by  riotous  assemblies  of  persons 
committing  offences  within  the  description  of  the  first 
part  of  that  section.  Some  minor  points  were  disposed 
of  by  the  Court  in  the  course  of  the  arguments.  The 
points  reserved  for  our  consideration  depend  upon  the 
construction  of  the  third  section  of  the  statute.  These 
relate, 

First, 
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*    First,  to  the  cbaracter  of  the  person  who  went  before        18S2. 
the  justice.  , 

Lows 

Secondly,  to  the  course  pursued  on  the  appearance        ni^hui^ 

•      .       .  The  Hundred 

before  the  justice.  of  Beoxtowk. 

Thirdly,  to  the  sufficiency  of  the  declaration  in  the 
averment  regarding  those  proceedings. 

The  first  two  points  were  argued  as  grounds  for  non- 
suit (they  having  been  reserved  at  the  trials),  and  the 
last  as  a  ground  for  arresting  the  judgment. 

The  third  section  of  the  statute  is  this ;  that  no  action 

or  summary  proceeding  as  theremafter  mentioned  shall 

be  maintainable  by  virtue  of  that  act,  for  the  damage 

caused  by  any  of  the  said  offences,  "  unless  the  person  or 

persons  damnified,  or  such  of  them  as  shall  have  know* 

ledge  of  the  circumstances  of  the  offence,  or  the  servant 

or  servants  who  had  the  care  of  the  property  damaged, 

shall,  within  seven  days  after  the  commission  of  the 

offence^  go  before  some  justice  of  the  peace  residing 

Dear  and  having  jurisdiction  over  the  place  where  the 

c^ence  shall  have  been  committed,  and  shall  state  upon 

oath  before  such  justice  the  names  of  the  offenders,  if 

known,  and  shall  submit  to  the  examination  of  such 

justice  touching  the  circumstances  of  the  offence,  and 

become  bound  by  recognizance  before  him  to  prosecute 

the  ofienders  when  apprehended"  (a}. 

The 

(a)  Before  the  sut.  7&  8  6.  4.  c  27.,  which  repealed  parts  of  the  stat. 
1  6. 1.  seu.  2.  c.  5.  (commonly  called  the  Riot  Act),  the  inhabitants  of  the 
Imndred  were  liable  for  damage  done  by  a  riotous  mob  to  the  full  extent, 
and  oould  not  relieve  themselves  from  such  liability  by  convicting  tbe 
off«ader8;  nor  was  it  necessary  for  the  party  injured  to  go  before  a 
magistrate  or  give  any  notice  before  bringing  this  action.  Since  the 
repeal  of  that  part  of  ttie  riot  act,  tbe  present  stat.  7&  8  O.  4.  c.31.  has 
been  pensed,  also  giving  a  remedy  against  the  hundred  for  damage  done 
by  a  riotous  mob  to  the  full  extent,  and  there  is  still  no  clause  by  which ' 

O  O   2  *^« 
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1832.  The  object  of  the  second  section  of  this  statute  is  to 

^  make  it  the  interest  of  oil  the  inhabitants  of  a  district  to 

Lows 

agahui        exert  themselves  in  the  timely  suppression  of  riotous 

The  Hundred 

oTBroiltows.  assemblies^ 

the  hundred  are  relieved  by  convicting  the  offenders.  The  legisIaCiire^ 
however,  has  thought  proper  to  introduce  the  proviooos  in  s.  5.,  av 
stated  in  the  judgment. 

What  the  precise  object  was  in  adding  such  a  clause  to  the  present  act, 
it  is  difficult  to  say.  The  inhabitants  of  the  hundred  seem  to  have  no 
peculiar  interest  in  immediately  knowing  the  circumstances  of  the  case  or 
the  names  of  the  offenders ;  they  are  not  bound  to  prosecute,  nor  are  they 
relieved  if  they  do ;  and  there  is  no  probability  of  collusion  between  the 
parties  damaged  and  tlie  mob.  The  clause  appears  to  have  been  taken  fran 
sect  8.. of  the  9  G»  I.  c.  22-,  commonly  called  the  Black  Act,  which  is  ako 
repealed,  an  act  of  a  very  diiferent  description,  making  the  hundred  liable 
for  damage  (not  exceeding  2001.)  done  by  wilful  fire,  or  manning  cattle, 
or  cutting  trees,  offences  frequently  committed  in  secret,  and  as  to  vHticfa 
collusion  with  the  party  professing  to  be  damaged  is  very  possible.  That 
clause  enacts,  that  no  person  shall  recover  any  damages  by  virtue  of  the  act, 
unless  he  or  they  by  themselves  or  their  servants,  within  two  days  after  such 
damage  done,  shall  give  notice  of  such  offence  committed  unto  some  of 
the  inhabitants  of  some  town,  &c.  near  to  the  place  where  any  such  £ict 
shall  be  committed,  and  shall  within  four  days  after  such  notice  give  in 
his  or  dieir  examination  upon  oath,  or  that  of  his  or  their  servant  or 
servants  that  had  the  care  of  his  or  their  houses,  outhouses,  &c.  &c.  before 
any  justice  of  the  peace  of  the  county,  &c.  where  such  fact  shall  be  com- 
mitted, whether  he  or  they  do  know  the  person  or  persons  that  oommitled 
sudi  fact,  or  any  of  them ;  and  if  upon  such  examination  it  be  oonfciccd 
that  he  or  they  do  know  the  person  or  persons  committing  the  said  tact,  or 
any  of  them,  that  then  he  or  they  shall  be  bound  by  recognisance  to  pro- 
secute such  offender,  &c.  The  statute  27  SUm.  c.  15.,  Umiiing  the  UaMSty 
of  the  hundred  in  case  of  robberies,  contained  a  similar  clause,  s.  11.  By 
sect.  9.  of  the  Black  Act,  if  any  one  of  the  offenders  be  convicted  within 
six  months  the  hundred  shall  not  be  liable.  And  so  the  statute  of  JSiua- 
belh  discharged  the  hundred  if  any  one  of  the  offenders  were  apprehended 
by  hue  and  cry.  (See  the  conclusion  of  13  Ed.  1.  st.  2.  c.  2.  and  of 
28£4L  3.  c.  11.)  In  these  cases  information  from  the  parties  as  to  the 
facts,  and  their  knowledge  of  the  offenders,  was  most  important  to  the 
hundred,  in  order  that  by  due  diligence  in  finding  out  and  prosecuting 
the  offenders  they  might  relieve  themselves  from  the  burthen  of  making 
good  the  damage.  A  clause  in  the  same  words  as  the  eighth  section  of 
the  Black  Act  was  indeed  introduced  into  a  subsequent  statute,  52  G,  5. 
£,  130.,  which  was  passed  to  extend  the   Riot  Act  and  BUck  Act  to 

buildings, 
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assemblies,  and  in  the  prevention  of  the  serious  loss  that       1832. 
such  assemblies  may  cause  to  the  particular  individuals       — — ^ 
who  are  the  first  victims  of  their  lawless  outrage,  and       ognimi 
not  to  Stand   quietly  by,   either  through  fear  or  in-  of  Broxtowx, 
difference,  while  the  property  of  a  neighbour  is  de* 
stroyed,  and  the  rioters  acquire  that  increase  of  strength 
which  always  accompanies  unrestrained  violence,  until 
the  evil. extends  itself,  and  in  the  end  falls  upon  the 
heads  of  those  by  whose  forbearance  thtf  strength  and 
power  of  mischief  were  permitted  to  increase. 

The  object  of  the  third  section  is  to  furnish  the  means 
of  bringing  the  offenders  to  trial  and  to  punishment : 
and  this  for  the  sake  of  example,  not  of  vengeance.  In 
the  ordinary  form  of  indictments,  the  offence  is  alleged 
to  be  to  the  evil  example  of  all  others ;  and  I  well  re- 
member to  have  heard  a  most  learned,  eloquent,  and 
humane  Judge  of  the  Court  of  Admiralty,  in  passing 
sentence  upon  a  convict,  conclude  his  judgment  with 
these  words,  viz.  **  that  by  the  example  of  your  sufferings 
others  may  be  deterred  from  following  the  example  of 
your  crime." 

■ ■     -  -  ^  -     ■  -    -        ■  _.^__  , 

haildini^  erections,  and  engines  used  in  trade ;  and,  singalarly  enougb, 
giTes  a  remedy  against  the  hundred  for  riotous  demolition,  but  none  for 
wilful  burning,  yet  it  takes  the  clause  in  question  from  the  Black  Act 
and  applies  it  to  the  case  of  riotous  demolition.  By  this  act,  too^  no 
advantage  is  gtren  to  the  hundred  in  case  of  a  conviction.  The  motives 
assigned  by  two  of  the  Judges  in  Netham  t.  jtrmstrtmg,  I  B,  4[  Jt,  I46»p 
fbr  the  introduction  of  this  enactment  in  52  G.3.  c.  isa  seem  rather 
appOcable  to  the  Black  Act.  The  56  G.9.  c.125*,  which  extends  the 
remedy  against  the  hundred,  &c,  to  collieries  and  mines,  contains  a 
similar  clause  to  that  in  question,  and  here,  too,  a  conviction  of  the 
offenders  does  not  discharge  the  hundred.  The  57  G,' 3,  c.I9.  /.38. 
seems  to  extend  the  remedy  against  the  hundred  to  damage  done  by 
riotous  mobs  to  houses  or  otiier  buildings  where  there  is  no  beginning  to 
demolish,  yet  it  refers  only  tol  G,l,  test,  S.  c.  5.,  and  does  not  require 
any  examination  before  a  magistiBte. 

O  o  S  That 
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18S3.  That  this  is  the  only  object  of  the  third  sectioa  appeal^ 

""■"^       by  the  view  of  the  subsequent  parts  of  the  statute,  in  which 

oMohut       there  is  no  provision  that  the  district  shall  be  relieved 

of  BM9iawK-    from  compensating  the  damage  by  the  conviction  of  tbe 

offenders,  as  was  done  in  some  particalar  cases  under 

some  of  the  former  and  now  repealed  acts. 

This  object  must  be  kept  in  view  in  the  consideration 
and  construction  of  the  third  section.  The  persons  who 
are  to  go  before  the  justice  are  to  enter  into  a  recog- 
nizance to  prosecute  the  offenders  when  apprehended* 
In-  the  absence  of  the  master,  the  servant  or  servants 
who  had  the  care  of  the  property  damaged  are  to  go 
before  the  justice*  Who,  then,  are  the  persons  anawer* 
ing  this  description  ?  We  are  all  clearly  of  opinioo  that 
the  person  or  persons,  whether  one  or  more  than  onc^ 
who  have  the  general  care  and  superintendence  of  the 
property,  who  represent  tbe  master  in  his  absence,  are 
the  persons  answering  this  description,  and  not  all  who 
have  the  special  care  under  them  of  particuUr  parts  of 
the  property  ocmtained  in  a  dwelling-house  or  dmuio* 
factory.  In  the  two  actions  against  the  huadred  of 
Broxtaxe^  George  Turton  the  younger  appears  by  the 
evidence  very  clearly  to  have  had  the  general  cajre  and 
superintendence  of  the  manufactory ;  and  in  the  actioa 
against  the  hundred  of  Thurgarton^  James  LmAjf  waa 
the  person  answering  this  description,  and  found  by  tbe 
jury  to  be  so,  upon  a  question  put  to  them  on  that  points 
If  Uie  persous  having  the  general  care  and  saperiiH 
tendence  are  not  the  persons  intended  by  the  statute,  it 
will  be  necessary  in  many  cases,  that  a  very  great  tmxe^ 
ber  of  individuals  should  go  before  the  justice,  and  enter 
into  the  recognizance.  In  the  case  of  a  manufactory, 
there  will  be  several  persons  having,  in  one  sense  of  the 

words. 
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words^  the  care  of  particular  parts  of  the  property :  one       183ft» 
pertoD  of  one  engine  c^  part  of  the  tnachineryi  another 

of  anothefi  ene  of  the  raw  material  to  be  delivered  out       a^amm 

*riift  HitMiifftai 

for  manufacture^  another  of  the  article  after  it  has  passed  of  BkoiMwti 

one  stage  or  process,  another  when  it  is  to  undergo  a 

subsequent  process,  another  when  the  whole  process  shall 

be  completed,  and  many  others  who  are  employed  upon 

it  in  its  different  stages.    So  in  a  dwelling-house  occupied 

by  a  large  family,  one  servant  will  have  the  especial  care 

of  the  linen,  another  of  the  plate,  another  of  the  knives 

Und  forks,  several  others  probably  of  the  furniture  of 

particular  rooms  or  apartments,  and  the  result  will  be 

that  the  inferior  workmen  or  inferior  servants,  men  and 

women,  adults  and  non-adults,  must  all  go  before  the 

justice  and  enter  into  the  recognizance,  lest  all  or  at 

least  some  part  of  the  property  should  be  excluded  from 

the  compensation,  and  all  this  without,  in  any  degree^ 

fiinhering  the  object  of  the  act     If  it  should  happen 

that  any  persons  of  this  description  have  any  knowledge 

that  may  lead  to  the  discovery  or  apprehension  of  a  par«> 

ticular  offender,  they  may  be  expected,  as  is  their  duty,' 

CO  give  their  information  at  a  more  convenient  time,  and 

m  a  more  effectual  manner;  and  this  even  before  the 

f>erson  having  the  general  care  goes  before  the  justice, 

And  who  may  then  represent  such  an  offender  as  being 

known,  for  there  is  nothing  that  confines  that  person  to 

speak  only  of  his  own  personal  knowledge,  and  if  he 

speaks  upon  the  knowledge  or  information  of  others,  the 

justice  may  and  ought  to  require  the  attendance  of  such 

others  before  hiuK     The  question  only  is  what  is  sufii* 

cient  in  ihe  first  instance. 

The  second  pcfint  regards  the  course  pursued  on  the 
appearance  before  the  justice. 

O  o  4  In 
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18d2.  In  one  of  the  cases,  the  person  who  went  before  tbe 

~  justice  had  submitted  to  him  a  deposition  previously 

agahut       prepared;    the  justice  read  the  deposition,  the  person 

Tbe  Hundred 

of  BjioiLxows.  made  oath  to  it  before  him,  and  nothing  more  took  place* 
It  was  urged  that  this  was  not  a  submission  to  the 
examination  of  the  justice  within  the  meaning  of  the  act. 
But  we  all  think  that  it  was ;  the  person  was  there  pre- 
sent before  the  justice;  the  justice  might  have  asked  any 
questions  that  he  thought  proper,  and  the  person  must 
have  answered  them  in  the  best  way  he  could :  he  could 
not  be  examined  unless  the  justice  chose  to  examine 
him;  by  his  very  presence  he  submitted  himself  to 
examination ;  and  his  deposition  might  furnish  materials 
for  an  examination,  which  the  justice  might  not  otherwise 
have.  In  Butter's  Lana  of  Nisi  Priusj  part  3.  ch«  1.,  it 
appears  that  in  several  of  the  cases  there  mentioned  on 
the  statute  of  Hue  and  Cry^  an  affidavit  was  made  and 
no  objection  taken  on  that  ground  (a). 

The  last  point  is  on  the  form  of  the  declaration :  and 
the  objections  are  made  after  verdict  and  not  on  de- 
murrer. The  allegation  in  the  declaration  is,  that  the 
person  who  went  before  the  justice  submitted  himself  to 
examination,  and  became  bound  to  prosecute  the  offend- 
ers when  apprehended,  such  offenders  being  then  and  there 
unknownj  as  was  alleged  in  the  first  two  cases,  to  the 
plaintiff  or  George  Turton^  in  the  third,  to  James  Lomd)^ 
and  in  the  last,  generally  without  naming  the  person  who 
had  gone  before  the  justice.  The  objection  was  that  it 
was  not  alleged  that  the  offenders  were,  and  every  one  of 
'  them  was,  unknown,  or  that  no  one  of  them  was  known. 
It  is  not  necessary  to  decide,  whether  any  allegation 
of  this  kind  be  essential  in  an  action  on  this  statute; 

Xa)  And  tee  Lord  ffiMorvi^Vt  judgment  in  TkurM  ▼.  TkB  Humdni 
cf  Mutfard,  5  EaU,  405. 

because 
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because  we  are  all  of  opinion  that  the  allegation  is  suffi-        18S2. 
cient«     If  in  fact  any  one  of  the  offenders  was  known,  . 

Lows 

it  would  not  be  true  that  the  offenders  were  unknown  in        ogpim$t 

I  c    *  1         «/•  ^    •  Th®  Hundred 

the  proper  sense  of  those  words.     If  any  of  them  were   of  Bmiiltowi. 
known  at  the  time,  the  proof  of  that  fact'  would  have 
fidsified  the  assertion. 

The  cases  cited  in  moving  for  the  rulesi  are  all  clearly 
distinguishable  from  this. 

In  The  Duke  of  Somerset  v.  Mere  (a)  (which  was  a 
case  on  the  9  6.  1.  c.  22.)  the  steward  who  gave  in  his 
eiEaroination  before  a  magistrate,  did  not  reside  on  the 
spot.  In  the  case  of  Neskam  v.  Armstrong  (6),  the  ques- 
tion arose  on  the  fourth  section  of  the  52  6. 3.  c.  ISO., 
which  provides  that  no  person  or  persons  shall  recover 
unless  he,  she,  or  they  give  his,  her,  or  their  examination 
on  oath,  and  of  several  partners,  plaintifls,  one  only  was 
examined.  The  other  two  cases,  ThurteU  v.  Hundred  of 
Mutford  {c)  and  Trimmer  v.  Hundred  tfMuiford{d)^  were 
upon  the  statute  9  6. 1.  c.  22.,  which  requires  that  the 
person  injured  shall  give  in  his  examination  upon  oath 
(or  that  of  his  servant,  &c.)  <<  whether  he  knew  the  per- 
sons that  committed  the  offisnce  or  any  ofthem^  and  the 
plaintiff  in  each  of  those  cases  had  omitted  to  comply 
with  that  express  condition.  But  this  act  of  parliament 
does  not  impose  as  a  condition,  that  an  oath  in  this 
particular  form  shall  be  taken. 

For  the  reasons  given,  we  think  there  should  be  no 
rule  granted  in  either  of  these  four  cases. 

Rules  refused. 

(a)  4  JEr.f-  C.  167.  (ft)  XB.^A.  146. 

(c)  S£ku(,400.  (d)  6 i>.  4*  il.  10. 
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saiurdatf.  The  KiNG  Qgamst  The  Inhabitants  of  Hatfield 

Broad  Oak. 

A.  being  in  T  T  pQN  an  appeal  against  an  order  of  two  justices, 
copyhold  estate  whereby  John   Gret^gooscy  his  wife   and   children, 

of  inheritance,  n  m  i'  ,  % 

offered  to  give  Were  removed  from  the  parish  ot  Takcley^  m  the  county 

Ion  and  heir,  of  -E^^^J^j  to  the  parish  of  Hatfield  Broad  Oakj  in  the 

i»y*off°"5^.  same  county,  the  sessions  confirmed  the  order,  subject 

which  he.  A.  jq  ^j^^  opinion  of  this  Court  on  the  following  case:  — 

bad  borrowed  '  ^ 

onjAkB  esute,  TJje  pauper  had  gained  a  settlement  by  hiring  and 

mit  A.  and  his  service  in  Hatfield  Broad  Oak^  but  he  afterwards  re- 
wife  to  reside 

on  it  rent  free  tumed  to  and  lived  with  his  father,  who  was  then  in 

lives.    The  son  possession  of  a  copyhold  estate  and  premises  of  inherit- 

^.,  and  was  ^^^^  i"  ^be  respondent  parish  Takeley^  to  which  estate 

^wMdwtlS^  he  had  been  admitted  on  the  death  of  his  father,  as  heir 

J^PJ*°^^*^*J|["  at  law,  in  1757.     After  the  pauper's  return,  and  about 

father.    The  twenty-four  years   ago,   the  pauper's   father   told   the 

recited  the  pauper  that  he  would  give  up  the  estate  and  premises 

Terbal  agree- 
ment between  to  him,  as  they  would  be  his  afterwards  by  heirship,  if 

and  the  pay-   '  he  would  pay  off  a  debt  of  15/.  which  he  (the  father) 
^51.  ^«  and  his  bad  borrowed  upon  them,  and  if  he  would  permit  him 

Tfi^^dsTo^  (the  father)  and  his  wife  (the  pauper's  mother)  to  reside 

reside  ©n  the  upon  them  rent  free  during  the  rest  of  their  lives.     The 

their  »on:  pauper  paid  off  the  sum  of  15/.  for  the  purpose  of  re- 

from  the  terms  lieving  his  father  from  that  debt,  and  was  duly  admitted 

Yeyance,  and  to  the  estate  and  premises  upon  surrender  of  his  father, 

family,  natural  The  father  and  mother  continued  to  reside  upon  the 

^mustbT^'  premises;  the  father  till  his  death,  the  mother  till  the 

taken  to  have 

formed  an  ingredient  in  the  consideration,  and,  therefore,  this  was  not  the  purdiase  of 
an  estate  or  interest  whereof  the  consideration  did  not  amount  to  3(V«,  within  the  9  G-  K 
c«  7*  !•  5* 

time 
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time  of  the  removal ;  and  the  pauper  did  so  for  eighteen       1699. 
years  after  his  admittance,  and  gained  no  subsequent  ' 

settlement     The  admittance  of  the  pauper  on  the  sur-       agiAiiM 
render  of  his  fiither  (in  1807),  contained  no  statement  of       anu  of 
any  consideration  except  the  verbal  agreement  between    j^^  Oajt. 
the  pauper  and  his  father,  and  the  payment  of  the  15/« 
by  the  pauper.     The  sessions,  in  confirming  the  order^ 
stated  their  opinion  to  be,  that  this  was  a  purchase  of 
an  estate  for  less  than  SO/.,  the  only  apparent  consider- 
ation being  the  payment  of  the  15/.  by  the  pauper  on 
his  fkther's  account,  which  payment  originated  in  the 
want  of  the  father;  and  therefore  no  settlement  was 
gained  under  the  9  G.  1.  r.  ?• 

Mirehouse  and  Ryland  in  support  of  the  order  of 
sessions.  The  only  question  is,  whether  this  was  a  pur- 
chase of  an  estate  for  less  than  30/.  within  the  statute 
9  G.  1.  The  sessions  have  found  that  it  was.  The  only 
apparent  consideration  is  the  payment  of  15/.  by  the 
pauper.  Rex  v.  Martley  [a)  may  be  cited  on  the  other 
side,  but  there  the  pauper  was  residing  on  his  estate 
when  the  order  of  removal  was  made.  Here  he  had 
ceased  to  reside. 

Knox  and  Bullock  contr^.  The  question  of  purchase 
is  not  excluded  by  the  finding  of  the  sessions,  for  the  case 
is  stated  for  the  express  purpose  of  taking  the  opinion  of 
the  Court  whether  or  not  the  transaction  is  a  purchase 
within  the  statute.  The  conveyance  here  must  be  con- 
sidered under  all  the  circumstances,  as  having  been 
made,  not  for  the  sole  consideration  of  15/.,  but  for 

(a)  5East,40. 

another 
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18S2.        another  consideration  mixed  with  that,  and  which,  look- 

ing  to  the  parties  and  what  passed  between  them  at  the 

agaifut        time,  could  only  be  natural  love  and  affection;  and 

Thelnhabiu  ^  J 

ants  of        this  would  prevent  the  operation  of  the  statute,  however 
BiwAs  Oak«    small  a  part  of  the  consideration  it  might  form.  Sex  v. 
Iffian  {a). 

Lord  Tenterden  C.  J.  I  think  the  sessions  have 
not  come  to  the  right  conclusion.  From  the  terms  of 
the  conveyance  and  the  state  of  the  family  at  the  Ume, 
I  think  that  natural  love  and  affection  must  certainly  be 
taken  to  have  formed  an  ingredient  in  the  consider- 
ation ;  and  if  so,  this  was  not  a  pecuniary  purchase  for 
less  than  SOA  within  the  meaning  of  the  statute. 

LiTTLEDALE  J.  The  15/.,  the  debt  charged  on  the 
estate,  was  not  the  only  consideration  for  this  convey- 
ance. This  is  dear  from  the  agreement  that  the  pauper 
should  allow  his  father  and  mother  to  reside  upon  the 
premises  rent  iree  during  the  rest  of  their  lives. 

Parke  J.  This  was  a  conveyance  of  the  property, 
in  consideration  of  natural  love  and  affection,  and  sub- 
ject to  a  certain  burthen.  I  think  the  sessions  came  to 
a  wrong  conclusion. 

Patteson  J.  concurred. 

Order  of  sessions  quashed  (b). 


(a)  3  T.  B.  S51.  (6)  Sm  Tetlry  ▼.  Mty,  4  Bing.  214, 
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1832. 


The  King  against  The  Inhabitants  of        ^^' 

Aylesbury. 


/^N  appeal  agdinst  an  order  of  removal  from  AyleAury  A  pauper 

to  LeigJiton  Buzzard^  in  the  county  of  Bedford^  the  uce  by  the^ 
sessions  quashed  the  orderi  subject  to  the  opinion  of  ^bUccbuitT. 
this  Court  on  the  following  case :  —  wtiS^d  to 

The  pauper,  on  the  4th  ofNaoember  1823,  was  bound  f°<*  him  meat, 

"^      "^  dnnk,  apparel, 

apprentice  by  the  trustees  of  a  public  charity  to  WiUiam  ^"^Mbing,  &c. 
Fryer  for  seven  years.    The  master  covenanted  to  find  execution  of 

the  indenture 

the  pauper  meat,  drink,  apparel,  washing,  lodging,  and  the  father  of 
all  other  things  needful    during    the   apprenticeship,  wbo'w^nota 
Before  the  indenture  was  executed,  the  father  of  the  S^Sed^iiui  Uio 
pauper,   who   was    no    party  to    it,   agreed   with  the  ^^^^^^ 
master  to  find  the  pauper  clothing  and  washing  dur-  clothing  and 
ing  the  term,  and  he  accordingly  did  so  during  great  the  term;  and 

he  did  to.     It 

part  of  the  time;  and  the  clothes  and  washing  so  sup-  did  not  appear 

that  the  true- 
plied  might  amount  to  10/.  in  value.     The  master  said  teea  were  privj 

he  would  not  have  taken  the  pauper  unless  the  &ther  meot**"^"^^ 
had  made  such  agreement     There  was  no  evidence  the  Indenture 
that  the  trustees  of  the  charity  were  privy  to  this  to^bHtanSKr 
arrangement.    The  indenture  was  not  stamped,  and  it  •»«•«••  ««her 

°  '^        ^  the  agreement 

was  objected  by  the  appellants,  tliat  the  apprentice  had  by  the  father  to 

provide  clothes 

not  been  bound  by,  or  at  the  sole  charge  of  a  public  wai  not  a  thing 
charity ;  and,  therefore,  that  the  want  of  a  stamp  ren-  giTen  to  or  for 
dered  the  indenture  invalid ;  and  the  sessions  allowed  the  i^e  master, 
objection.    The  question  for  the  opinion  of  this  Court  ^^^"j.'**  i^^ 

9ched,  part  1. 
tit  jfppreniiceshipf  or,  awuming  that  it  was,  then  it  was  Toid  as  being  a  fraud  on  the 
trustees,  who  had  bound  out  the  apprentice  on  the  faith  that  the  master  was  to  provide 
dothes. 

was, 
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18S€. 


The  KivQ 

agiwui 

The  Inbabit- 

Mttof 
Atlcsbuat. 


was,  whether  the  indenture  ought  to  h»m  been  stamped 
under  the  statute  55  G.  S.  c.  184.  {a) 

MaUbtf  in  support  of  the  order  of  sessions.  The 
clothing  and  washing  agreed  to  be  found  by  the  &ther 
during  the  apprenticeship  were  a  matter  or  thing  secured 
to  be  given  for  the  use  and  benefit  of«the  master,  with 
and  in  respect  of  the  apprentice,  within  the  meaning  of 
the  55  6.  S.  r.  184.,  sched.  part  1.  tit.  Apprenticeship^  and 
the  indenture  consequently  ought  to  have  had  a  IL 
stamp*  [Lord  TerUerden  C.  J.  Is  not  the  case  of  Bjcx 
V.  Leighton{b)  conclusive  on  this  point?  There  the 
father  of  an  apprentice  covenanted  in  the  indenture  to 
find  and  provide  for  his  son  meat,  drink,  and  lodging 
on  every  Sunday  in  the  year  during  the  term,  and  also 
to  provide  him  with  apparel  and  washing;  and  it  was 
held  that  such  agreement  by  the  father  was  not  a  be- 
nefit to  the  master  for  which  a  duty  was  required  by 
the  Stat.  8  Anne^  c,  9.  5.  45.,  which  enacted,  that  where 
any  thing,  not  being  money,  should  be  given,  contracted 
for,  or  secured  to  or  for  the  use  or  benefit  of  the  mas- 
ter, the  duty  should  be  paid  for  the  fiill  value  of  such 
thing.]  There  the  covenant  was  in  the  indenture  itself. 
Here  the  father's  agreement  was  contrary  to  the  master^s 
covenant.  In  Rex  v.  Mattishall[c\  before  the  exe- 
cution of  an  indenture,  the  master  having  said  that  the 
apprentice  should  have  better  clothes,  tlie  parish  oflScers 

{n)  By  the  55  G*  S,  c.  184.  tched.  pari  1.  tit.  Aj/prenticetkip,  it  is 
enacted,  that  if  the  sum  of  money,  or  the  valae  of  any  other  matter  or 
thing  which  shall  be  paid,  given,  assigned,  or  conveyed  to  or  for  tlie  use 
or  benefit  of  the  master  or  mistress,  with  or  in  respect  of  such  apprentice 
&C.9  or  both  the  money  and  value  of  such  other  matter  or  thing,  shall  not 
amount  to  301.,  a  duty  of  1/.  shall  be  paid. 

(6)  4  T.  R,  732.  (c)  8  J?.  ^  C.  733. 

agreed, 


IN  THE  Second  Year  of  WILLIAM  IV.  371 

agreed,  on  tbe  execution  of  the  indentures  to  give  him  2/.       1882. 
for  the  purpose  of  buying  clothes,  which  they  did  lu:cord-       """"~" 

Th*  Kiira 

mgly,  and  it  was  held  that  the  money  so  paid  by  them  was  agnmu 

an  expense  mcurred  by  reason  of  an  indenture  of  appren-  ants  of 

ticeship  within  the  56  G.  3.  c.  139.  s.  11.,  and  therefore  ^'^""''*^* 
that  the  indenture  required  the  assent  of  two  justices. 

Lord  Tenterden  C.J.  I  cannot  distinguish  this 
case  from  Bex  v.  Leighton  (a),  where  this  point  seems 
to  have  been  very  fully  considered.  That  case  turned 
upon  the  8  Anne^  c*  9.  s.  45.,  the  words  of  which  are 
very  similar  to  those  of  the  55  G.  3.  c.  184.,  sched,  part  1. 
tit  Apprenticeship^  and  the  decision  proceeded  on  the 
ground  that  there  was  no  obligation  on  the  part  of  tbe 
master,  in  the  absence  of  express  stipulation,  to  provide 
clothes  or  sustenance  for  an  apprentice,  and  therefore 
that  the  agreement  so  to  do  by  the  father  could  not  be 
considered  a  benefit  to  the  master*,  and  the  concluding 
words  of  Lord  Kenyon^^  judgment  apply  to  the  present 
case :  ^'  The  clear  meaning  of  the  statute  of  Anne  is, 
that  where  money  or  money's  worth  is  given  to  the 
master  by  the  friends  of  the  apprentice  by  way  of  pre- 
mium, a  duty  ought  to  be  paid  for  it;  but  that  where 
meat,  clothes,  &c.  are  to  be  provided  ibr  tbe*appFentrce, 
no  duty  is  payable,  because  there  is  not  any  thing  given 
to  the  master.*^  It  is  urged  that  that  case  is  distinguish- 
able, because  there  the  father  covenanted  in  the  in- 
denture .to  provide  clothes^  &c.,  but  that  here  the  benefit 
is  given  to  the  master  by  the  father's  agreement  inde- 
pendent of  the  indenture.  But  that  agreement  being 
prior  to   the   indenture,   if  it  was   made  without  the 

[a)  4  r.  n.  732. 

knowledge 
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18SS.        knowledge  of  the  trustees  of  the  cbarityi  it  was  a 
'    37"       fraud  upon  them,  and  therefore  void,  even  if  the  pio- 

TIm  Kma         ^   ^       "^  '^ 

agnvui       Tiding  clothes  could  be  considered  as  any  thing  given 
ants  of       to  or  for  the  benefit  of  the  master;  but  I  think  tfait 

the  agreement  by  the  fiuher  to  provide  clothes  cannot 

be  considered  as  having  that  effect. 

LiTTLEDALE  J.    I  think  this  case  falls  within  Bex  v. 
Leightan  (a). 


Parke  J.  It  is  said  that  there  is  a  benefit  confierred 
on  the  master  by- the  agreement  of  the  fiither  to  provide 
clothes,  and  that  that  is  equivalent  to  a  sum  of  money. 
Assuming  it  to  be  so,  the  agreement  was  then  a  fraud  on 
the  trustees  of  the  charity,  for  it  is  clear  from  the  covenant 
in  the  indenture  that  they  bound  out  the  pauper  on  the 
faith  that  the  master  was  to  find  apparel,  &c.  (ft) ;  and  the 
latter  could  not  have  sued  the  father  for  not  providing, 
dotheg,  for  there  was  no  binding  engagement  q^  him  so 
to  da 

Pattsson  J.  concurred. 

Campbdl  and  Monro  were  to  have  argued  againsi  tht 
order  of  sessions. 

Order  of  sessions  quashed. 

(a)  4  r.  n.  759. 


IN  THE  Sbcomd  Yeae  OF  WILLIAM  IV.  ^7S 

18S2. 


The  King  against  The  Inhabitants  of  the  Parish  snturday, 
of  St.  Giles,  in  the  City  of  York.  ^'"^  '^• 

TTPON  an  appeal  by  the  trustees  of  the  York  Lunatic  Lands  pur^ 
Asyluni  against  a  rate  made  for  the  relief  of  the  luntarj  con- 
poor  of  the  parish  of  5/.  GileSy  in  the  city  of  York,  ^t^^^ 
whereby  the  trustees  were  rated  for  and  in  respect  of  *™**««*»  ^^  *• 

•'  ^  purpose  of 

the  said  asylum ;  the  sessions  quashed  the  rat^  subject  «re«t«ng  *!>»•- 

^  "         on  •  Lunatic 

to  the  opinion  of  this  Court  on  the  following  case:  —       Asylum,  and 

,  for  tuch  other 

In  1774,  a  number  of  voluntary  subscribers  raised  a  purpoiiesre. 

r      'I  c  !•  -i-.i  *     latiire  thereto 

fund  tor  purcnasmg  certam  premises  witbui  the  respond*^  «« should  k« 
ent  parish,   containing    four  acres   two   roods   twelve  the^rabscriberL' 
perches,  and  by  the  conveyance  thereof  it  was  declared  wm  oriainSly 
that  the  premises  were  so  purchased  "  for  the  purpose  ^"I8°«<*  ^^ 

'^  *  *^     ^         parish  pauperi 

of  erecting  thereon  a  convenient  house  for  the  reception  orotJwin- 

"^  digent  personi^ 

of  lunatics,  to  be  denominated  '  The  Lunatic  Asylum,'  **  but  the  fuoda 

Mid  for  such  other  intents  and  purposes  relative  to  the  sufficient,  a 

said  charitable  undertaking  as  should  be  thought  proper  of  affluent 

by  the  subscribers,  or  the  major  part  of  them.     The  ^aerwards^ 

porcbase-money  amounted  to  828/.     The  conveyance  ^^J,*^!^ 

of  the  property  was  taken  in  the  names  of  seven  trus-  «fp*y«»«nt«n 

*      *       ^  proportion  to 

tees,  which   trustees  and  the  survivors  or  survivor  of  ^*»«>""  abilities. 

From  this  and 

tbem,  and  the  heirs  of  such  survivor  were  to  stand  and  other  sources 
be  seised  of  and  in  the  same  for  the  purpose  of  erecting  trustees,  after 
thereon  a  house  (as  above  stated),  and  any  offices  or  ezpeicMsoftho 
other  buildings  commodious  for  the  same,  and  for  any  ^  ^^cJjm^* 

lated.  in  fit* 
ynrt,  proita  to  the  amoiint  of  SOOO/*,  part  of  which  had  been  laid  oat  in  buildings  and 
purchaiea  for  the  institution,  and  part  continued  to  accumulate.  All  benefactors  of  90U 
•r  upwards  were  gOTernors,  and  they  eierciscd  the  entire  control  over  the  asylum  and  ita 
funds.  The  trustees  derived  no  personal  benefit  from  the  institution :  Held,  that  as  the 
kaildiuf  produced  a  profit,  it  was  rateable,  and  that  the  trustces»  who  were  the  owners,  and 
ia  acMMd  receipt  of  the  profita,  were  the  penona  liable  lo  be  rated 
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J6d£«        other  intent  an4  purpose  relative  tbeiretOs  wbioh.  «hoid«l 

'       be  ordered  from  time  to  time  by  the  subscribers  or  the 
The  Kiw»  ^ 

against        major  part  of  them  at  a.  general  oaf  etyigi  or  by  any 

The  tnliabil^ 

ants  of  committee  of  such  ^ubacribers  to  be  duly  appointed  at 
ToiuL.  '  such  meeting.  The  asylqm  was  originally  designed  for 
lunatics  being  either  parish  paupers  or  members  of 
indigent  families;  but  the  finances  of  the  institution 
being  inadequate  to  the  maintenance  of  that  descripUon 
of  persons  only,  a  limited  number  of  affluent  patients 
were  afterwards  admitted  at  rates  of  payment  in  pro- 
portion to  their  abilities,  with  a  view  of  providing  a  sur- 
plus from  the  payments  by  this  class  towards  the'support 
of  the  most  necessitous.  The  asylum  is  now  a  large  and 
flourishing  establishment,  having  seventy-nine  male,  and 
sixty««ight  female  patients;  and  in  respect  of  these,  the 
trustees  receive  yearly  payments  varying  from  10Q/«  to 
20/.,  or  weekly  payments  varying  from  three  guineas  to 
6s.  Of  these  patients,  sixty-two  pay  only  6s.  per  weeb 
Nearly  the  whole  of  these  last  are  parish  paupers. 

Belonging  to  the  institution  is  a  fund  founded  in 
1789  by  the  executor  of  Mr.  T.  LupUm^  and  thence 
called  *^  LuptorCs  Fund,"  subject  to  the  sole  conirol 
and  disposition  of  the  Archbishop  of  York  for ,  the 
time  being.  This  fund,  which  has  been  considerably^ 
augmented  by  subsequent  donations,  now  con.sisits  of 
12,180/.  stock  in  the  S  per  cent  consolidated  ban)canT 
nuities,  and  the  dividends  thereof  are  directed  by  the 
founder  to  be  exclusively  appropriated  to  the. main- 
tenance of  lunatic  parish  paupers  and  other  indig^ 
lunatics  within  the  (^ity,  county  of  the  city^  and  jcqui)1$: 
pf  York.  Three  hundred  pounds  per  annum  ar^  djr/^t^ 
by  the  archbishop  to  be  paid  out  of  this  fund  J(9vtM 
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as^um,  the  remainder  being  ^till  suflered  to  accamilkte       18S£'. 
at  interest  ^    >      , 

The  KtM6 

From  1825  to  16S0  inclusive,  the  donations  amounted       againa 
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only  to  249/.  The  balance  in  the  hands  of  the  trustees  iints  of^ 
in  1825  was  15792,,  and  in  1830  it  had  increased  to  i^uc 
liBT^L  The  ihatitution  had  also  made  purchases  and 
erected  buildings  out  of  the  monies  accumulated  in  their 
hands  during  this  period,  to  the  amount  of  1000/.;  so 
that  the  accumulation  during  the  five  years  was  about 
2000/. 

All  benefactors  to  this  institution  of  20/.  or  upwards  at 
one  time,  as  well  as  certaia  public  functionaries  for  the 
time  bting,  are  governors,  who  exercise  the  edtire  con- 
trol over  the  asylum  and  its  funds.  A  committee  of 
governors  is  appbinted  every  quarter  at  a  general 
meeting,  and  to  them  is  delegated  the  power  of  auditing 
the  accounts,  contracting  with  tradesmen  foe  provisions, 
hiring  and  discharging  servants,  determining  what  sums 
are  to  be  paid  by  patients  and  what  persons  are  to  be 
Admitted,  discharging  patients,  and  otherwise  giving 
such  orders  and  directions  as.  they  think  requisite. 

The  paid  ofiicers  of  the  institution  receive  salaries 
amounting  altogether  to  986/.  a  year.  The  apothecary 
resides  in  the  asylum,  and  has  two  furnished  rooms 
appropriated  to  his  own  separate  use,  in  addition  to  his 
salary,  which  would  be  greater  without  the  occupation 
of  these  rooms.  The  house  servant  and  matron  like- 
wise live  in  the  house,  but  havciuo  exclusive  apartments 
except  bed-rooms.  The  various  attendants  and  domestic 
servants,  and  the  lunatics,  are  the  only  other  inmates  of 
the  house.  The  last  conveyance  from  the  old  to  new 
trustees  bears  date  in  1808,  and  by  it  the  legal  estate  iii 
the  asylum,  and  the  grounds  belonging  to  it,  are  vested 

P  p  2  in 
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IBSi*  in  them  ^<  apoh  trust  for  .the  said  ehwkitble  iiutittUipii^^ 
or  to  be  from  ttme  to  time -subserviel^t  and'sutyectto, 
such  intents  and  p«ii*poses  relative  to  the  same  wUck, 
shall  be  ordered  by  the  subscribecs^  or  the  majoF  pan. 


Th«>Xi«tfT 


TMUbt  of  ihemr,  at  some  general  meelaog.'^  Of  thjs  seven, 
new  trustees  two  'only  now  suryive,  and  they  are  also^ 
governors*  The  sunriving  trustees  do  not  derive  any 
personal  benefit  from  the  institution.  The  aaylum  is 
situate  in  the  respondent  parish^  and  several  persons  in 
consequence  of  being  employed  about  it  have. gained 
dettiements  In^  and  become  chargeable  to^  the  said  parish* 
The  rate  was  in  these  terms  :>^* 

^  100/^  The  trustees  of  the  Lunatic  Asylumi  8/«.  Ifiiw?. 
The  trustees  appealed  on  two  grounds;  first}  thajb  L^ 
asylum  was  not  rateable  by  law ;  and,  secondly*  that  f( 
it  were  rateable^  the  trustees  were  not  persMs  liiMe  ^ 
06  assesseo* 
The  case  was  argued  on  a  former  diqr  in  tbia  term  bgi 

CressweU  in  support  of  the  order  of  sessions^  .  Aji^t^ 
the  first  point,  the  general  rule  isy.  that  a  buiUJiqg 
erected  and  used  for  charitable  purposes  ia  net  rateaW^ 
if  no  profit  whatever  be  derived  from  it  by  a^y  jpefn^qfk 
Now  here,  although 'the  governors  exercise  a  contJ^ 
over  the  funds,  neither  they  nor  the  trustees  derive  ^9^ 
benefit  from  then.  There  are  no  persons,  dpen^iyi^ 
who  receive  a  profit  from  the  use  of  the  biiildii^  a^^ 
eons^ently  it  is  not  rateable.  But*  seeondl^^.;tfaei# 
trustees  ave  not  perscms  liable  to  be  rated,  nqm^^  jff 
them  deriving  any  profit  from  the  instiltitiwi  #¥1^8 
a  poor  rate  is  a  iox  on  the  person  in  respec^  of  pro- 
perty^  not 'On  the  property  ksel^  there  qap  be  no 
rate  unless  some  pera^ons  be  liable  to  be  Med,  Bex 
.  V.  7»c 
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v.- 7%^  StOien  I}dml'SMi»  NitvigAtim  {a\  Bex  r.  8cul^       18S9;t 
t^flss(b%  lie»>r.'IJosrp6bl'{^)j  and  /?«p  v.  IVustees  cfilw  J^    ;^. 

JRw^  fVe&oer  'ifa^gatkm^^d).     In  Ji<^.  v.  Woodward  {^)  ^g;f^^ 
H  quahers'   meeting-boase  was  solefy  appropriated  to 
diarteUe  and  religious  purposes,  the  basemeot^atory 
being  divided  into  a  number   of  small   tdoibs,    obq 
eccopied  by  a  door-keeper,  mth  a  small  salary^  -p^aUe 
dut  of  the  quakers'  donations;   the  remainder  by  fu 
number  of  their  poor,  who  were  likewise  maintained 
4ut  of  the  same  iund ;   the  meetii^bouse,  or  upper 
pavt,   being  also  appropriated  solely  to  rdigious  and 
charitable  purposes;  and  it  was  heki  that  neither  tbt 
titistees  nor  any  other  person  were  rateable,  for  there 
Ws  no  occupier,  nor  any  profit  made  of  the  premises. 
Ite^v*  Agor{g)  will  be  relied  upon  by  the  other  side; 
bttt  there  tiie  trustees  of  the  meeting-house  were  the 
original  proprietors  of  the  land  on  which  it  was  erected ; 
tf^%  produced  a  profit,  which  they  disposed  of  as  they 
pleased.     In  Rex  v.  5/.  Bartholomew's  the  Less  {h)  the 
^ternors  of  Si.  Barthciomeufs  Hospital  were  held  not 
liy  be  rateable  occupiers;   and  in  Rex  ▼•  St.  Luk/s 
:2i^|^«/{y)'it  was  held  that  the  five  lessees  being  mere 
ift>\fh>iniit  trustees,  conld  not  be  esteemed  occupiers,  or 
y^atdi'iis'  such.    Here  the  trustees  have  no  personal 
l^efit  ftom  the  funds,  and  no  control  over  them.    It 
'fe  tttie  riiat  money  is  received  firom  some  of  the  persons 
kl&eif  into  the  asylum,  but  tlie  irusteea  do  not  receive  ik' 
f ^  application  is  directed  by  the  govemot^  and  aub- 
^licribiM;  and  it  is,  and  must  be^  wboUy  appUed  inl^r* 
"'A^Mnoe  of  the  Gbaril»bie  objects  of  the  inatilnUiin. 

''*'**     '     (aj  4  r.  7?.  7S0.  (b)\fiEast,4o.     '      •    *  ':    '' 

(A)  4  Butt.  24S5.  (0  ^  Burr.  1055. 

^^    '  P  p  S  Coltman 
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1852;  CaiUman  and  Alexander  contrSt.     The  cases  cited  are 

-^  ^  distinguishable  from  the  present.     In  Rex  v.  St.  LaJte^s 

<V"««^        Hospital  (a),  the  trustees  had  no  beneficial  occupation 
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•nuof       whatever.     In  Rex  v. Salter's  Load  Sluke(b)j  the  com- 

St.  GiLW,  .    .  .       , 

YoKK.  missioners  of  the  navigation  were  direoted  by  statute  to 
apply  the  whple  of  the  tolls  to  public  purposes,  and  to* 
DO  other.  3o^  in  Rex  v.  Liverpool  (c),  the  act  of  par- 
liament required  that  the  sums  levied  by  rate  should  be 
applied,  after  paying  off  the  debt  incurred  in  making 
the  dpck,  to  keeping  it  in  repair,  and  to  no  other  use 
or  purpose  whatsoever.  So,  in  Rex  v.  The  Trustees  ^ 
the  River  Weaver  {d)t'ihe  act  of  parliament  confined  the 
application  Qf  the  tolls  'to  public  purposes.  In  Rex  v. 
TVoodvi^rd {e)y  the  meetingrhouse  was  solely  appro^ 
priated  to  religious  and  charitabb  uses,  and  ho  profit 
whatever  was  made  of  it  by:  the  trustees.  So  in  Rex  ▼. 
Waldo {g)f  nq  profit  iwa:s  made  of  the  building;  but 
here  it  is  manifest  that  a  considerable  profit  has  been 
derived  fropi  the  occupation  of  the  property.  In  five 
'  years,  an  accumulation  of  2000/.  has  taken  place  after 
paying  all  current  expenses.  Whether  that  sum  be 
necessary  ^r  not  for  carrying  on  the  institution  does  not 
appear.  At*  all  events,  it  is  a  present  profit  It  is  no 
answer  to.  say  that  the  occupiers  ar^  bound  to  apply 
this  sum  to  the  purposes  of  the  institution.  They  have 
not  done  so  in  the  first  instance,  but  have  suffered  the 
money  to  accumulate,  and  laid  it  out  in  land.  While 
it  is  so  dealt  with,  there  is,  for  the  time  at  least,  a 
a  beneficial  occupation.     And  if  so,  the  trustees  must  be 

the  persons  to  be  rated,  for  the  legal  estate  is  in  them ; 

(o)  8  Burr.  1053.         ,  (6)  4  7.  J2.  730. 

{c)lB.i  C.  61.  (d)  7B.ia  70.  note  (c). 

(r)  5  T.  R.  7d.  ig)  CaU.  358. 

and 
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and  the  occupation  by  the  servants  apd  lunatics,  with        l€32f 
their  permission,  must  be  their  occupation.     In  TLex  v.        "    ~" 
AgaT{(i^^  the  trustees  of  a  methodist  chapel  receiving        agnm»i 
money  annually  for  the  rents  of  the  pews,  were  held  rate*        ants  of  ' 
able  for  the  profits  made  of  the  building,  though,  in  fact,         Toa^V^ 
they  expended  the  whole  of  what  they  received  in  making 
disbursements  for  repairs,  &c.,  and  to  attendants  in  the 
chapel,  and  in  paying  the  salaries  of  the  preachers,  and 
were  not  authorized,  more  than   the  trustees  of  this 
asylum,  to  put  the  money  in  their  own  pockets.  ^That 
x»se  is  precisely  in  point. 

Cur*  adv,  vtdt. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  stating  the  facts  of  the  case,  his 
Lordship  proceeded  as  follows :  — 

Upon  these  facts,  it  seems  to  us  impossible  to  say, 
that  this  building  does  not  produce  a  profit  by  means  of 
the  entertainment  of  those  persons  who  are  able  to  pay 
for  their  reception ;  and  if  any  profit  be  made,  the  ap-  . 
plication  of  it,  when  made,  is  immaterial  as  to  the 
question  of  rateability.  Then,  supposing  the  'building 
to  be  rateable,  the  next  question  is,  who  are  the  oc- 
cupiers to  be  rated  ?  Not  the  servants,  for  they  cannot 
be  considered  as  occupiers,  and  certainly  not  the  un- 
happy lunatics  received  into  the  building.  Then  the 
property  being  subject  to  rate,  the  trustees,  who  are  in 
in  the  actual  receipt  of  the  profits,  must  be  the  persons 
rateable.  There  are  no  persons  who  can  be  rateable 
but  the  owners,  and  these  are  the  owners.  The  case  is 
not  distinguishable  from  Rex  v.  Agar  (a).  The  order  of 
sessions  must  be  cpiasfaed. 

Order  of  sessions  quashed* 

Pp   4 
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jjw^^  Edward  Thorpe  against  Wihl^^ am  Thorpk*  . 

ji.  remitted  •      A  SSUMPSIT  for  monev  had  and  received.      The 

bill  of  exchange   -*-*>  .  •        •  » 

to  ^.,  to  be  cause  was  referred  to  a  barrister,  who  in  his  awara 

penon  on  ^.'s  Stated,  that  before  the  commenceraent  of  this  actioD,  a 
discounted  the  .^Mm  of  448/.  W2|s  and  Still  is  due  from  the  plaintiff  to 
notmoyter  ^^  defendant;  that  before  the  commeiicement  of  the 
u"  v^^^^'a  ^*^  actiop,  the  defendant  received  from  the  plaintiff  it 
sued  him  in       sq^^  ^f  23/   ^^j  ||]^o  a  bill  of  exchange  for  84/.  indorsed 

Assumpsit  for  " 

money  had  and  imd  payable  to  the  plaintiff,  which  sum  of  money  and 

received: 

Held,  that     bill  of  exchange  were  so  received  by  the  defendant  iqr 
aeuoffwas         the  purpose  of  being  paid  to  one  J.  Wigjidl  on  account 
^        of  a  debt  due  to  the  said  J.  W,  from  the  plaintiff;  that 
the  defendant  received  the  amount  of  the  said  bill  befcH^ 
the  commencement  of  this  action,  and  that  the  -said 
several  sums  of  13/«  and  84*/.  have  not  been  paid  to  the 
said  Ji  JV.  according  to  the  purpose  for  which  the  same 
were  so  received  by  the  de(endant|  but  are  stiU  in  his 
hands;  whereupon  if  the  Court  should  be  of  opinion, 
tbnt  the  sum  due  from  the  plaintiff  to  the  defendant 
might  be  set  off  in  this  aaion  against  tlie  said  sums  of 
13L  and  84/.  received  by  the  defendant,  then  the  arbi- 
trator ordered  a  verdict  to  be  entered  for  the  defend^; 
otherwise  a  yerdict  for  the  plainti£^  with  damages  lo  tiie 
amount  of  either  or  both  of  the  said  sums,  accordi^^.fio 
the  decision  of  the  Court  upon  the  question  of  .selHQd|l 
.  ^  rule  Jhavipg  been  obtained  calling  on  the  plaintiff  to 
,^e7..^^;ie  why,  upon  this  award,  a.  verdict  3ho4ii(l4  n^t 
be  entered  for  the  defendant,  the  Court  ordered  the  case 
Jl^o  be  set  down  in  the  special  paper,  and  it  was  now 

Kelly 
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KeBy  for  the  plaintiff.    The  bill  ia  this  case  was  de-       IKSfi. 
Kvered  by  the  plaintiff  to  the  defendant  for  a  specific       .^ 
purpose,  namely,  the  payment  of  a  debt  due  from  the        againu 
ptamtiff  to  a  third'  party.     The  defendant  retained  the 
proceeds  in  breach  of  trust.    Trover  would  have  lain, 
tod  th^re  no  cross  demand  could  hate  been  allegjbd; 
and  the  bill  was  not  given  under  circumstances  upon 
wiiich  a  lien  could  arise.    It  makes  no  diflerence  in 
'  principle  that  the  action  is  for  money  had  and  received. 
In  Buchanan  and  Otker^y  assignees  of  Dffff'  and  BroWn^ 
against  Findlay  and  Others  (a),  which  was  an  action  in 
this  form,  Diff  and  Brtmn  had  remitted  bills  to  the  de- 
fendants to  be  discounted,  and  the  proceeds  applied  in ' 
ft  particular  way;  the  defendants  neither  discounted  the 
'bills,  nor  would  return  them  to  Duff^ and  Brcnm  on  re- 
quest made,  but  received  Che  proceeds  when  due,  and 
on  being  sued  by  the  assignees  of  Duff*  and  Brown  (who 
bad  become  bankrupt  before  the  bills  were  due,)  in- 
sisted on  a  set-off.     All  the  cases  bearing  on  the  subject 
'  were  there  cited,  and  the  Court,  on  deliberation,  held, 
that  the  assignees  were  entitled  to  recover  the  amount 
'df  the  bills  as  money  had  and  received,  and  that  the  de- 
^fendants  could  not  set  off.    Lord  Tenterden  C.  J.  in  de- 
^veimg  judgment  there,  says,  ^  If  the  bankrupts  could 
'have  maintained  trover  for  these  bills,  or  if  the  plaintiffs 
« could'  have  maintained  an  actibri  fn  that  form,  they  may 
waive  tbe  wrong,  and  matntatn  the  action'  in  its  present 
« folWK  *  A  lien  before  payment,  and  a  set-off  after  pay- 
ment of  the  bills,  are  to  be  governed  by  the  same  rules.*' 
'  The  only  dtsdnction  between  that  case  and  the  present 

jg,  itbat  tbe  a^^n  there  was  brought  by  assignees  of 

,  .    ■  ■.,■,-...»♦ 
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ISSSk  hahkryupt^:.  but  th^t  m^k^^  nO  4i&);eQCe  u  M  the 
gnoiiod  of'tke  jitflgixiceto  -The  lusUon  th^e  wns  pot 
brought  to  disafliria.  wy  «iiQt  of  the  biokr^ptB,  but  only 
to  repQi^er  flo«ied»Og  due  to  tbfm :  the  esa^nees  stood 
in  precieely.  the  sa»e  sitoalion  as  tb^  bankrupts  wpuld 
hi^ve  done  if  solvent.  If  it  ia  ooatended  here  that  the 
plaintiff  ought  to  hav^e  brought  trover,  it  might  also 
have  been  3aid  in  Buchanan  v.  Findlay  {a\  that  the. 
remedy  for  the  bankrupts,  if  they  had  continued  solvent, 
was  trover.  [^ParkeJ,  The  assignees  there  might  have 
brought  tvover,  but  they  chose  to  sue  as  for  mdnay  had 
and  received,  and  it  was  held  that  the  action  lay,  and 
the  defendants  coujid  not  set  otH  But  such  an  action 
brought  by  the  assignees  was  not  the  same  as  if  the 
twikrupta  had  remained  solvent,  and  had  sued  Ibe  de- 
fipudaota  for  money  had  and  received  after  the  biUa. 
becalne  due.]  The  plaintiff  here,  as  in  that  case,  might 
have  .brought  trover,  or  might  (as  he  has  done)  waive 
the  tort  and  sue  in  assumpsit*  [Lord  Teuterden  C.  J« 
In  Buchanan  r.  Findlay^  there  was  a  demand  and  re- 
fusal of  the  bills  before  they  were  turned  into  money. 
The  defendants  there  had  no  right  to  disoount  the  bills  j 
here  the  defendant  was  authorised  to  discounti  and  was 
guilty  of  no  conversion  in  dpmg  so.]  The  [Hinciple  of 
that  case  equally  af^ies,  whether  4he  defendant  received 
the  bill  to  discount,  and  would  not  return  it  on  deu»ad^ 
IMT  received  the  money  upon  the  bill  aud  did  not  pay  it 
oyev  as  directed..  The  bankruptcy-is  the  only. circuoif* 
ftance  tbatdia&iguishes  the  two  cases,  and  that  makes 
no  easeiHMil  di&rence.  The  question  is,  whether  the 
defeadapi. here  had  any  lien  upon  the  biU  which  would 

(a)  9  Bn  4-  C  7S8« 

^ . .  have 
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have  emitted  him  to  refuse  ddiveriiyg  it  up  if  required  2       lBS/2* 
If  he  had  not.  then  as  lien  and  set-o£P  (accordinir  to        """      " 
Buchanan  v.  Findlai/(a))  are  geivemed   by  the  same       «s«riiii« 
rules,  be  cannot  set  off  his  present  demand  against  the 
fdatntiff's  claim  upon  the  bill.    It  was  not  competent 
to  him,  in  either  way,  to  make  the  bill  availaUe  to  hia 
own  debt.    The  Court  will  look  at  the  substance  of  the 
transaction,  and  not  to  what  may  be  alleged  as  the  re* 
suit  of  suing  in  one  form  or  another. 

B.  .Andrews  contra  was  stopped  by  the  Conrt. 

Lord  Temterden  C.  J.  The  language  used  in  de- 
livering a  judgment  must,  like  the  words  of  any  other 
speech  or  written  instrument,  be  taken  with  refereneA 
to  the  facts  upon  which  it  turns ;  it  may  otherwise  be 
applied  to  purposes  quite  different  from  those  for  which 
it  was  intended.  No  two  cases  can  well  be  more  di& 
ierent  than  the  present  is  from  Biu:kanan  v.  Findhy  (a)« 
There  the  bills  were  remitted  to  the  defendants  with 
directions  to  get  them  discounted,  pay  in  9001.  of  the 
proceeds  at  a  banker's  on  account  of  the  remitters,  and 
place  the  balance  to  the  credit  of  Di^t  JFindiayj  and  Co. 
with  the  defendants.  Before  the  bills  arrived,  the  de» 
fendants  stopped  payment ;  but  they  received  and  kept 
the  bills.  The  i^mittii^'  parties,  when  they  heaid  of 
the  suspension  of  payment,  desired  that  the  bills  might 
be  returned,  but  this  was  not  done.  These  bills,  theuy 
having  been  sent  to  the  defendants  for  a  specific  purpose^ 
which  was  not  fulfilled,  nor  the  bills  returned*  on  d^ 
mand,  an  action  of  trover  would  have  \Aa  at  the  siritof 

(tf)  9;9. 4C7sai 

the 


Tuomn. 


fl^.  ^e  liaiikruprt^  if  "ihey  litiA  ^eod)»aM  >4b\4xit;  or  oF  ^ 
iisslgflete.  Beftire  tifiy  a(Kibh'iii^^Im)ugHt*4^^  defend^* 
acts  received  the  ftitidont  of  the  MUr,  and  the  &ssignee!( 
tbeti  proceeded*  agaiii^  tKem  -lor 'ntotiey  fiad  and  re^ 
eeived.  TheCbort, 'Id  hs^  judgmiB&t,  observes,  apoii 
ibese  (acts :  (His  Lofdsilfp  th^  read  the  bbsenratn>iis 
bt  the  Court,  in  p.  749,  of  the  report  of  Buc/utnan  r. 
5Rti^£Eciy(a)').  The  judgment,  given  upon  these  gronnds, 
iti  )no  authority  for  the  defendant  in  the  present  case, 
arid  I  am  therefore  of  opinion,  that  the  plaintiff  is 
entitled  to  recover. 

' '  LiTTtED  ALE  J.  If  the  defendant,  being  desired  to  pay 
6vef  the  bill,  refused  to  do  so,  an  action  of  trover  wottlfl 
fcavd  lain  for  the  bill.  Here,  it  appears  that  he  has 
tKscounted  the  bill  and  received  the  proceeds,  but  hai 
*  Tailed  to  do  that  which  was  his  duty  under  the  circntn- 
iftances,  namely,  to  apply  the  amount  as  directed,  and 
^ere  remains  a  sura  of  money  in  his  hands'  nmlppro^ 
^riated  to  the  plaintiff*^  use.  For  that  the  plaintiJt 
Was,  no  doubt,  entitled  to  sue ;  but  the  fonfi  of  adioa 
which  he  has  chosen  is  money  had  and  received.  Tfte 
defendant  then  proves  a  set-off;  and  it  is  no  answer  to 
such  a  defence,  to  shew  the  circumstances  under  which 
the  plaintiff's  money  came  into  his  hands.  If  the  plain* 
tiff  had  wished  to  exclude  the  set-o£^  he  might  ha?e 
brought  a  special  action  for  the  breach  of  duty .  Buchanan 
V.  Findlay  (a)  is  clearly  distinguishable  from  this  case. 

Parke  J.    This  is  a  very  plain  case.    If  the  plaintiff 
liad  chosen,  instead  of  assumpsit  for  money  had  and 

(«)  9B.ia  7S8. 
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I,  to  bring. a  specisd  -^qliqa  {or  the  breach  ,c;^ 
^qtyn  there  could  baTc  beea  do  fiet-off^  |>ec9U8e  it  would 
bave  been  an  fiction  for  unli^idfited  damages.  BMt  bj 
bringiog  assumpsit,  fo^  «i9n^y  bad  and  received^  be  lelt^ 
in  tbe  consequences  of  tbat  form  of  actioa,  one  of  whic);i^ 
iH  tbe  right  of  set-off, .  Tbe  expressi<rns  of  tbe  Court  iq 
Buchanan  t.  Findhy  must  be  talcen  with  refei^ce  l(^ 
tbe  subject-matter.  In  that  case  tbe  biUs  remaiqed.  ij|( 
the  bands  of  tbe  defendants  unapplied  ^o  tbe  j^uqppsi^ 
for  which  they  had  been  sent,  when  the  parties  (ZTt^i^pd 
Bragm)  who  had  sent  them,  countermanded,. the.  Q;ir4f^ 
for  their  being  discounted,  and  desired  to  have  them 
returned,  which  was  not  done.  At  the  time  vdkm^l^tff 
find Brofjam  became  bankrupt  no  set'K)ff  could  exi^ttlc)^ 
$be  iponey  bad  not  then  come  to  the  defe^dant^'  ban<Js^ 
(be  biUs  not  bemg  due.  It  was  not  a  case  of  n]^utiMl 
cr^tf  because  the  transaction  on  the  part  of  the  de^ 
pendants  waa  against  good  faith.  The  assignees  in  that 
case  did  not  affirm  any  contract  by  bringing  an  actioif 
lor  money  had  and  received,  which  merely  stood  in  tb^ 
l^ace  of  aa  action  of  trover.  The  judgment  nuist  be  for 
ibe  defendant. 


ThoiS 


Patt£Son  J«  concurred. 


Judgment  for  tbe  defendant* 
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liflTsA^  Thorn,  surviving  Executor  of  Peter  Paige, 

against  Woollcombe. 


Jl/oy  Stfa. 


AleMwst  r^OVENANT*  The  declaration  stated  that  by  in- 
1759  for  dentttfe  made  between  Peter  Paige^  the  testator^  of 

yetfs,irccrUHn  one  part,,  tad  the  defendant  of  another,  it  was  agreed 
■oioDg liv^  that  the  defendant  should  retain  in  bis  hands  a  certain 
Jti^Jl  attmoT  300/.  in  the  indenture  mentioned  during  a  ceitain 
%^.U^u^y  term  created  by  lease  of  the  16th  of  My  1818:  and 
two  3Fein,  from  ^qi  if  p,  p,  should  durinff  that  term  pay  the  rent  re- 

the  25th  of  &  f  J  ^ 

March  1 881,  if  served  by  the  lease,  and  fulfil  the  covenants  therein,  the 

their  intemt 

thould  to  loDg  defendant  would  pay  interest  on  the  800/.  to  P.  P.;  and 
subject  to  a  alter  the  expiration  of  the  said  term.  Or  the  extingaish* 
and  various  vkcnt  of  a  Certain  indenture  of  lease  of  the  1st  of  De* 
TpmU^i^^^  cwaAw  1759  by  surrender  or  otherwise^  and  the  payment 
Sfwit?  ^.  °'  ^^  ^*  ^'^  ^^^  executors,  &c^  of  the  before-mentioned 
had  already  Uie  yent^  down  to  the  time  of  such  extinguishment,  he^  the 

Tarsmon  in  fco^ 

aubject  to  a       defendant,  would  pay  over  to  P.  P.,  his  executors,  &&, 

mortgage 

granted  by  him   the  said  sum  of  SOO/.     Averment,  that  before  any  of  the 

before  the  la^U  %  , 

menibned  f^ut  became  due,  to  wit,  on,  &c.  all  the  r^idue  of  the 

kase'uid rJ  ^^^  granted  by  the  lease  of  1 759  legally  came  to  the 

Irisvorto^  defendant,  who  was  then  seised  in  fee  of  and  in  the 

which  the  reversion  of  the  premises  demised  by  that  lease  ex- 

mortgagee  was  ^  ^ 

a  party,  P,  in 

conuderation  of  a  sum  of  money  (part  df  which  went  to  discharge  the  mortngc,)  coQ« 
▼eyed  the  premises  in  fee  to  a  purcbasiery  to  whom  the  mortgagee  aho  assigBea  bis  fcrm  $ 
and  it  was  stipulated  that  the  purchaser  should  retain  300/.  of  the  purchase-money,  upon 
trust,  that,  if  P.  should  pay  the  4^^  rent,  and  peiform  the  covenants  contained  in  the  lease 
of  1818,  the  purchaser  should  pay  orer  to  him  the  300/.  at  the  eipiratioi^  of  the  term 
or  extinguishment  of  the  lca>e  of  1759,  and  interest  in  the  meantime: 

Held,  that  the  deed  of  1818  was  an  asiignmentof  all  the  interest  of  the  then  leswes  to  P,« 
and  that  by  the  conveyance  of  1K20,  that  interest,  as  well  as  the  reversion  in  fee.  pasted 
to  the  purcliaser,  and  (the  mortgage  being  at  the  same  time  put  an  end  to)  the  term  becaoio 
merged  in  the  inheritance ;  and  conwqucntly,  that  as  soon  as  the  term  became  vest«ed  in 
the  purchasafi  P,  w«b  discharged  ftom  the  nat  and  covcnantiy  and  aatitled  to  the  3001. 

pectaol 
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pectant    on    the  determination   of    the  term  thereby 
granted,  whereupon   and  whereby  the  residue  of  the       "Z,     ^ 
said  term  became  merged  in  the  said  inheritance  of  the       ngnmu 

WOOLLGOMB» 

defendant,  and  utterly  extinguished;  and  that  until  that 
time  P.  P.  kept  all  the  covenants  in  the  indenture  of 
1818  on  his  part  to  be  performed.  Breaches,  that  the 
defendant  did  not  pay  the  interest,  and  that  although  ' 

the  residue  of  the  term  granted  by  the  lease  of  1759 
became  merged  and  extinguished  as  aforesaid,  the  de*  ' 
fendant  did  not  pay  the  5002.  There  waa  another  count 
ataUng  particularly  the  manner  in  which,  as  it  w«a 
alleged,  the  residue  of  the  term  became  meiged  in  the 
defendant's  estate  in  fee.  Pleas,  non  est  factum,  and  a  ' 
special  plea,  among  others,  denying  that  the  residue  of  ^ 
the  term  in  the  lease  of  1759  became  merged  or  exttii-* 
gjuished  as  stated  in  the  declaration.  There  wasf  also  a 
plea  of  set-oiF  for  monies  paid,  &c.  At  the  trial  before 
Park  J.,  at  the  ExHer  Spring  assizes  ]  8S 1,  a  v^rdiet 
tvas  found  for  the  plaintiff,  subject  to  the  opinion  of 
this  Court  on  the  foUowii^  case :  — 

By  indenture  dated  1st  of  December  1759,  certain 
premises  were  demised  to  three  parties  therein  named 
bt  mnety-nine  yeors,  if  WiUiam  Hieis^  PkUip  Hidtij  and 
M^ry  Hiebi  should  so  long  Uves  snfaj^t  to  etrtaia  rents, 
^c.  .The  term  so  created  passed  by  an  indentut^  sub^ 
sequently  made,  to  fVilUam  Hais^  PhHip  HiekSj  and 
John  Hicks.  By  indenture  bearing  date  1 6th  of  Jtdy 
1818,  between  these  three  lastnnentioned  persons  of 
the  one  part,  and  Peier  Paige^  the  testator^  of  tho  other, 
it  was  witnessed  that,  for  the  considerations  therein  men"* 
^ton^d,  the  three  Hick^s  did  demise,  lease,,  4^ t. and  to 
ftfrm  let  unto  Paige  the  said  premises  (thert  Tn'lhe  pos- 
session, of  fK  and  J.  Hides  and  of  tbis^sa^d^Ai^^A 
tepting  as  in  the  original  lease  was  excepted,  to  hold 

from 
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1832.        from  the  25th  of  March  1821  for  sixtjr-two  jmn 
"Z  next  ensuing  if  the  right  and  interest  of  the  ISeUn 

agavut  should  SO  lon&:  continue,  at  the  yearly  rent  of  69L  as 
therein  mentioned.  The  indenture  (which,  as  well  as 
the  deeds  after-mentioned,  was  to  be  taicen  as  part  of 
the  case,)  contained  covenants  for  payment  of  rent  td  die 
Hicksfs^  and  of  heriots,  for  repairing,  for  keeping  all 
the  covenants  in  the  original  lease,  so  that  the  same 
might  not  be  forfeited,  for  payment  of  taxes,  &c«  then 
payable  or  thereafter  to  be  imposed,  and  for  re<«ntry  by 
W^  P.,  and  c/.  Hicks,  in  case  the  rent  shoiitd  be  unpaid, 
or  the  covenants  in  that  and  in  the  original  lease  not 
performed. 

By  indentures  of  lease  and  release  bearing  date  the 
3d  and  4th  of  May  1810,  James  Barty^  in  whom  the 
fee  in  the  premises  then  was,  conveyed  the  said  fee  to 
Paige  to  the  uses,  and  upon  the  trusts^  and  in  the 
manner  therein  mentioned;  and  in  1817  Paige  demiaed 
the  premises  to  one  Chapman  for  1000  years  from  the 
day  preceding  the  demise,  as  security  for  lOOOA       « 

By  lease  and  release,  bearing  date  the  24th  and  26tb 
of  August  1820,  between  Peter  Paige  of  the  one  pact. 
Chapman  of  another  part,  and  the  defendant  of  an- 
other part,  reciting  thev  indentures  above  mentioned, 
and  that  JV.,  P.,  and  J.  Hicks  had  become  entitled 
to  the  premises  for  the  remainder  of  the  said  teras 
of  ninety-nine  years,  determinable  on  the  deaths  ef 
William  and  Philip  Hicks  i  reciting,  also,  an  assigniBMt 
by  Philip  (executed  just  before  the  present  lease  and 
release)  of  his  share  in  the  premises  during  the  re- 
mainder of  the  term  to  Paige,  so  that  (as  was  ali^dl) ' 
Paige  then  bad  the  fee-simple  and  inheritance  of  the 
premises,  subject  to  the  payment  of  42/.  per  anmuD  tm ' 
WiUiam  Hides  and  John  Hicks  during  the  said  teitt : 

reciting, 
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abo,  that  the  defendant  had  agreed  for  the       189^; 
purchase  of  the  ftdHnniple  and  inheritaace  in  possession      -^— - 
€f  die  said  hereditomenU  a^d  premises  for  2245/.»  and  _  agmmt 
that  Chapautn  had  been  applied  to,  and  had  agreed,  to 
join  in  the  coafeyaoce  on  being  paid  his  lOQO/.,  and  to 
surrender  his  term  of  1000  years  to  the  intent  after 
mentioned:  and  fiirther  reciting  that  it  had  been  agreed 
between  the  said  Peter  Paige  and  the  defendant,  that 
^00^.9  part  of  the  said  sum  of  224f5l^  should  be  retained 
by  the  defendant  as  after  mentioned :  It  was  witnessed, 
tbat  in  consideration  of  1000/*  then  paid  by  the  de- 
fendant to  Chapmofh  and  9^5L  to  Paige^  and  of  the  300/* 
so  to  be  retained,  Paige  conveyed  tlie  .premises  to  the 
dafiendant  in  fee,  and  Chapman  assigned  to  the  defendant 
ibe  said  term  of  1000  years  and  the  interest  created  by 
the  said  indenture  of  mortgage,  in  order  that  such  term 
and  interest  might  absolutely  vest  in  the  defendant,  and 
meif^e  in  the  inheritance  conveyed  to  him  by  Paige. 
It  was  further  declared  and  agreed  that  the  defendant 
shotdd  retain  the  800/.,  upon  trust,  that  if  Paige^  his 
beira»  executors,  &c.  should  pay  the  rent  and  perform  the 
covenants  mentioned  in  the  lease  of  1 8 1 8,  and  save  the  de* 
ftndant  harmless  tlierefrom,  then  the  defendant  should 
pay  5  per  cent,  per  annum  interest  thereupon,  and  after 
tke  expiration  of  the  said  term,  or  extinguishment  of  the 
said  lease  of  175d  by  surrender  or  otherwise,  pay  over 
tbe  add  SOOf.  to  Paige,  his  executors,  &c     Evidence 
warn  given  on  behalf  of  the  defendant,  to  shew  that  he  * 
had  paid  the  42/.  a  year  to  the  Hicks'a  during  the  life  of 
Pmg^9  vith  his  consent,  and,  after  his  death,  (which 
faaiqiened  in  1626),  with  the  consent  of  the  plaintiff* 

•  Up»n  these  facts,  if  the  Court  should  be  of  opinion 
thatf  hy  the  operation  of  the  deeds  of  Jtdjf  16th  1818, 

Vcni.  Ul  Q  q  and 
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1882.  and  Aij^ust  24th  and  25th,  1820,  the  term  created  |by  the 
""^"^  deed  of  1759  became  extinguished  id  the  x;even»ioQ  id 
offOKA       fee,  and  the  entire  freehold  passed  from  Pa^^^.to  the 
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defendant,  and  that  the  defendant,  therefore,  was  boQod 
to  pay  the  800/.  to  Paige^  and  interest  upon  it  uolH 
payment,  the  verdict  was  to  stand  for  such  sum  .as*  the 
plainti£P  should  appear  entitled  to ;  if  not,  a  nonsoit  to 
be  entered.  This  case  was  argued  (a)  on  a  former  day 
of  the  term,  by 

FoUett  for  the  plaintiff.     The  term  created  in  1759 
merged  in  the  inheritance  when  the  fee-simple  was  cpi^ 
yeyed  to  the  defendant  in  1820.    The  lease  of  181S  was 
an  assignment  to  Paige  by  WUliam^  Philip^  and  Jcf^ 
Hicks  of  the  residue  of  their  term.    It  could  not  msaqf 
on  the  execution  of  that  lease,  because  of  the  laro^  ^f 
1000  years  which  Chapman  then  had;  but  it  did  joe^ 
when  that  interveniqg  term  was  put  an  end  to  by  the 
deed  of  1820.     The.  lease  executed  by  the  jBCcb'sio 
Paige  was  clearly  an  assignment;    for  where  a  part]^ 
though  professedly  making  an  underlease^  parts  w^tb  hi^ 
whole  term,  that  amounts  to  an  assignment,  which,i% 
in  point  of  law,  merely  the  transferring  and  settii^gor^r 
to  another  that  interest,  however  it  came,  which  the 
party  has,  Bac,  Abr.  Assignment.    It  may  be  eontfi^eji, 
the  word  *^  demise "  does  not  import  ap  asj^sigoapiqj^; 
but  it  is  of  general  application,  and  only  means  oopv^ 
ance.    Thus  it  is  said,  2//is^.48S,  that  'Memlse"  i$, ap- 
plied to  an  estate  either  in  fee-simple,  fee-tail,  or  for  life^ 
and  is  so  taken  in  many  writs.     In  Hicks  v.  Hcfuming  (fi) 
it  is  laid  down,  that  if  lessee  for  three  years  assigns  his 

(a)  Before  Lord  Tenterden  C.  J.>  ZMlUdalt,  Fvkt,  «iid  PatUtan  Ji. 
(()  1  JxL  JBflsym.  99.  .^ 

term 
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term  for  four  years,  cr  demises  the  house  Jbr  Jbur  yearSf        189i. 
it  is  an  assignmeut  of  his  interest:  and  it  appears  from       "Z 
JPalmer  ▼•  Edwards  (a),  that  wherever  the  whole  interest        against 
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18  conveyed  and  no  reversion  left,  that  is  an  assignment. 
That  case  also  explains  Poultney  v.  Holmes  (b),  and  shews 
that  a  reservation  of  the  rent  to  the  party  transferring 
bis  interest,  and  not  to  the  original  lessor,  makes  no 
difference.     In  Parmenter  v.    Webber  (c)  though  the 
terms  of  the  agreement  were  such  as  clearly  shewed  that 
an  underlease  was  contemplated,  yet  as  the  whole  interest 
was  transferred,  the  Court  of  Common  Pleas  held  that 
it  was  an  assignment.    The  same  principle  is  recognized 
in  Preece  v.  Corrie  {d).     Then  if  the  deed  of  1818  was 
an  assignment,  the  term  was  merged  in  the  fee-simple 
Iqr  the  conveyance  of  1820.    In  equity,  indeed,  a  merger 
may  be  permitted  to  take  effect  or  not,  according  to  the 
apparent  intention  of  parties,  and  the  interests  to  be 
affected:  this  is  laid  down  in  Donisthorpe  v.  Porter  {e) 
and  is  exemplified  there,  and  in  St.  Paid  v.  Lord  Dud-- 
iey  {g)  and  TTiomas  v.  Kemeys  (A).    But,  at  law,  the  views 
or  beneficial  interests  of  parties  will  not  control  the 
operation  of  a  deed  creating  a  merger,  Co.  UtU  54  5., 
V&en,  V.  Godfrey  (i),  Lmis  Bamleiz  case  {^\    Webb  v. 
Ibissett  (/)•  [Lord  Tenterden  C.  J,  That  decision  excited 
li  great  deal  of  feeling  at  Westminster.']    It  shews  that' 
tSie  rule  of  law  is  unbending.    Thre*r  v.  Barton  (m)  cited 
in  that  case,  is  a  strong  authority  on  the  same  point 
The  rule  is  also  recognized  in  the  late  case  of  Burton  v. 

(a)  1  Doug.  187.  note.  (6)  1  Stra.  405. 

(e)  8  TaunL  698.  (</)  S  Bmgh.  24. 

(e)  Amb.eO0.  (g)  15  res.  167. 

{k)  S  Vem.  348.  (ij  3  Dyer,  309  b.  n.  78.  ed.  1794. 

(*)  11  Rep.SSh.  (0  5  7.  R.  393. 


(m)  Mmir.  94. 


Q  q  2  Barclay. 
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:i8ft2.       Barday  (a).     Other  cases  are  referred  to,  and  the  doc- 
-  trine  on  this  subject  discussed,  in  S  Preston  on  Convey^ 

oeamtt  ancing^  c.  5*  p.  48.  3d  ed.  In  the  deed  of  1820,  now  in 
question,  it  was  not  the  intention  or  interest  of  the  par- 
ties (though  it  was  the  interest  of  the  HicJcs^s)  that  the 
term  should  not  merge.  But  at  all  events  it  did  so  in 
point  of  law,  and  the  defendant  had  no  longer  any  right 
to  retain  the  300/L 

R.  Bmfhf  contr&.  If  the  plaintiff  succeed  in  this  case 
it  is  clear  some  one  must  be  defrauded.  The  lease  of 
1818  was  not  an  absolute  demise,  but  only  carried  a 
contingent  interest,  to  have  effect  if  the  lessee  should 
perform  the  covenants  in  the  original  indenture :  if  they 
were  not  performed,  a  right  of  re-entry  was  to  accrue. 
Such  an  interest  would  not  merge  in  the  fee.  The  case 
does  not  state  an  entry  upon  the  premises  by  Paigff  or 
any  person  claiming  by  virtue  of  the  deed  of  1B18;  the 
defendant,  therefore,  could  have  only  an  interesse  ter- 
mini under  that  deed.  Miller  v.  Green  (b) ;  and  of  this 
there  could  be  no  merger.  \Pattes(m  J.  The  deed  statics 
Paige  to  be  in  possession.]  Several  ancient  cases  have 
been  cited  to  shew  that  a  merger  will  take  place,  though 
contrary  to  the  evident  intention  of  the  parties.  Bpt 
the  rule  in  later  times  has  been  to  give  greater  e£Ebct  to 
the  intention,  as  is  fully' laid  down  in  Boe  d.  Earl  Berke- 
ley V.  The  Archbishop  of  York  (c),  by  Lord  EUenborough^ 
who  cites  the  maxim  '^  verba  intentioni,  et  non  h  contra, 
debent  inservire,"  and  refers  to  several  cases  on  this 
point.  Here  it  evidently  was  not  intended  that  the  term 
should  be  considered  as  merged  or  surrendered.    A 

(a)  tBingk.  756.  (6)  SJB^A.  92.  (c)  QEaal,  104. 

yearly 
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yeariy  rent  was  reserved  by  the  lease,  and  this,  by  the       189fe. 
indenture  of  1820,  Paige  covenanted  to  pay  during  the       ZTT" 
term.     His  doing  so  is  made  a  condition  precedent  to       ogtthut 
the  defendant's  payment  of  the  SCO/.     The  lease  was 
not  to  commence  till  1821.     A  right  of  re-entry  is  re- 
served by  the  lease  if  the  rent  should  not  be  paid,  or 
the  covenants  in  that  or  the  original  lease  not  per- 
formed; and  those  covenants  are  expressly  referred  to 
in  the  deed  of  1820.     The  intention  that  ChapmatCs 
term  shall  merge  and  be  extinguished  is  specifically  de- 
clared in  that  deed ;  but  nothing  of  the  kind  is  said  as 
to  the  term  granted  in  1818*     The  declaration  states 
that  the  300/.  were  to  be  paid  to  Paige,  if  be  should 
liave  paid  the  yearly  rent  of  42/L    No  fulfilment  of  that 
condition  is  alleged. 

FoUett  in  reply.  It  is  averred  that  Paige  kept  ail  the 
covenants  in  the  indenture  of  1818  by  him  to  be  per- 
formed, and  that  is  not  denied.  The  lease  did  not 
depend  upon  any  contingency  that  could  prevent  its 
merging.  The  only  contingency  to  which  it  was  snliject, 
was,  if  the  right  of  the  Hickfs  or  any  of  them  should 
continue  to  the  end  of  sixty-two  years.  In  Palmer  v. 
Edwards  {a\  there  was  a  proviso  of  re-entry  in  the 
deed  which  was  there  held  to  be  an  assignment  As  to 
the  non-averment  of  an  entry  under  the  deed  of  1818,  it 
will  not  now  be  presumed  that  there  was  no  entry.  The 
case  does  not  raise  any  question  upon  it.  It  is  true  the 
intention  of  parties  is  to  be  regarded  in  construing  deeds, 
but  no  case  has  been  cited  to  shew  that  such  intention 
can  control  the  legal  efiect  of  a  deed  by  which  a  term 

(a)  1  Doug.  187.  note. 

Q  q  S  merges. 


WoOLLOMUS* 
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l8Sd.       merges.    Some  estate  at  least  pussttd  by  die  deed  of  1818. 
*;    '"       Where  is  it,  since  the  deed  of  1820;  if  not  In  the  dcfeod- 

Tnonr 

againa*       ant?    Clearly  it  Tested  in  him  by  that  oonveyanoei  whb 
an  immediate  reversion  in  fee,  id  which  it  merged. 

Cur*  ada»  vdL 

Lord  Tenterdbn  C.  J.  now  delivered  the  jadgmeot 
of  the  Court  This  cause  came  before  the  Court  upon 
a  special  case;  the  question  being  whether  a  term  of 
years  granted  in  the  year  1 759,  had  become  merged  in 
the  fee  and  inheritance  of  the  land  thereby  demised. 

The  action  was  covenant  on  an  indenture  made  in  jkh 
gust  1820.  (His  Lordship  then  stated  the  pleadings  which 
are  set  out  above.)  By  the  special  case  it  appears  that 
the  lease  of  1759  was  for  a  term  of  ninety*nine  yean,  if 
three  persons  of  the  name  of  Hicks  should  so  long  live; 
This  lease  afterwards  became  vested  in  two  of  tliose  per- 
sons, and  another  of  the  same  name;  and  in  the  yenr 
1818,  the  persons  in  whom  it  was  so  vested,  executed  a 
deed  purporting  to  be  a  demise  of  the  land  to  Peier  JRn^e 
for  the  term  of  sixty^two  years,  if  their  right  and  interest 
should  so  long  continue,  at  the  yearly  rent  of  Q3L  pay- 
able in  equal  third  parts  to  each  of  those  three  penow; 
the  habendum  being  from  the  25th  of  March  1821. 
Before  the  date  and  execution  of  this  deed,  Pe^  Paige 
had  become  the  purchaser  of  ^he  fee  of  the  demised  land, 
and  had  mortgaged  it  for  1000  years  to  one  JasejA  Ckap^ 
man  as  a  security  for  1000/. 

In  1820  Peter  Paige  sold  and  conveyed  tfle  land  to 
the  defendant  by  the  indenture  on  whidi  the  action  was 
brought.  To  this  indenture  the  Hickis  were  not  partiesy 
but  Joseph  Chapman  was  a  party  and  received  his  mort- 
gage  money,  and  assigned  his  term  to  the  defendant,  that 

it 


IN  THB'  Sbcond  Y£ar  OF  WILLIAM  IV.  S9S 

it  migbt  be  merged  in  ibt  inheritance.    The  deed  exe-       1893. 
cu(^  by  ihe  Hid^s  to  Paige  was  recited  in  this  convey*  - 

ance  to  the  defendant,  and  it  is  4>bvious  that  all  the       agamai 

,  •111*  W09LU3QMn> 

parties  to  that  conveyance  considered  the  instrument  to 
be  a  good  lease,  and  the  rent  of  42/.  [Peter  Paige  having 
pnrchased  the  share  of  one  of  the  Hicks^s)  to  be  a  charge 
upon,  the  land,  and  provision  was  made  for  indemnifying 
the  defendant  against  it  .  It  was  so  considered  during 
the  life  of  Peter  Paige^  and  the  42/.  a  year  was  paid  for 
some  short  time  after  his  death. 

But  it  was  now  contended  that  the  instruipent  exe-> 
en  ted  by  the  Hicks? s  in  1818  was  not  a  lease,  but  operated 
Jn  law  as  an  assignment  of  the  entire  residue  of  the  term 
•gn^nted  by  the  lease  in  1759:  and  that  although  that 
'teJW  might  not  be  merged  in  the  inheritance  immediately 
by  reason  of  the  intervenbg  term  of  years  then  vested  in 
-d^jmaMf  yet  that  it  did  become  merged  by  the  opera- 
tion of  the  conveyance  in  1820  as  soon  as  the  term  came 
.in  esse^  if  not  before^  and  consequently  the  42/.  a  year 
was  no  longer  a  charge  upon  the  land. 
.    We  have  reluctantly  come  to  that  conclusion,  by  reason 
of  the  pr^udice  to  the  Hick^s^  but  the  principles  of  the 
.law  on  this  subject  are  plain,  and  the  authorities  quoted 
by  Mn  FoUett  are  unanswerable. 

T4ie  deed  of  1 8 1 8  left  no  reversion  in  the  Hick^s ;  their 
mtire  interest  passed  by  it;  and  when  that  takes  place 
.  tb0deed  operates  as  an  assignment,  whatever  be  the  form 
of  words  used  in  it 

.   'That  entire  interest,  having  thus  become  vested  in 

.Pfi^r  Poige^  passed  by  his  conveyance  to  the  defendant : 

tl^  j^)tervening  term  of  1000  years  was  merged,  and  the 

ifr^  created  by  the  lease  of  1759  became  merged  also. 

.  Pn  the  behalf  of  the  defendant  however,  it  was  urged 

Qq  4  that 


,4§32.       ib^t  DO  epiry  l?eing.  st;ated  Jn  the  .c^fleii^he.tQiip,  was  not 
vestedi  but  the  defendwt  b^d  only  an  iiiteressQ  tatoiiiL 


HO»H 


agaimt       It  is  Dot  neo^ss^rv  .tp  cpijirideif  what  v^ght  be  the 
LLCQMiE-   ^^  ^^^^  ^^  in^t^irfatp, ,  twavw  U  is  not  iwial  to  A?er  an 

eptry  ii^  a  special  case^  whatev^  m&j  be  necqasajT  ^  * 
speipial  verdict,  aqd  tbe  facU  etatod  furnish  stfficioit 
evidence  of  au  ^ntry,  because  the  42A  wn»  paid  fejr  soaie 
time,  after  the  25th  of  Marc^  182U  aod  at  least  on  one 
Qicc^siop  b^  the  defendant  himself. 

Fostca  to  the  plaiatiC 


Tuesday,  Anne  Sammon  agoinsl  Miller. 

May  8th. 


•to' 


A  bond  to  *Pv£BT  on  a  bond  for  S485i,  dated  Odcber  9tht  1815^ 

replace  stock  JL/                                                                                                 i_     i  ■ 

at  a  certain  the  Condition  of  which  was  that  tlie  defendant  sppuld 

mean  time  pay  re-invest,  OD  or  before  the  9th  of  October  1820|;  the  smqof 

be^ine  for-  2000/.  navy  5  per  cent  bank  annuities  in  the  name  of  the 

payment  of  the  p'^^^ii^i  which  stock  she  had  sold  outt  and  the  produce  of 

dividends.  ivhich  she  had  lent  to  the  defendant;  and  that  be  should 

jLDe  arrears 

were  afterwards  in  the  mean  time  pay  her  the  sums  which  would  have  been 

paid.     The 

obligor  became  due  as  the  dividends  of  such  stock.    Plea,  that  on  the  28di 

insolvent,  and  .                     t»           * 

being  in  prison,  oi  May  1819,  the  defendant  was  duly  discbai^ge4\froiiivthe 

his  discharge  Said  debt  under  the  insolvent  act  53  G.  S.  c.  10^     Re- 

then%zisu'ng  plication^  that  the  defendant  was  not  duly  dischai|;e4f  &^ 

^S3*g!z!c^q2,  "P^"  which  issue  was  joined.     At  the  trial  before  Loid 

Uie  time  for  Tetiterden  C.  J.  at  the  sittings  in  MiddUsex  after  JkCdfairf. 

replacing  the  *  ^ 

stock  not  hav-  fnas  term  1 8  30,  a  verdict  was  found  for  the  plaintift  aubiei^ 

ing  yet  arrived,  *  '   V    • '     .                      .■ 

and  there  being  to  the  opinion  of  this  Court  upon  the  following  case:-** 

DO  dividends  in  '  ■    %       * 

orreor:  Held,  In  1817,  the  defendant  having  made  defaii|t  in  paying 

insert  the  bond  the  above  dividends,  an  action  was  commenced  against 

in  bis  schedule 

of  debts,  and  was  entitled  to  be  discharged  from  it  under  the  act. 

him. 


,    I 


CampheUfcft  the  plahitlK  It  may  be  admitted  that  iF 
tMs  had  "been  a  case  under  the  bankrupt  laws,  the  bond, 
hairing  once  been  forfeited  at  law,  would  have  become  a 
^ebllph)Veabie  under  the  commission  (though  there  were 
Bd  arrears  unpaid  at  the  time),  and  the  bankrupt  would 
liBWe  beto  discharged  from  such  debt  by  his  cerUficate, 
Perkttii  V.  Kemplaiid  {a\  WyUee  v.  WiUces  (J),  jEr  'parte 
Leiidh  (<:},  Expxrte.Daif{d).     A  bankrupt  obtaining  his 

(a)  2  W.  Bl  1106.  (6)  2  Doug.  .519. 

(c)  Cook^t  Bankrupt  Law,  149.  (d)  7  Fe^.^Ol. 

certificate 


MiLLSK. 
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Mm,  tipbn  Whieh  Itifr  pi&{'d  the  arrears  then  due;  and  fbr        1 852. 
letter  s*cm*irig'tbfe  dividends  and  re-investment  of  stpck       ^^— 

,  Sammoit 

'  nhave  mentioaeidF,  gdve  a  warrant  of  attorney  to  confess  ^^g^M 
Judgfttent  in  ten  aMoil  by  the  pkinlSff  fbr  S485/.,  money 
bdrroWed.  '  On  the  7th  oFJarimtfy,  1819,  judgment  was 
signed  thereon.  On  the  Sd  of  Men/  in  the  same  year, 
tite  defendant  being  in  custody  at  the  suit  of  one  l^eet^ 
petitioned  the  insolvent  debtors'  court  for  his  discharge, 
and  included  the  plaintiff  in  his  schedule,  as  a  creditor 
for  SI 5(^*9  describing  the  debt  as  foUows:— « 

<<  For  2000/.  navy  5  per  cent  bank  annuities  lent  by 
her  to  me,  with  the  current  half  year's  dividends  thereon. 
To  secure  the  replacing  of  this  stock  on  the  9th  of  Octo^ 
ber  ]  820,  and  the  payment  of  the  dividends  in  the  mean 
time,  she  holds  my  bond,  and  has  a  judgment  entered 
upon  a  warrant  of  attorney." 

When  the  petition  was  heard  (in  the  same  month  of 
Mdffjf  there  was  no  dividend  in  arrear.  The  defendant 
obtimied  bis  diseharge.  If  the  Court  should  be  of  opinion 
that  the  discharge  was  a  bar  to  this  action,  a  verdict  was 
to  be  entered  for  the  defendant.  This  case  was  argued 
•on  a  fwmer  day  b^  « 


1 
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19SB.  oertificftte  was,  by  5  6. 2«  e«  80.,  diBcharged  from  itff  &Ate 
by  him  doe  or  owing  at  the  time  of  the  bankmptcf. 
Bat  there  is  no  oorrespondiog  provision  in  die  insdvent 
act  5d  Q.  S.  c  102.,  which  was  in  Ibrce  when  the  defend* 
ant  obtained  his  dischai^  Sect  £!•  of  die  statate  wfll 
be  relied  •iipon  (a) ;  that  section,  however,  applies  to 
$umi  cf  money  payable  by  virtae  of  the  bond,  &c«  and 
proveable  before  the  Conrt  It  coald  not  apply,  in  kdi 
a  case  as.  this,  to  the  secori^  itself  which  (as  far  as  it 
comes  in  question  here)  was  not  for  the  payment  of 
-money  bst  finr  the  doing  of  an  act,  namely,  repladng 
sODck*  It  was  an  obligation,  under  a  pmalty,  to  pur- 
chase  a  commodity  at  a  future  day.  The  plaindfl^  if  she 
daimed  to  be  a  creditor  when  the  defendant  petitioned, 
must  have  done  so  on  the  ground  diat  he  was  to  paisrai 
something  at  a  ume  not  then  arrived,  the  non-perform- 
anoe  of  which  would  endde  her  to  put  in  force  die 
security  she  held.  That  u  not  within  the  intention  of  the 
act  How  could  the  insolvent  state  a  debt  in  Us  sche- 
dule the  amount  of  which  would  depend  upon  the  value 

^  (o)  Which  ooacts,  <*  Thai  «U  and  every  creditor  and  crediton  of  any 
priioner  who  shall  be  dtschaiged  by  virtue  of  this  act,  for  any  sum  or 
sums  of  money  payable  by  way  of  annoity  or  otherwise  at  any  fbture 
time  or  ite«^  Iqr  vjrtite  of  aay  bond,  eevenanl»  or  other  aBci«i^«  oC  any 
nature  whatsoever,  shall  be  entitled  to  be  admitted  a  creditor  or  creditor^ 
and  to  receive  a  dividend  or  dividends  of  the  estate  of  such  prisoner,  in 
snch  maiMcr,  and  upon  such  terms  and  conditions  as  audi  omditor  er 
crfditom  would  h«,ve  bnen  entitled  unto  lucfa  dividends  by  the  Uwa  now 
in  force  if  such  prisoner  had  become  bankrupt  and  without  pnjudioe  in 
future  to  their  respective  securities,  otherwise  than  as  the  same  would 
lHM#teat  afihdiad  by  pBoeTsiade  in  nneat  tbamof  by  the  dednor  mflw 
A  coifnnispion  of  bankmpt,  and  a  oertifiicate  obtained  by  the  bankrtqit 
under  such  oommissioo,  but  subject  nevertheless  to  the  tenns  of  the 
eugageineut  of  such  prisoner  for  futttre  payment  of  his  or  her  debts,  m 
case  such  prisoner  should  become  able  to  pay  the  same  as  hereinbelbve 
directed* 

of 
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of  stock  in  the  fi)Uowing  year?    The  diaobarge  ander       l$S9. 
Ihb  statute  could  only  be  from  liquidated  demands^ 
Uoydr,P^U{a).     The  same  doctrine  was  held  m 

m 

WUmer  v.  WhUg  (£)  upon  the  construction  of  the  wovds 
**  debt  or  sum  of  money ''  in  the  more  recent  act  7  G«4. 
c.  $T.  s.  61.  It  may  be  said  that  sect.  S2.  of  the  58  6. 8. 
c.  103.  contains  some  words  relative  to  the  insolvestfs  dis- 
charge from  ^*  any  cause  of  action'^  or  **  debt  or  demand»'' 
more  comprehensive  than  those  in  the  former  part  of  the 
act,  but  this  clause  is  framed  with  a  view  only  to  the 
mode  of  pleading  a  discharge  under  the  statute^  and^not 
meant  to  extend  the  relief  given  by  the  previoos  sections. 
{A  second  objection  was  that  the  order  for  thedefimdantfs 
dischaige  did  not  specify  the  creditors  and  persons  fixim 
whose  demands  he  was  entitled  to  be  discharged,  pup- 
auant  to  s.  10.  of  the  statute,  and  was  therefore  void ;  but 
on  reference  to  54  G.  8.  c.  23^  which  was  in  force  nrfien 
the  otAer  was  made,  it  appeared  that  that  act,  (a.  ?»), 
rendoped  such  enumeration  in  the  order  unnecessary.) 

F.  Pollock  contriu  The  insolvent  debtors'  court  had 
power,  under  the  act  of  the  hs  G.  S.  c.  102.,  to  dis- 
charge the  defendant  from  this  cause  of  acdon*  It  is 
admitted  that  if  this  were  the  case  of  a  bankrupt,  the 
certificate  would  be  a  discharge  from  the  bond ;  and  it 
is  «lear  from  Esp  parte  Groome  (c),  and  Ex  parie  Wimr 
cheOer  (d),  that  long  before  the  passing  of  that  act,  if  a 
bond  was  forfeited  before  bankruptcy,  it  was  considered 
aa  a  debt  proveaUe  under  the  commisskMw  It  eetild 
make  no  diflference  whethei:  the  condition  was  payment 
of  money  or  the  doing  of  an  act;  if  the  amount  due  by 

(a)  ZB.iA.  407.  (6)  6  Bin^.  891. 

(c)  l^A.115.  (<0  Ibid. 

reason 
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Ti^'Z.  reason  of  the  forfeiture  could  be  ascertained,  the  penalty 
w  ,.-■■  •  still  became  a  debt.  [Lord  Tenterden  C.  J.  A  bail- 
«£at94f(  bond,  when  forfeited,  is  considered  as  constituting  a 
debt]  There  can  be  no  reason  for  assuming  that  the 
legislature  in  passing  the  insolvent  act  53  G.  3.  c.  102«, 
overlooked  the  class  of  cases  to  which  Ex  parte  Groome 
and  Ex  parte  Winchester  belong.  Their  object  was  to  give 
a  relief  at  least  as  extensive  as  that  under  the  bankrupt 
)aws;  and  the  words  are  sufficiently  comprehensive  to 
include  the  demand  in  question.  It  is  not  necessary  to 
rely  merely  on  sect  21.  Sect  1.  provides,  that  every 
person  who  shall  be  a  prisoner  as  there  specified  '*  for 
or  by  reason  of  any  debt,  damage,  costs,  sum  or  sums 
of  money,  or  contempt  for  non-payment  of  money,  and 
who  shall  have  been  in  actual  custody  upon  some  pro- 
cess for  some  or  one  of  the  said  debts  or  demands'*  for 
three  calendar  months,  may  petition  for  his  discharge^ 
stating  in  his  petition  *'  the  amount  of  the  debts  or 
sums  of  money''  for  which  he  is  detained,  and  praying 
to  have  liberty  against  the  '*  demands"  for  which  he  b 
in  custody,  and  against  the  *' demands"  of  the  creditors 
named  in  his  schedule :  and  the  schedule  is  to  describe 
the  persons  claiming  to  be  creditors,  with  the  nature 
and  amounts  of  such  '^  debts  and  claims."  These  terms 
include  every  demand  which  could  be  calculated  and 
turned  into  money :  there  is  no  reason  that  they  should 
not  extend  to  a  forfeited  bond,  although  no  equitable 
Tight  should  yet  have  accrued  in  respect  of  it  In  bank- 
ruptcy such  bond  would  have  been  proveable,  and  it  is 
clear  the  legislature  intended  it  to  be  so  here.  Sect.  21. 
does  not  profess  to  give  any  new  or  fiirther  relief  than 
is  provided  by  the  former  clauses,  but  by  the  woidji 
there  used  it  is  evidently  assumed  diat  those  clanseB  are 

to 
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to  operate  as  a  discharge  from  securities  like  the  pre-  1^3^ 
sent.  Sect.  32,  supports  the  same  construction.  Ex  Ti  I 
parte  Groome  and  Ex  parte  Winchester  [a\  support  it  io  n^oimi' 
principle.  [Patteson  J.  Perkins  v.  Kempland  (Jb)  is  very 
like  this  case  in  its  circumstances.]  In  practice,  bonds 
like  this  are  proved  under  commissions.  The  obligee  is  * 
clearly  entitled  to  some  indemnity,  whatever  be  the  rule 
of  calculation ;  and  it  is  su£5cient  in  this  case  to  shew 
that  the  bond  having  been  once  forfeited,  there  was  a 
debt,  or  demand,  or  cause  of  action.  [Littledak  J.  In 
Utterson  v.  Vernon  {c)  Lord  Kenyon  held,  that  the  price 
of  the  stock  on  the  day  of  the  bankruptcy  was  the 
amount  recoverable  by  the  plaintiff.  Parke  J.  In  Ex 
parte  Fisher  {d)  a  bond  was  given  with  1000/.  penalty,  for 
replacing  550/.  in  three  years,  and  paying  the  dividends 
in  the  mean  time ;  before  the  end  of  the  three  years  the 
obligor  became  bankrupt,  and  the  bond  had  been  for- 
feited  by  non-payment  of  dividends :  and  the  Vice-Chan- 
cellor  there  said,  **  The  bond  being  forfeited  at  the  time 
of  the  bankruptcy,  there  was  tlien  a  legal  demand  for 
the  penalty.  The  amount  of  the  penalty  would,  upon 
proof  of  the  debt  under  the  commission,  have  been 
reduced  upon  equitable  principles  to  the  then  actual 
value  of  550/.  stock/']  Another  point  in  favour  of  the 
defendant  is,   that  a  judgment  had  been   entered  up 

■ 

under  the  warrant  of  attorney,  for  the  penalty  of  the 

bond,  so  that  it  had  been  turned  into  a  complete  debt 

of  record,  for  which  the  plaintiff  might  have  proved  in 

the  insolvent  debtors'  court. 

Cur,  adv.  vult. 

i  ■  i 

la)  I  Aik.  115.  iP)  2Sir  W.  BU  1106. 

(c)  3  T,  R.  539.     Over-ruled,  4  T.  £•  570.^  (between  ^e  iome  par* 
ties,)  on  ft  ground  not  ■ffcetiDg  tbit  point. 

(d)  Bw;k"$  Om9  m  Baahvptc^^  188. 

Lord 
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Lord  Temterdbn  C.  J.  now  delivered  the  jadgment 
of  the  Court  We  are  cleaHy  of  opinbn  that,  the  bond 
being  forfeited,  the  penalty  became  a  debt  from  which 
the  insolvent  was  entitled  to  be  relieved  by  the  order  of 
the  insolvent  court.  It  is  not  necessary  to  decide  fcr 
what  amount  the  creditor  would  have  a  right  to  proves 
but  the  case  Es  parte  Fisher  (a)  seems  to  leave  no  dtfll- 
colty  in  that  respect  The  verdict  must  be  entered  for 
the  defendant. 

Postea  to  the  defendant 


(•}  Stidfs  Gates  m  BankngUeyf  188.   And  aee  Et  parte  Dt^  7  Veu  801. 


Cumberland,  and  Ann  his  Wife,  agaimt 

Kellet. 


Thegnmtof 
an  annuity,  in 
oomideration 
<if  government 
■lodLtiana- 
lerred  from  the 
grantee  to  the 
grantor,  need 
not  beiegii- 
tered  under  the 
statute  17  <;.3. 
c.  S6.    At  ieaet 
the  want  of  a 
memorial  is 
no  objectiooy 
if  it  be  not 
shewn,  bj  the 
psrtj  seeking 
to  set  sftide  £e 
annuity,  that 
the  transfer 
was  only  a 
colour  for  an 
advance  of 
money,  to  be 
raised  by  tale 
of  the  stock. 


T^EBT  on  an  annuity  bond,  bearing  date  the  10th  of 
AprU  181S,  given  by  the  defendant  to  the  plaintiff 
Jnn  whUe  unmarried.  The  condition  of  the  bond,  as 
set  forth  in  the  declaration,  recited  that  the  said  Jnn  had 
agreed  with  the  defendant  for  the  purchase  of  an  annuity 
of  20/.  for  her  life,  in  consideration  of  the  tiansfer  of 
SMI.  three  per  cent  consols  then  standing  in  her  name 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England  s  and  that  the  said  Ann  at  the  time  of  the 
sealing  and  delivering  of  the  said  obligation  bad,  that 
day,  well  and  truly  transferred  the  sum  of  SSiL  thi«e 
per  cent  consols  in  the  books  of  the  said  Governor  and 
Company  into  the  name  of  the  defendant,  the  receipt 
^ad  trandS^  whereof  he  thereby  acknowledged.  The 
action  was  for  non-payment  of  arrears.    The  defendant 

pleaded 
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pleaded  amoDg  other  thiagi,  thai  ne  mevioral  of  the       ]M8« 

aaid  writing  oUigaAory  by  which  the  abov^mentioiied 

aniiiiity  was  granted,  had  been  ^^irolled,  pnrsiwit  to  tfae^ 

act  of  17  G.  3.  {c.  26.)  <<  for  registeric^  tb^.g^mitB  of  lifi> 

aniiuitie^"  wherefore  the  said  writing  was  mill  and  void. 

Replication,  that  no  such  mepiprial  was  Ee^uisite^  fiir 

that  the  said  writing  obligatory  was  not  a  deed,  bond,  &kw 

within  the  meaning  of  the  act*    Demurrer  to  the  replica* 

tion,  as  tendering  a  mere  issue  in  law.    Joinder  Im 

demnnrer.    This  case  was  argoed,  as  to  the  sufBciency 

of  the  plea  (the  replication  being  clearly  bad),  in  MichaeU 

mas  term  1831,  by  Coleridge  for  the  defendant  and  R.  V. 

Bichards  for  the  plaintifis,  and  the  Court  then  desired  to 

bear  the  case  further  argued,   unless  the  defendant's 

counsel  should  think  proper  to  amend ;  observing  that 

the  question  was  difficult,  and  had  not  arisen  before*  ^. 

The  case  was  now  re-argued. 

N.  JL  Clarke  for  the  defendant.    This  was  an  anniAi  ' 

granted  for  a  pecuniary  consideration,  and  ought  to  have 
been  r^^tered  pursuant  to  the  statute  17  6.  S.  e.  26.  (a), 

which 

(a)  Tbe  act  17  (?.  S.  &  8$«  «.  1.  recites,  that  "  The  peniicioai  practice 
4i  nUtag  mOD^  by  tlie  tale  cf  lilb  aumiitiaa  badi  of  lake  yeari  giaatlj 
increaaed^  aod  it  much  promoted  by  the  lacrecf  with  which  auch  tnaa» 
actiotia  are  conducted."  It  therefore  enacts  tliat  a  Qemorial  of  every 
dtoedt  whereby  an  anatiky  ehall  be  granted  for  life  or  UTea,  ftc.  diall  be 
eofoUed  at  there  dineted;  and  abaU  contain  matng  oihtr  things,  tie 
oonaideimtion  or  conaidentions  of  granting  each  anniiirf,  oiherwiae  eeeiy 
auch  deed  ihall  be  noU  and  Toid.  Section  S.  enacta»  thet  in  every  annuity- 
deea  tie  comidctatieii  aeally  and  booA  fide  (aAiidh  liiaU  b»  la  maoey 
OQly}»  and  alto  the  name  or  atmea  of  the  panoa  oc  pawopuhyiwhati 
and  on  whoee  behalf,  the  taid  conaidamtiony  or  any  part  thereof,  thaU  be 
adnuiced,  ihall  be  folly  and  truly  tet  fbrth  and  detcfibed  in  wordt  at 
JeogthyOtbvwitelbedcedthallbeTeicL  atclioB4*  entt0^lhlit<»iflaaji 
partof  the.contidvation  thall  be  retuned  to  the  pertpa  adv^c^tba 
aame;  or,  in  caae  the  contideration  or  any  part  of  it  ia  paid  in  noCai^  if 

any 
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IMS.       wiridi  wm  ki-hrm  wImi  dkedted  wm 

otyeet  of  Ae  act  iw  to  MgufaWi  ifce*  jir<<«ar  aad  ^afc  <f 
amittitut.  Bst  dMiMRtiiHi  of '^  nwrtywuwLy  fay  silo 
of  l^MiiMitiek^''  in  tte  pinible»  the  oiiuiitf  ia  «.  5» 
repairing  the  ooaSudeittliOD  to  he»<^  itt  OHMKf  ooiy^'*  liiii 
the  eseeptioD  io  i*  B«  «f  amuiltfli  gMtHed  "mkh—t 
regaid  to  poooiiiiirf  ootMideviftiea/*  miMt  nst  be  qJobi 
as€(»fiBittg  the  opetelioaof  tfaeeot  to  mnpttMes  peuied 
tor  wumg^  in  the  strict  sense  of  that  .word.  'Crtmbjfy. 
AHimnghi{a^  Wright  r.  Seed{b),  Moms  t.  fVidt{e\ 
CutpigmfY.  lViUmo9m{d)t  Kel/er.  JMbrQ5se(e}f  iMlr¥« 
Cabmni${g)f  sbev  that  it  is  not  so  limited.  That  tlia 
considenitioD  might  be  paid  in  notes,  appears  from 
the  act  itsalfi  s.  4.  The  intention  of  this  statute*  nmmAf^ 
that  the  sale  of  annuities  should  no  longer  be  tsatnaiMi- 
in  secret,  might  be  easily  evaded,  if  the  necessity  of 
enfolmenfi  could  be  prevented  by  a  transfer  tf  slodL 


Mi 
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ftDj  of  the  notes,  with  the  prifity  ftnd  consent  of  the  person  adTancing 
the  wuM,  than  aoc  be  piid  ivhen  dae»  or  aball  be  lamarfied  or  dgniOyiia  '* 
wttbcNifc  bflHig  iint  paid;  or.  if  the  coniideration^  qr  «iij  p$n  nf  j^  » .. 
paid  in  goods;  or  if  any  part  of  the  consideration  is  retained  on  pretence 
of  answering  the  lutore  payments  of  the  annuity  or  any  other  pretince  •  ^'  ' 
in  treiy  anoh  osae  proceadialp  to  enforce  ihe  deeA  taay  he  M^piA  «■  •'. 
notioo,  and  the  cooH  may  order  the  deed  to  b^  cancelled.    Section  S^  i 
profidesy  that  the  act  shall  not  extend  to  <'any  annuity  or  rent^charge 
gNen  by  wltt  or  by  manriage  settleaient,  or  for  iIm  lulvcnoeei^t  tf  «  * 
cfaikl;  nor  to  any  annuity  or  rent  obarge  aecnied  upon  kedt  cfw^gpisl  or  « 
gi  eater  annual  value,  whereof  the  grantor  was  seised  in  fee^simple  or  io 
fee-tall  in  possession  at  the  time  of  the  grant,  or  secured  by  the  actual 
ttuadhroTiloekiuaayogtbopafaifcfunda,  thodiiidtsdseiiisyiie^iiej 
equal  or  grealer  annual  Taluo  than  the  Mid  annuity ;  nor  to  any  vohiu- 
twy  tamnkf  gnmted  without  regard  to  pecuniary  coufidecMiji^  |  w9^ 
•o  iuyeiiaiir  or  lumKOMUfo  gmnted  by  any  body  |Q9rpoqSi^^|pd« 
MHiHuilaos  iWMt  Mfsatrd  by  act  of  parliament."  '  «  *,  < 

(a)  « T- «.«».  ib)5T.  R.fi$4:  .,  S'^ 

(•)lAiP.»08.  W4T.M.:J90.    .    ..  ^,^;,.  .'^ 

if}1T.M.5Sl.  (g)  S  T.  22. 388.     .  ^^ 


Ill  TBI  SKOoirD  Year  m  WILLIAM  IV.  6«» 

Bmim  y.Dmakmi^{a)  nay  be  cktel  on  tke  otW*  skle:        18M»  ^ 
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atMA  of  a  TCvvfvioiiaiy  iolcrwC  io  stodk,  med  not  be  .•     ^*^ 
envoUed:  bii(  bera  tbe  ooMidoraibn  is  not  a  imramoii- 
arjP9  but  a  praMat  iateratt  in  jtook.    Noibing  is  taofe 
freqoeat  in  practioe^  than  to  deal  with  stock.as  OHHiey ; 
as  in  die  purchase  of  eslstts,  where  payment  is  veiy 
coramonly  made  by  a  transfer  in  tbe  Ainds^    Stock  is» . 
in  fiict,  scarcely  less  convertihk  than  notes:    It  was  sag^ . 
gested  on  the  last  argument  {b)  that^  for  any  thing  tbat^ 
^>peared»  this  annuity  might  have  been  granted  with  tbe 
imendon,  bonft  fide,  of  purchasing  so  mneh  stoek  and 
boidiag  it;  and  not  of  turning  it  into  money*  •  But. if 
this  were  so^  it  should  be  shewn  by  the  grantee^  who  is  . 
it  of  the  fact,  and  relies  upon  it. 


JB.  V.  Richards  contri^.  It  does  not  appear  firom  the 
deed  in  this  case,  that  the  consideration  was  pecuniary, 
and  the  defendant  ought  to  have  supplied  that  defect  by 
aaarment  in  his  plea.  To  bring  an  annuity  within  the  . 
act  as  reqntrtng  r^stration,  the  consideration  must  be 
money*  bills  or  notes,  or  goods.  Crespigny  v.  fVi£* 
ienoom  {c)f  Hytton  v.  Lewis  {d\  Doe  dan.  JdhmUm  v. 
Piillips  (e\  where  Chambre  J.  explains  CrossUy  v.  Ark- 
wr^htfjg)  by  observing  that  in  that  case  "  tlie  con- 
sideiwCton  wholly  consisted  of  money  and  goods;  and 
goods  most  strongly  belong  to  the  class  of  annuities 
that  safinres  registration."    The  observatione  of  Lead  . 

(a)  1  Uadd.  44S. 

(i)  Bjr  Pm%9  J,.  wli«  mcntioiMd  Bom  r.  Bijim,  7  East,  ^fS^Si^ieM-  ' 
iBf  tiMi  wfaM  tbe  defendant  rellei  on  the  ^nmt  of  «  tntinoiliil',  ft  rMi  ■ 
with  Mm  to  ihtw  diat  the  consideration  wet  pecuniary,  if  that  ^ofi  not 
Ami  the  hood  itieli: 

(e)4  7.a.7Sa  (d)  5  T.  a.  639.      ^  * 

fit  1  SWNI.M6.  ig)  S  T.  n.  SOS. 
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]88fi.       Mlenbarough  in  Horn  v.  Ham  (a)»  and  th^e  of  J^iyl^  J. 

in  Hick  ▼.  ^^0/5  (6),   are  also   strongly  opposed  to 

^«anifi  the  extension  of  tbe  statute  now  contended  tor*  in 
Doe  y.  PkiUips  (c)  Mans/Sdd  C  J.  says,  <<  tbe  act 
would  embrace  a  case  of  fraudulent  evasion;"  imt  if 
that  had  been  relied  upon  here,  the  fraud  should  haife 
been  averred  in  pleading.  It  is  not  necessary  in -this 
case  to  establish  that  the  annuity  would  have  been 
exempt  from  registration  under  the  act  55  G.  S.  c  141^ 
but  there  are  cases  which  would  bear  out  that  proposition^ 
though  by  sect.  10.  of  this  latter  act  it  is  provided  that 
the  statute  shall  not  extend  to  voluntary  annuities  granted 
'*  without  regard  to  pecuniary  consideration  cw  nmnt^s 
wortkJ*  In  Blake  v.  AUersoU  (d\  BayUy  J«  considers  the 
second  section  of  that  act  (which  directs  the  ferm  of 
memorial)  as  evidendy  contemplating  a  consideration  paid 
in  money,  notes  or  bills:  and  LitUedalel.  says,  **  I  aia 
clearly  of  opinion  that  to  bring  a  case  within  the  53  G*  ft. 
c.  14rl«,  there  must  be  an  actual  sale  of  an  anniulj  ibr 
money,  bills  or  goods."  The  same  view  of  it  ii^takA 
in  James  v.  James  {e)  and  Teiley  v.  Tetley{g)*  It  is 
contended  that  although  stock  be  not  money,  btU^vr 
notes,  yet  it  is  equally  a  pecuniary  consideration  witfaiB 
17  6.  S.  c.  26.,  because  it  is  immediately  canvertibia  ini^ 
these.  But  the  Court  cannot  say  that  three  per  oenL 
consols  were  so  at  the  time  when  this  annuiqr  vis 
granted.  And  it  is  not  to  be  assumed  that  the  grastor 
meant  to  turn  them  into  money.  There  is  nothing  to 
shew  that  he  did  not  accept  the  stock  with  a  booA  fide 
intendon  of  keeping  it  in  his  hands.  Tbe  stock  itself 
cannot  be  regarded  as  a  pecuniary  consideration.     la 

(a)  7  Boat,  529.  {b)  4  8.^0.  €9, 

(c)  1  TawU,  556.  (d)  9  ^.  ^  £l  S8U  882. 

(if)  2B.iB.  708.  (g)  4  Bingh.  214. 
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Wfhbnan  v.  Witdman  (a)  the  Master  of  the  Rolls  say^  I88£. 
*•  tbere  is  a  great  difference  between  a  transfer  of  stock  —— ^ 
and  payment  of  money.  The  interest  in  stock  is  properly  jaganut 
nothing  but  a  right  to  receive  a  perpetual  annuity,  subject 
to  redemption;  a  mere  right  therefore :  the  circumstance 
thai  goverement  is  the  debtor,  makes  no  difference :  a 
mere  demand  of  the  dividends,  as  they  become  due, 
having  no  resemblance  to  a  chattel  moveable,  or  coined 
noney,  capable  of  possession  and  manual  apprehension.^ 
JBtcfmn  V.  Domthwaite  {b)  is  not  essentially  distinguish** 
able  from  this  case :  it  is  true  the  interest  in  the  stock 
there  was  reversionary,  but  such  an  interest  may  be 
turned  into  money  as  well  as  a  present  interest  [^Parke  J. 
All  that  can  be  said  is,  it  is  not  quite  so  easily  con- 
vertible.] The  Vice-Chancellor  there  says,  *'  this  case 
is  decided  by  Crespigfty  v.  Wittenoom{c\  which  is,  in 
principle,  the  same.  Nothing  was  immediately  paid  to 
Ae  granton  Because  the  stock  might  have  been  imme- 
diately sold,  it  is  not  therefore  to  be  considered  as  money." 
The  decisions,  then,  confine  the  meaning  of  these  statutes 
to  cases  where  the  consideration  is  strictly  money,  bills 
or  Botes,  or  goods;  that  is,  goods  in  the  mercantile  sense, 
and  which  may  be  the  subject  of  trover.  If  stock  may 
be  considered  money  for  one  purpose,  it  may  for  another. 
In  Jones  v.  Brinley  (d)  the  defendant  had  agreed  to  pay 
the  plaintiff  a  certain  per  centage,  when  F.  N.  should 
receive  any  money  through  the  plaintiff's  information. 
JF*.  K.  did,  through  such  information,  obtain  500/.  siock, 
but  the  Court  held  that  this  did  not  entitle  the  plaintiff 
to  his  per  centage,  though  it  was  argued  that  the  stock 
4M]ght  to  be  estimated  as  so  much  money,  into  which  it  was 

(a)  9Fei,m,  (6)  \  Mad(L4^, 

{€)  4  r*  B.  790.  (d)  1  E^^  1. 

R  r  2  con- 
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18S2.        convertible.     In  Nightingall  v.  Devisme  {a)  it  was  held 
that  the  value  oi  East  India  stock  could  not  be  recovered 


CVMMWMND 


^^Mwyt^  .  in  an  action  for  money  hadapd  received,  because  stock  is 
,.  ^  , .  not  money.  The  same  was  decided  in  fVaynam  v.  Bend{b) 
as  to  a  promissory  note  (in  an  action  by  the  iodorsee)i 
yet  a  good  note  is  readily  convertible  into  money.  And 
so  it  was  held  in  M^LaMan  v.  Evans  {c\  as  to  the  value 
of  foreign  securities  which  had  never  been  turned  into 
money ;  though  it  might  have  been  different  (as  has  been 
determined  in  the  case  of  country  notes  (d) )  if  the  party 
to  whose  hands  they  came  had  treated  them  as  money. 
The  offence  of  usury  is  not  completed  by  taking  a  pro- 
missory note,  because  the  mere  giving  of  the  note  is  not 
a  payment  of  money  or  money's  worth,  Maddock  v. 
Hammett  {e).  These  cases  are  applicable  to  the  present, 
since  it  does  not  appear  upon  these  pleadings  that  the 
SSS/.  3  per  cents,  were  converted  into  money,  or  even 

* 

that  the  transaction  was  not  a  bona  fide  purchase  of 
stock  by  the  defendant 

JV.  R.  Clarke  in  reply.  Stock  may  not  be  money  fer 
all  purposes,  but  it  is  a  sufficient  <*  pecuniary  consider- 
ation" to  distinguish  an  annuity  from  voluntary  annuities 
granted  **  without  regard  to  pecuniary  consideration.* 
HtUttm  V.  I^ewis  {g)  and  Horn  v.  Horn  {h\  were  cases* 
clearly  not  within  the  mischief  of  the  act.  In  Hid  t\' 
Keats  {i)  it  was  a  sufficient  ground  of  decision  that  the 
supposed  consideration  was  not  stipulated  for  at  the  time 
of  granting  the  annuity,  but  had  passed  long  before: 

(•)  SBwiTk  S5S9.  S  £^  r.  ^L  694.  &  €.             (i)  1  Cam^.  1^5. 

(c)  ir.  j^/.^Sa  iji)  S^Pidtardy.Btmk^lSJBaHpf^s 

W  7  r.  R.  J84.  ig)  ST.  R.  639. 

»     W  7  \BaU,  'S99.  (t)  AB.^a  6d. 


and 
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and  the  decision  in  Blake  v.  AttersoU  (a)  went  on  the 

ground  that  there  was  no  consideration  moving  from  the 


Cvtoktwu^^ 


grantee   to   the  grantor.     If  a  consideration   paid  in        tf^ttikf 

KXLLIT* 

^*  money,  bills,  or  goods ''  (as  there  stated)  will  bring  a 
deed  within  the  statute,  it  is  not  clear  that  stock  may  not 
answer  the  description  of  goods  sufficiently  for  this  pur- 
pose. 

it 
Lord  Tenterden  C.  J.    I  am  of  opinion  that  tbig 

was  not  an  annuity  deed  requiring  enrolment  under  the 
act  17  G.  3.  c.  26. :  the  other  statute  need  not  be  take^ 
into  consideration.  It  is  clear  that  stock  is  not  ^*  money/' 
Its  value  cannot  be  recovered  in  an  action  for  money  had 
and  received.  The  agreement  here  is  that  the  defendant 
shall  receive,  not  so  much  money,  but  a  certain  amount 
of  stock.  To  hold  that  a  deed  of  this  nature  does  not 
require  enrolment,  may  (as  it  has  been  urged)  give  rise 
to  inconvenience  and  fraud ;  but  the  question  before  us 
is  merely,  whether  thb  deed  is  or  is  not  within  the  mean- 
ing of  the  act.  It  is  possible  that  the  present  transaction, 
if  unravelled,  might  prove  to  be  within  the  mischief  of  the 
statute,  but  there  is  nothing  to  shew  that,  and  in  the  ab-* 
aance  of  any  averment  to  such  an  effect  we  have  no  r^ht 
to  infer  an  intention  to  evad^  the  law.  All  we  can  saj 
u^  tba^  stock  not  being  money^  tbifr  dead  by  whloh  a& 
annuity  is  granted  in  consideration  of  the  fransfer  of 
stQok,  does  not  opme  within  the  statute^  as  a  d^  xaqpitr 
ing  enrolment. 

r  LiTXXEDAX«E  J.  The  act  17  G.3.  cSf^^  \M-ik»^r^  by 
tKe  preatnl^  to  contemplate  the  raising  offnhrUhf  by  the 
sale  of  annuities,  and  «ect.  8  exempts  from-tba.Qpei^a^on 

^    .  (a)  2J5.  i  C.S75. 

Rr  3  of 
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1692.        of  the  act  voluntary  annuities  granted  without  T^;ard  to 
^        pecuniary  consideration.     The  first  section  directs  that 

againa  a  memorial  of  every  annuity  deed  there  described  sfaaH 
be  enrolled  in  chancery,  and  shall  state  the  ooilsideratioit 
for  granting  the  same:  and  sect*  3  requires  that  every 
such  deed  shall  set  forth  the  consideration  for  gnuKing 
the  annuity,  which  consideration  shall  be  in  money  only. 
The  intention  of  the  act  is  further  explained  by  sect  4, 
which  enacts  that  if  any  part  of  the  oansideration  he 
returned,  or  if  any  part  be  given  in  notes,  which  are  not 
paid  when  due,  or  are  cancelled*  or  destroyed  without 
bang  first  paid,  or  if  the  consideration  or  any  part  of  it 
be  paid  in  goods,  proceedings  on  the  annuity  deed  nugr 
be  stayed  on  summary  application  to  the  Courts  whidi 
may  direct  the  deed  to  be  cancelled.  .  It  was  fereseea, 
that,  according  to  the  practice  commonly  adopted  in 
such  transactions,  a  part  of  the  consideration  to  be  stated 
in  the  deed  and  memorial  would  on  some  occasions  be 
returned,  or  would  be  paid  in  goods  of  a  mere  nominal 
value,  and  therefore  the  statute  gives  a  remedy  in  such 
cases  by  summary  application  to  the  Conrt.  AH  this 
part  of  the  act  evidently  contemplates  cases,  in  which 
the  consideration  mentioned  in  the  deed  and  ia  the 
memorial  would  be  tnanej/.  Here  that  is  not  so,  the 
consideration  stated  in  the  deed  being  stock*  This  can- 
not be  considered  a  voluntary  annuity,  that  is,  one  granted 
without  regard  to  pecuniary  consideratioD  acoordiag  to 
sect  8.  The  term  *^  pecuniary  consideration,"  mast 
relate  to  those  things  which  pass  as  money  in  the  ordi- 
nary intercourse  of  life.  A  note  perhaps  may  come 
within  that  description.  It  is  said  that  stock  doea^ 
because  it  is  convertible  into  money,  but  all  property  is 
so  with  more  or  less  difficulty.     The  present  argument 

would 
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wouU  apply  to  Bask  stock  or  ^ulia  stock :  then  wby       168fiL 
set  to  shares  in  canalj  dock  or  laiakig  companies  ?  The        *  -  - 
muil|y  with  which  a  thing  may  be  convertou  mto  money,      ^airui 
does  not  make  it  a  pecuniary  consideration :  and  it  may 
be  observed  that  even  stock  is  not  convertible  at  ail 
times.    I  am  therefore  of  opinion  that  the  plaintiff  is 
entitled  to  judgment 

Paake  J.  I  am  of  the  same  opinion.  On  these 
pleadings  we  must  intend  that  the  annuity  deed  was  of 
a  kind  not  requiring  enrolment,  for  that  the  granting  of 
the  annuity  was,  on  the  part  of  the  grantor,  a  bon&  fide 
purchase  of  SSSL  S  per  cent,  consols.  If  his  object  had, 
in  bctj  been  to  raise  money,  the  case  might  have  been 
different,  but  that  does  not  appear.  The  term  ^*  pecu« 
niary  consideration"  in  sect.  8  of  the  statute  is  suflBciently 
explained  by  Crespigny  v.  Wittetwom{a)  to  mean  money, 
<Nr  siich  securities  for  money  as  bills  or  notes;  and  that 
construction  is  supported  by  Hutton  v.  Letxds  (i)  and 
.Horn  V*  Horn  (c),  and  the  cases,  upon  the  subsequent 
mxnaty  act,  of  James  ▼•  James  (d)  and  Tetley  v.  TeUey  {e). 
Upon  these  pleadings  the  present  case  is  not  distmguish- 
•.abk^  in  principle,  from  those,  and  therefore  I  think  the 
deed  is  not  void  for  want  of  a  memorial. 

Pattbson  J.  We  are  not  at  liberty  on  these  plead- 
ings to  assume  that  the  transaction  was  a  fraud  upon  the 
jMtt ;  and  all  that  appears  is,  that  the  grantor  makes  a 
purchase  of  so  much  stock,  to  be  paid  ibr  by  an  annuity. 


{f>)  BT.IL  639. 
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.,      and  I  think  they  were  rishtly  decided. 

^s^ttv^  Jtidgoimt  fartbe  pbtDlifi^^ 

jf   •  *  - ']  *  '■'•' ""  •»•'  •  '^  J '  \'  '  ''1"   .^ "  ••■'»■.  -   . 

•friaay,  Fro3T  against  Frost. 

June  lit  c  r.  <» 

A»  being  in-     ^P^^  ^^  a  bond,  date!  4tk  of  January  1828,  for  the  payment  of  9000^ 

debted  to  B„       Tlic  condition  (set  out  on  oyer)  recited,  that  the  defendant  having  been 

II  was  agreed     ^gQ„,g  yg^;^*  indebted  to   T.  F.,  the  late  husband  of  the  plaintiff,  in  a 

between  tlieni» 

that  in  lieu  of     ^S^  >um  of  money,  upon  a  balance  of  accounts  between  them,  it  wis 

payment  jt.         M^^^  /bat  in  lieu  of  payment  of  479/. ,  part  of  sach  balance^  the  de- 

anould  Dy  Ex>n     fondant  should  by  his  bond  secure  the  payment  after  the  decease  of  I*.  F, 

secure  the  pay- 1.       ■  .  ' 

mentof  an  ^  ^bc  plaintiff,  during  the  joint  lives  of  the  plaintiff  and  defendant,  of 

annuity  to  27. 's  the  annuity  of  450/.,  which  annuity  was  stated  in  the  said  7*.  F.'s  will 
his^dece'^'*'  to  be  settled  upon  the  plaintiff:  that  T.  F.  died  in  Naoembtr  1825, 
during  the  joint,,<^4  ^^^  ^^  annuity  had  been  paid  up  to  the  1st  of  November  1^37 : 
Uvea  of  A*  and  the  condition,  therefore,  was,  that  the  defendant  should,  during  the  said 
di«l^*   ,^*  joint  lives,  pay  the  said  annuity  to  the  plaintiff  or  her  assigns,  oo  the  1st 

and  in  1828  A.  ^^  November  in  every  year.  The  defendant  pleaded,  U  Non  est  factum, 
executed  an  an-,  2.  That  the  supposed  deed  was  executed  after  the  passing  of  the  annuity 

nuity  deed  pur-  ^^  ^3  q  3^  c.  \4l.;  and  that  no  memorial  thereof  vras  enroUed  punoaot 
suant  to  the  '^ 

agreement:  ^  ^®  *^     ^*  '^^^  ^^^  supposed  deed  waa  entered  into  by  the  dcfendaat 

Held,  that  the    after  the  passing  of  the  act,  upon  a  pecuniary  considerstion,  vis.  1500/. 

deed  did  not        advanced  by  T,  JF.  to  the  defendant  on  the  1st  of  October  1825,  as  the 

require  enrol-  ' 

ment  under         consideration  for  the  grant  of  the  said  annuity ;  and  that  no  memorial 

the  statute  was  enrolled,  &c.     4.  A  similar  plea,   stating  the  conaidentioa  to  be 

^^141^'  479/.  advanced  and  paid  by  the  plaintiff  to  the  defendant.     Replicaiian, 

joining  issue  on  the  first  plea,  demurring  generally  to  the  second,  and 

denying  that  the  considerations  were  as  alleged  in  the  third  and  fourth. 

J?.  F,  Riekttrdtf  in  support  of  the  demurrer,  relied  upon  the  view  taken 
by  the  Court  in  Cumberland  v.  JTeliey  (supri)  of  the  two  annnity  acts 
17  G  3.  c.  26.  and  53  G.  5.  c.  141.  The  latter  act,  in  prescribing  the 
form  of  memorial,  directs  that  the  **  pecuniary  consideration'*  shall  be 
suted  as  there  laid  down ;  and  the  exempting  section  (t.  la),  provides 
that  the  act  shall  not  extend  to  "  any  voluntary  annnity  granted  withoat 
regard  to  pecuniary  consideration  or  money's  worth."  The  intention  of 
these  clauses  is  explained  by  Bayley  J.  in  Biake  v.  Aitertott,  (2  B.  f  C  879.) 
and  Beet  C.  J.  in  Tetley  v.  Tetley  (4  Bingh.  216.)  Those  cases,  and  Jismm 
V.  James  (2  B.  f  B.  702.),  clearly  shew  that  an  annuity  granted  on  a 
consideration  like  that  in  the  present  case,  does  not  require  cnrolinest 
under  SS  G,  5,  c.  141.     [Lord  Tenterden  C.  J.   Hick  v.  Meats  (4  B.  f  C 

69.)» 
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callad  upon 


J]    Tb#Cbantea       .Htf* 


'  M'K  ^fJiHIf  ebutriL'  A«  Atwuity  gi?cii  for  an  antecedent  debt  may 
be  within  tbe  miichiflf  of  the  act.  The  object  was  to  prefent  improrident 
baigainabyllie0ntoionofMOuJti«ib  Ibaftevilienotpretaitadif  apartj 
baying  advanced  a  lum  by  way  of  loan,  mayi  wbeoerer  he  pleaati,  call 
for  hit  money,  and  then  take  an  annuity  instead.  This  cannot  be  said  to  be 
an  annuity  gianted  without  regard  to  pecudiary  consideiatioo  or  money's 
worth,  IParke  J.  The  advance  of  money  should  haye  been  originally 
part  of  the  contract  under  which  the  annuity  is  granted.]  The  statute 
may  be  easily  eraded  if  a  giantee  may  nyi  **  instead  of  adTsndng  money 
I  will  release  such  a  debt." 


4|gqMUl 


Lord  TsifTiaDXH  C  J.  That  is  not  the  present  case :  and  here  the 
annuity  might  never  have  become  payable.  To  make  an  enrolmeot 
necessary  there  must  be  at  least  something  analogous  to  the  sale  of  an 
annuity.     It  is  useless  to  go  into  the  cases. 

Xjttlidalk  J.  This  was  only  giving  what  was  considered  a  better 
security  for  an  already  existing  debt. 


t^ASKi  J.  and  Tauntom  J.  concurred. 


Judgment  for  the  plaintiff. 


,'.       fi.  r. 
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jFidntiday,  The  KiKG  ogmnst  £•  Br aiw. 

By  andent        f  NDICTMENT  BUted  that  the  defendant  on  the  16tii 

cuBtom  a  select    '^-•-.-,,^,^  j,  y    c 

▼mtry  was  to  Of  MoTCh^  1 1  G.  4.,  and  long  before,   was  an  va^ 

nmrldiurdi.  habitant  of  and  residing  within  the  parish  of  SlBot' 
S!^*who*hil  ^*ofoa«w  /*^  Great,  Londtm^  and  able  and  liable  to  lenre 
•erod  the  office /||}^  ofice  of  oonsuble  for  the  said  parish,  and  that  at  a 

of  upper 

cburchwardcD,    meeckig  oT  die  trustees  for  putting  in  execatioft  an  act 

and  other  pa* 

rithionentobe  ;ief  the  90.  5.  «.  ^S.,  entitled,  &&,  duly  holden  on,  ftc. 

elected  by  the 

▼eitrymeii.  The  aforesaid,  the  defendant  by  the  said  trustees,  so  met, 
modem  timei  oonsisttng  of  thirteen  and  more,  to  wit,  J.  Z).  and  C.«{, 
elect  as  vMtry.  *&^*9  ^^^^  being  the  churchwardens  of  the  said  parish, 
SSone^JTo^    ^-  ^'  ®"^  ^  ^-  ^^®°  *^^°g  ^^**  overseers  of  die  parish, 

who  had  been   . 

fined  for  not  senring  the  office  of  upper  churchwarden:    Held,   that  they  were  good 

vestrymen. 

By  an  act  of  parliament  for  paving,  lighting,  and  watching  the  streets  of  a  parish,  the 
rector,  churchwtodmu^  overseers  of  the  poor,  and  veitrymeo,  were  appointed  tniateei  Air 
putting  the  act  in  execution.  By  a  subsequent  act,  the  trustees  appointed  to  put  the  first 
act  in  execution,  were  appointed  trustees  for  executing  that  act,  and  the  said  uustees  or  aay 
thirteen  or  more  of  them  were  authorised  to  elect  four  constables  for  the  parish  annually : 

Held,  that  the  presence  of  the  rector  at  a  vestry  for  the  election  of  a  constable  was  not 
necessary  if  thirteen  other  trustees  were  present. 

The  trustees  appointed  four  constables  for  the  year,  on  the  21st  of  December  1829.  One 
of  the  persons  so  appointed  having  in  March  1830  removed  from  the  parish,  and.  j^rcn 
notice  of  his  removal  to  the  trustees,  they  elected  another : 

Held,  that  the  trustees  havipg  so  appointed  the  four  constables  ibr  the  year,  BMgtaalio» 
on  the  removal  from  the  parish  of  one  of  the  persons  so  appointed,  elect  another  person  in 
his  stead ;  for  tfeut  tbcy  were  not  fuaoti  ofliciDy  aod  were  the  proper  perMoa  to  supply  the 
vacancy. 

By  the  custom  of  the  city  of  Lmukftu  all  peraons  appointed  oonatablesoB  SU  namu*$ 
Day  attend  at  Guildhall  on  Plough  Monday,  and  are  sworn  by  the  registrar,  and  those  who, 
when  vacancies  occur,  are  appointed  at  any  Other  period  of  the  year,  are  awom  in  bsaNne 
the  registrar  at  thf  lord  mayor's  court  office :  Held,  that  that  custom  applied  to  all  con- 
stables in  the  city  of  LandoTif  In  whatever  manner  appointed,  and  that  a  party  elected  ceo- 
stable  by  the  trustees  utukr  the  local  act>  was  bound  after  notice  to  attend  at  the  lord 
mayor's  court  office  t6>be  sworn  in. 

Indictment  chargfd^  $hat  tl^  deloodant  b(4ng  elected  to  the  office  of  constable,  had 
neglected  and  refused  to  take  upon  himself  the  execution  of  the  office.  The  proof  was^ 
that  he  reftised  .to  talcf  ihtt  ^alb:  pf  office:  Hfld^  that  that  was  primA  fiuao  ovidoBoa  of  a 
reAisal  to  take  t|pon  himself  the  execution  of  the  office : 

Held  also,  on.  lUMbn  Id  aba*  of  judcpoDcm,  that  Aa  Indictmeiit  toMmoi^  dwi^d^an 
offence,  by  alleaing  that  the  defendant  had  wholly  neglected  and  refused  to  take  on  hioudf 
the  execution  off  the^iac^  atid  that  fl  Wta  not  twetiiary  to  ttaM  that  lie  hi4  taQiaidtobe 
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and  nine  others  named  in  the  indictment,  then  being  X99^ 
vestrymen  of  the  said  parish,  was  duly  elected  and  ap-  ^  ^ 
pointed  to  be  one  of  the  constables  of  the  said  parish  afgqtna 
for  preserving  the  pe^ct»  and  doing  and  performing 
all  matters  and  things  relating  to  the  said  office  of  con- 
stable for  the  then  remainder  of  the  constable's  thfn 
present  year  of  office  for  the  said  parish,  in  the  noom  / 
of  one  T.  2%  who  having  been  previous^  ekctedl  and 
appointed  one  of  the  constables  for  the  said  paviab  for 
the  then  present  year,  had  since  gone  out  of  die  aaid 
parish;  whereof  the  defendant  afterwarcb  bad  notice- 
Breach,  that  the  defendant  not  regarding  bis  duty  in 
that  behaU^  unlawfully,  wilfully,  obstinately,  and  €on-  • 
temptuousiy  did  neglect  and  refuse  to  iake  upcn  iimseff 
ike  execution  f^  ike  said  affke^  although  duly  required  so 
Co  do,  &a     Plea,  not  guilty. 

At  the  trial  before  Lord  TetUerden  C.  J.,  at  the  Lon^ 
don  sittings  after  Michaelmas  term  1830,  it  appeared 
tliat  by  an  act,  28  G.  2.  c.  37.,  for  the  better  lighting  and 
cleansing  the  streets,  &c.  within  the  parish  of  St»  Bar^ 
iholomew  tlte  Greats  London^  and  regulating  the  nightly 
watch  and  beadles  within  the  said  parish,  it  was  enacted, 
that  the  rector,  churchwardens,  overseers  of  the  poor, 
and  vestrymen  of  the  said  parish  of  Si.  Bartkalomew 
for  the  time  being,  should  be  Imstees  for  putting  in 
^Gectttion  all  the  powers  by  that  act  given.  By  another 
scif  9  G.  3.  c.  23.,  for  amending  the  former,  k  wa^y 
by  section  1.,  enacted,  that  the  trustees  appointed  by 
the  former  act  should  also  be  trustees  for  putting  the 
present  act  in  execution.  And  by  section  ♦0.,  after  re- 
citing that  the  number  of  constables  for  the  said  parish 
was  insoficient,  it  was  enacted,  that  it  should  be  iawfol 
^'for  the  trustee^  ot  twjf  thirtem  or  morei^tbem^Uk^wl' , 

and 


■1 


l%^i       aitidf  appdtnirfoQT  constables  for  the  parish  drmuatty.^  In 
M.  n     pursuance  bif  this  act  the  trustees' had,  yearly,  on  the 

^»^  21  St  xif  December  J  being  Sf.  ^omasVDay^  or  its  morrow 
(whenever  that  least  fell  bn  a  Sunday)^  chosen  four  con- 
Stables,  from  the  passing  of  the  act  to  the  present  time. 
On  St  Thtma^s  Day  18^9,  the  usual  annual  meeting  of 
the  trustees  for  the  choice  of  constables  was  held,  when 
T:  T.  and  three  other  persons  were  chosen  constables 
for  th^  yestt*  ensuing^  and  sworn  in  (in  usual  course)  on 
JPhugh  Monday^  and  T.  T,  continued  to  serve  as  con- 
stable until  the  16th  of  March  1830,  when  he  gave 
notice  to  the  trustees  (who  were  then  assembled  in  the 
vestry  room)  that  he  had  removed  out  of  the  parish. 
The  trustees  present  (being  thirteen  in  number)  then 
proceeded  to  choose  the  defendant  constable  in  his 
room.  Several  instances  (both  before  and  after  the  act 
of  9  6.3.)  were  proved,  where  vacancies  having  oc- 
ciirred  in  the  office  of  constable  by  death  or  removal 
fi^om  the  parish,  during  the  year,  others  had  been  ap- 
pointed In  the  place  of  the  persons  so  dying  or  re- 
moving. Notice  of  the  appointment  was  given  to  the 
defendant  on  the  day  he  was  elected,  and  on  the  19th 
of  March  he  was  served  with  a  notice  requiring  him  to 
take  upon  himself  the  execution  of  the  office,  and  per- 
sonally to  appear  at  the  lord  mayor's  court  office,  over 
the  ^xyal  Exchange^  in  the  city  of  London^  before  the 
registrar  of  the  said  court,  or  his  deputy,  on  the  20th 
of  Mctrch  at  eleven  o'clock  in  the  forenoon  precisely,  to 
be  swbm  hi.  He  did  not  attend  pursuant  to  the  no- 
tici6.  - '  It  ai^peared  to  be  the  custom  in  the  city  of 
London^  that  all  persons  elected  to  the  office  of  con- 
stable on  St.  Thomases  Day^  should  attend  at  Guildhall  on 
Ptoi^  JobfldSzy^  to  be  sworn  in  by  the  registrar  before 
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the  lord  major j^  aAcl  thflt,tbQ3«  9pppiP^dvAt4py  ^h/^      l*ft?f 
period  of  the  year,  should  fittend  at  tbft  logrd  majoi;'$)  ^^ 

court  office^  there  tp  be  $woi^  i^  heSove  the  registrar*    v     \y^^^^ 

The  trystees  present  wbeD  ttio  daCendaat  va$  e(ec!ted\ 
constable,  were  the  two  cb^cch^ardeos,  Iwq  oyersee^$,> 
and  more  than  nine  others  who  claiip^  to  be  Cruatees) 
as  vestrymen  of  the  parish.    Oa  ^n  ia^ue.  tried  m^bc^t 
Court  of  Common  Pleas,  9  G.  !*«  the  custom.  Ji>\th^ 
parish  of  Si.  Bartholomew  waa  fotmd  to.bc^  tbat^'jtl)^ 
rector  of  the  said  church  for  the  time  beiiigi^  und  t;^ 
two  wardens  of  the  same  church  for  the  time  beu^,  Sf^^^ 
parishioners  as  had  served  the  office  of  upp^  cbu^rpbra 
warden  of  the  church  aforesaid^  and  such  otbfr.pit:^ 
rishioners  who,  by  the  suffrage  of  the  greater .  munbi^n 
of  the  said  rector  and  parishioners  being  ^einbera.,pf. 
the  vestry  of  the  said  parish  in  vestry  parochially  a$f-r,^ 
sembled,  should  have  been  elected  to  be  member^  of, 
the  vestry  of  the  said  parish,  have  been  used  and  ac- , 
customed  to  be  members  of  the  vestry  of  the  said  parish^t 
and  exclusively  of  the  other  parishioners  to  meet  in  the  . 
vestry  of  the  said  church,  and  there  to  consult  on  paro-  . 
chial  matters.     For  more  than  twenty  years  last  past  it . 
bad  been  the  practice  for  the  rector  and,.p^hioiwra 
being  membei^s  of  tbe  vestry,  to  elect. as  vestjrymea. 
those  parishioners  only  who  had  been  fined  ,fi>r  npt . 
serving  the  office  of  upper  church  wi^rden ;  and  the  ves^try-i . 
men  who  acted  as  trustees  at  the  meeting  ^jcbe^Q  4f&  ^  i 
fendaut  was  chosen  constable  were.  s^lect^.friQn9k  i^a^^, 
particular  class.     Several  objections  w^  taj^n  j^^|h^^{ 
trial,  but  overruled  by  Lord  7Vn/^<2^,ep4.tl^e^fc^d':',. 
ant  having  been  found  guilty,      .         .  ,.     ,„,,.    5,  ^  ^   \ 

Prendergast,  in  tfilary  term  18SI,  jn9yf^,%  JW^ 
trial,  and  again  stated  tbe  principal  objections  before 

urged. 
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lu^f^ed  First,  tbotfe  trustees  who  attended  as  Testf^ 
men  when  the  defendeBt  was  elected  t»  the  office 
of  constable,  were  not  duly  constituted  members  of 
the  select  inestry.  Aecording  to  the  custom  esta- 
blished on  the  issae,  the  rector,  churchwardens,  thos<» 
who  had  filled  the  ofBce  of  upper  churchwarden,  and 
diose  who  had  been  elected  by  the  restry  frcmi  the 
paridlioner^  were  to  be  vestrymen.  Here,  the  vestry- 
men  were  selected  fi*om  those  parishioners  only  who 
had  paid  tile  fine  for  not  serving  the  oiSce  of  upper 
dtmrckwarden.  The  modern  practice  of  selecting  from 
a  particular  class  was  inconsistent  with  the  ancient  cus* 
torn  which  was  general :  it  was  a  departure  fircmi  that 
oostem,  and  the  parties  so  elected  were  not  dafy  con* 
stkuted  vestrymen. 

Secondly,  the  rector  was  an  integral  part  €3f  the 
vestry,  Wilson  v.  M^Math  (a\  and  ought  to  have  been 
present*  ' 

Thirdly,  the  authority  given  by  the  act  of  parliament 
to  the  trustees  to  choose  four  constables  annually,  must 
be  .stricdy  pursued ;  and  having  exercised  that  outko- 
rity  on  8U  Tkoma^S'^tttfj  they  were  functi  officio,  tt 
was  held  under  the  48  Eiiz.  c.  2.  5. 1.,  that  when  an 
appointment  of  overseers  had  been  once  legally  made^ 
the  magistrates  were  functt  officio ;  Bex  v.  Great  Mar* 
/oiv(fr);  and  to  remedy  the  inconvenience  resulting 
from  the  death  or  remov^  of  an  overseer  from  the 
parish  daring  the  year  for  which  he  was  appointed,  it 
was  considered  necessary  to  pass  the  statute  17G.S* 
c*  58.,  which  enables  justices  to  appoint  another  in  his 
steads 
.  Fourthly^  by  the  common  biw,  a  conatabla  cannot 

^>  8  jr.  41- ^ 946.  note (»).  (6)SJfiMr,MC 

vacate 
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YMftte  hb  dffioe  bjr  leafing  duepitriaiK    Aiid»  here,  tbe        ItBflJ 

l#cttl  acts  rodce  no  pfovisioii  fern  svpplying  fiuch  faeancy*      ,_^       ., 

The  stattite  18  &  14  Cbr.  9.  it  ISw  «.  I5u  audtorises  two-       atsmimt: 

justices  to  supply  ▼acanctes  occasioned  by  death  of  coii« 

stiAilesy  or  their  removal  firon  the  pariah.    By  the  local 

act  2»  6.  2.  c.  37.  s.  27.  if  any  of  tbe  collectors  4d 

rates  (wbom  the  trustees  are  authorised  to  appoint  by 

s.  14.  of  the  act)  sbali»  dorhug  tbe  year  for  whick  be  in.; 

appointed,  remove  out  of  the  parish^  the  trustnas  may^s^ 

appoint  another  in  his  stead;  but  neither  of  tbe  lobal 

acts  contains  any  provisions  applicable  to  constables 

who  remove  out  of  the  parish.     It  seems  therefore  ta' 

bave  been  intended,  that  tbe  case  of  constables  dynigf 

or  removing  within  the  year  should  remain  subject  tO' 

the  provisions  of  IS  &  14  Car.  2.  c.  12.    If  so,  the  eflSaet' 

of  the  statutes  is,  that  any  vacancies  occurring  dnrtog 

tbe  year  in  the  office  of  constable,  by  death,  or  by  re**' 

moval  from  the  parish,  if  they  can  be  so  created,  are  to  - 

be  supplied  pursuant  to  the  statute  1S&  14  Cor.  2.  e»  15. 

by  two  justices. 

Further,  these  trustees   being  a  body  created  by* 
aOitute,  cannot  claim  to  appoint  by  an  immemorial 
common  law  custom ;  and  if  they  might,  tbe  indictment 
should  have  allied  such  custom. 
.  Then  as  to  tbe  refusal  to  serve.    The  evidence  was, 
that,  a  notice  baviug  been  served  upon  the  defendant,  he  - 
lefased  to  attend  to  be  sworn  before  the  registrar  of  the» 
lord  mayor.     Bat  the  registrar  was  Hot  the  proper , 
person  to  swear  him.    By  comraoa  law,  tbe  constable' 
is  to  be  sworn  at  tbe  eourt  leet,  or,  by  actof  paiftiameitt,^ 
before  justices  of  peace.     If  the  defendant  is  to  be  jttm*^ 
sidered  as  appointed  in  pursuanoe  of  the  Iqqsl  .act,  lie 
ought  to  have  been  sworn  in  before  two  justices;  he 

• '  i:    '  '    might 
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iSn,  might  tber^hre  be  right  in  ndhwy  to  be  mam  befint 
"~~  tbereffisCiBr.  And  the  cpetoai  of  gweering  in  rontfihlee 
yiMit  in  the  citj  of  London  at  the  lord  amya^B  ooort  o(Bo^ 
if  relied  upon^  should  have  been  slated  in  the  indictnent 
Again,  the  defendant  is  charged  with  refusing  to  take 
upon  himself  the  office^  bat  it  was  only  proyed  thathe 
refiised  to  be  sworn  in.  He  might  have  duly  eatccoled 
the  office  without  ever  being  sworn.  Rex  v.  Oorfi^ 
Maen{a). 

Lord  Tbkterdek  C.  J.  I  am  of  opinion  dbat  there 
ought  to  be  no  rule  in  this  case.  The  first  objection  is 
to  the  vestrymen.  It  appears  that,  by  the  custom  bb 
established  on  the  trial  of  an  issue  many  years  ago^  the 
select  vestry  was  to  consist  of  the  rector  and  choqrii* 
wardens,  those  who  had  served  the  office  of  upper  chnBctw. 
warden,  and  certain  other  parishioners  to  be  electsd  fay* 
the  vestrymen.  The  practice  of  late  years  had  besn- 
to  elect  as  vestrymen  those  parishioners  only  iriK>  bad 
been  fined  for  not  serving  offices.  Now,  as  the  power 
of  choosing  vestrymen  was  in  its  own  nature  not  limited 
to  a  particular  description  of  parishioners,  a  praotiQs,la 
limit,  for  their  own  convenience,  their  choice  to  pcDSoas 
of  a  particular  class,  is  not  by  any  means  inconsistent 
with  the  custom,  because  it  is  competent  to  the  vestty, 
at  any  time,  to  elect  other  persons  who  are  not  of  that- 
class.    It  is  matter  of  choice  in  both  cases. 

The  next  objection  is  that  the  rector,  wIkh  i^  i^  con^- 
tended,  is  an  integral  part  of  the  vestry,  was  not  prcfsot 
when  the  defendant  was  elected  constable.    Buttlyn^ 
is  a  pectdiari^  in  this  parish:  the  act  of  parliament; 


(«)  1  A  f  Jd.  811. 
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CTpressly  pVbvldesi  tfiat  constables  are  to  be  elected  by       1832. 
ifcc  trustees,  vr  any  thirteen  or' more  of  them.     This     _  "     *  r 
expression,' in' my  judgment,  renders  it  unnecessary  that       j^'aini* 
the  rector  shouM  be  present  at  a  vestry  fcr  electing  a 
constable;  .,*..•. 

•  Another  objection  is^  that  the  trustees  being  required; 
by  act  of  parliament,  to  choose  four  persons  annually, 
and  having  appointed  four  on  the  2 1st  of  December  1829 
for  the  year,  had  executed  their  powers  and  had  tio  right 
afterwards  to  appoint  the  defendant,  and  reference  was 
made  to  the  difficulty  in  the  case  of  overseers  under  the 
iSEliz^  which  was  remedied  by  the  17  G.2.  c.  38*  It 
is  to  be  observed,  however,  that  the  power  of  appointing 
overseers  is  given  by  statute  only,  and  ought  therefore 
to  be  strictly  pursued.  The  17  G.  2.  c.  38.  may  have 
been'  necessary  to  supply  defects  in  the  former  act, 
tKouglr  it  may  have  been  passed  only  to  prevent  or 
rtfmove  doubts.  But  this  is  the  case  of  an  office  not' 
c^ted  by  statute,  but  existing  by  custom.  And  it  seems 
tb  tfae  that  where  custom  gives  the  power  of  appointing 
constables  to  any  pax^ticular  persons  at  a  particular  time, 
iKere,  if  a  vacancy  happens  by  one  of  the  persons  so  ap- 
pointed  quitting  his  office,  those  who  have  the  power 
ol* 'appointing  in  the  first  -instance  have  also  the  power 
oT'iupplying  the  vacancy.  The  fifteenth'  section  of  the 
iSft  14*  Cflr.  2.  c.V2,j  enablfng  justices  to  appoint  on 
the  death  or  removal  of  a  constable,  was  referred  to. 
If *recites  **  that  the  laws  for  the  apprehencling'of  rogues 
attd'vagabonds  have  not  been  duly  executed" sometimes 
for  want  o(  officers^  by  reason  lords  'of*manors  do  not 
kce^  court  leets  every  year  for  the  makfrig  oflhinf, 
and  then  enacts  *'  that  in  case  any  constalle,  &c.  shall 
die  or  go  out  of  the  parisl/,  any  two  justices  of  the 
\y^C  3H.  S  s  peace 
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""1692.  pekce  itifiy  iVmk4  Htid  B#e{^  ir  ^SN  cdbstelil^  ttl& 
^  ^  the  said  lord  simit  bolil  h  dmurt  i^i^  itnirl  rktsa  qukrte 
Qgtthui  sions,  who  sbaS  iit)prove^f Ihe^d  oflkeb  ■o.made  md 
sworn  as  aforesaiif,  or  ^q^ipdJnt  oHh^s  as  thejr  sball  ifaiak 
fit^  It  is  niaiiife^t  fhoiK  difc  efimtftment  tbai  whare  the 
lord  had  appointed  a  constable  who  died  or  rtmoted 
from  the  parishi  and  a  yaeiincy  tmd  occurped,  he  night 
hold  another  court  and  appoint  another  person  to  fill 
np  that  vacancy.  The  aot  implies  that,  fcMr  it  says  the 
justices  may  do  so  until  the  lord  shall  bM  a  court 
Anodier  thing  may  also  be  inferred  from  this  statute,  Tiau 
that  a  party  who  quits  the  parish  may  be  understood  to 
have  abandotied  his  office,  so  that  another  may  then  be 
appointed  in  his  place.  It  would  be  extremely  iacon- 
.  venient  if  it  were  not  so,  because  I  know  of  no  kw  whfeh 
compels  the  person  appohited  to  the  ofBce  6f  ooDStable 
to  remain  in  the  parish  the  whole  year.  Itieii  ^  Ae 
lord  of  the  leet  might  appoint  persons  to  fill  up  vacaodes 
as  they  occurred  during  the  year,  it  seems  Uy  feMbw  that, 
in  other  instances^  whosoever  has  the  orightud  ffoWr'of 
appointment  must  have  a  ^inkilar  powe¥  of  StUtig  bp 
those  vacancies.  Upon  this  view  ictf  the  enaetnmt  de- 
ferred to,  I  think  the  statute  rather  goes  to  defeat  idie 
objection  than  to  suppbi^  it  Besides  it  was  -  pfhWld, 
with  respect' to  this  particular  parish;  that  ihl^' nslige 

had  been^  for  the  trustees  to  <ffll  up  vacancicii  as  iSey 

'''it  -  1 

occurred  Burlftg  Jifte  year.  Several  htstantes  were^  prdfM 
of  such  Bppdhltmentor  persons  to  fill  up  ^canci^,'ti6th 
before  and  since  the  act  of  9  G.  8.  r.2S.  ' '  '  ^'^ 

Then  an  bbjectibn  w^s  made,  tliat  the  defi^daiifit  was 
not  duly  summoned  to  be  sworn.  But  he  hM  liodoe 
to  attend  before  the  registrar,  that  he  might  tiAef  ^e 
oath;  and  it  appeared  ia  evidience  that  the  custom  of 

the 
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Ibe  ci^r  wn$t  4or.8U/pQr90Ds^.ai:ff)ointed  constables  at. the  1SS3« 
usual  tiaie  of  the  jreiur  to  attend  at  GuUdhaU  on  Plough 
Mantb^f  and  be  swocn  in  by  the  registrar  before  the  fl^otfui 
lord  mayor;  but  that  tho^app<Mnted  afterwards  at  an 
.  inuennediate  period  of  the  year  should  attend  at  the 
«  lord  mayor'a  court  ofl5oe»  and  be  there  sworn  in  before 
ibm  registrar.  If  that  be  the  general  custom  of  the  city 
of  LondcUf  it  will  apply  to  all  constables  appointed 
ivithin  the  city  and  its  liberties^  in  wha^?er  manner  the 
appointment  takes  place. 

Then  it  was  said,  that  the  evidence  against  the  de- 
fendant only  shewed  a  refusal  to  be  sworn  in,  whereas 
the  indictment  charged  that  he  refused  to  take  upon 
himself  the  office,  and  Bex  v.  Corfii  Mullen  (a)  was  cited, 
where  a  person  chosen  tithingman  at  a  court  leet,  having 
actu^y  discharged  the  office,  was  held  to  have  gained  a 
aettlem^t  by  execution  of  an  office  in  the  place  for  which 
,  ha  served,  although  he  was  not  ^wom  in.     Here,  how- 
,  .^vec^  the  refusal  to  take  the  oath  was  evidence  of  a  re- 
fusal to  take  upon  himself  the  execution  of  the  office. 
If  jiirieed  it  had  been  proved  that,  although  not  sworn, 
.  be  bad  acted  as  constable,  then  it  would  have  been  true 
ibf^  ihe  refusal  to  take  the  oath  did  not  prove  that  he 
opaiiised  to  take  the  office;  but  here  the  evidence  was  that 
. . .  tb^  ctefendant  refused  to  be  sworn,  and  that  constables 

,  ,Tfere  al^^ra  sworn  in,  and  there  was  no  proof  that  he 

♦ 

I  Avar  did  act  as  constable ;  the  evidence  of  his  refusal  to 
^  attepd  to  take  the  oath,  was  therefore  abundant  evidence 

of  a  refusal  to  take  the  office. 

It  was  further  alleged,   that  the  special   mode  of 
.  awearing  in  constables  in  the  ci^  of  London  ought  to 

bav^  been  set  out  in  the  indictment,  but  that  was  quite 

(a)  IP.  8tAd.^\U 

Ss2  unnecessary. 
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1S59.  unnecessary.  Suck  a  practice  might  lead  to  very  great 
length  in  indictments,  and  to  a  failure  of  justice  by  reason 
of  the  allegation  not  being  proved  in  the  precise  form  in 
nvhich  it  was  bid.  The  indictment  here  alleges  that  the 
defendant  was  duly  elected  and  appointed  to  be  one  of  the 
constables,  and  that  he  obstinately  and  contemptuously 
refused  to  take  upon  himself  the  execution  of  the  office^ 
although  required  so  to  do.  That  is  a  sufficient  alle* 
gation  of  the  offence  charged,  namely,  that  the  de* 
fendant  was  appointed  constable,  and  refused  to  accept 
the  office. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  As  to 
the  objection,  that  the  defendant  was  summoned  to 
attend  at  the  lord  mayor's  court  to  be  sworn  before  the 
registrar  there,  and  that  this  being  an  election  pursuant 
to  act  of  parliament,  and  not  by  the  persons  who  by 
custom  would  elect,  the  customary  mode  of  swearing 
in  was  not  applicable;  the  answer  is,  that  the  general 
practice  in  the  city  of  London  being,  for  all  persons 
elected,  to  the  office  of  constable,  to  be  sworn  in  before 
the  lord  mayor's  registrar,  this  applies  to  constables 
appointed  in  a  different  mode  from  that  which  was 
formerly  the  custom.  In  Wilkes  v.  WiUiams  (a),  it  was 
said  by  the  Court,  that  an  ancient  custom  might  well 
extend  to  newly  created  offices,  and  that  when  an  im- 
memorial privilege  is  claimed  for  all  the  officers  of  a 
court,  and  new  officers  are  made  within  the  time  of  legal 
memory,  they  must  also  fall  within  the  privilege;  and 
Bex  V.  Warner  (J))  was  cited,  where  a  privilege  was 
claimed  by  custom-house  officers  to  be  exempted  from 

serving  offices,  and  it  was  holden  that  they  were  ex- 

(o)  8  7.  £.  631.  (h)  8    .  B.  973. 

empted 
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empted  from  serving  the  office  of  overseer  of  the  poor,'       18S2w 

though  that  was  created  by  statute  within  the  time  of 

legal  memory.    Then,  here,  the  constable,  if  he  is  to  be 

considered  a  newly  created  officer,  would  still  be  bound 

to  be  sworn  in  before  the  registrar  of  the  lord  mayor. 

With  regard  to  another  objection,  that  in  order  to  sus^ 

tain  the  charge  in  the  indictment,  more  ought  to  have 

been  proved  than  a  mere  refusal  to  be  sworn  irr;  it  is 

true,  that  a  man  may  discharge  the  duty  of  the  office  of 

constable  without  being  sworn  in  :  and  if^  notwithstand-* 

ing  the  defendant  had  refused  to  be  sworn  in,  it  ap* 

peared  that  he  had  discharged  the  duties  of  the  office  in 

person,  such  refusal  would  not  be  proof  of  a  refusal  to 

take  upon  himself  the  office.     But,  here,  the  fact  of  his 

having  refused  to  be  sworn  in,  and  of  his  having  taken 

no  other  step  to  perform  the  duties  of  constable,  was 

abundant  evidence  to  go  to  the  jury  that  he  refused  to 

take  upon  himself  the  office ;  and,  although  he  might 

be  indicted  for  refusing  to  be  swoirn  in,  yet  that  fact  is 

also  evidence  to  support  an  indictment  against  him  for 

a  refusal  to  take  the  office. 

.    Taunton  and  Patteson  Js.  concurred. ' 

Rule  refused, 

.  Prendergast  afterwards  obtained  a  rule  nisi  for  arrest- 
ing the  judgment,  on  the  ground  that  the  indictment 
Was  defective,  because  it  did  not  allege  specifically  that 
t'be  defendant  refused  to  take  the  oath  of  office. 

Sir  James  Scarlett  and  Plait  shewed  cause  in  the  pre- 
sent term.  The  neglect  to  take  on  himself  the  execution 
of  the  office  is  the  substantial  offence.  The  refusal  to  take 

S  s  3  the 
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188i.  the  oath  is  evSclence  dP  th^t  offiirtiee;  Alnati  shd^  exe*^ 
cute  the  office  of  constable  wkhont  teking  tbfe  orntK,  Jtor 

^dmtt  y.  Co/y^  Mtdlen{a).  Its  ISktrki^t  CrkniMl  PletuUng^ 
9id  edit,  page  6  Id.,  diere  is  a  prededeAt  of  tan  ifidietilient 
against  a  pftrty  for  refttshig  to  take  on  himself  the  oAbU 
of  chief  constable,  and  th^ls  i^  no  allegatf oh  diat  here>- 
fiised  to  take  the  oath» 

Prendergast  Contril.  The  refusal  to  be  sworn  is  all 
oilence  for  which  a  party,  if  he  be  present  in  the  co»C 
leet  at  the  time  of  the  election,  may  be  fined ;  and  if  ha 
be  absent,  and  have  a  certain  time  and  place  af^intti 
him  for  taking  the  oath  before  a  jastioe  of  the  ptaoey 
and  have  also  express  notice  of  such  appointfnenCy  Md 
be  presented  at  the  next  court  for  having  relhstfd -|o 
take  it  accordingly,  he  may  be  amerced,-  Ha&)kim^  P.G 
book  2.  c.  10.  S.46.  In  Rex  v.  Tke  Inkabitiemis  if 
Whitehttrch  {b\  lAMedale  J.  doubted  whether  a:  chunjit 
warden  conid  lawfully  do  any  act  before  he  was  suriMte 
into  officer  and  in  Tremayiifs  Pleas  qf  the  Croovt,  i?!., 
there  is  the  form  of  a  mandamus  to  justices  to  swear  vk 
a  constable  of  a  manor,  and  it  recites,  as  the  object  4ff 
the  mandamus^  that  the  business  of  the  oflioe  of  oavr 
stable  may  iiot  remain  undone.  If  an  officer  be  koowii 
and  sworn  in,  it  is  not  necessary  for  him  to  shew  his 
warrant;  otherwise  it  is;  Hauk.  P»  C.  b.  1^.  c  Id.'  s.  &8. 
The  taking  the  oath  is  the  admission  to  the  office^  and 
the  refusing  te>  take  the  oath  constitutes  the  oimee;  tn 
Starki^s  Crim.  Pleadings  (2d  edit  page  620.)  there  lali 
precedieni  of  an  indictment  against  a  person  for  ref^iaii^ 
to  take  the  oath  of  constable  of  a  manor,  to'wMdi 


{a)  lB^4lJd.2lU  {b)  7  B.  fa  573. 

he 
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me^fi  p.  G  p.  817.  2JSI-,  .tl^fiwi.  ayre  two,  pK^ecedente     J 

9f  iadiecmeiiii  agnvist  persons  who  wero  duly  chosea.  ag*tlnd 
WBs4ibl&9»  for  reCusiog  to  Hake  )Lb^  oath  of  constable. 
•ad  to  execute  tbe.office*  £Lprd  TetUerden  C<  J.  There 
is  aagtlyer  precedent  1191  7r«i»a3f9if' ^  P.  C  page  28  L^  of 
an  indictment  for  refusing  to  execute  the  )office,of  ehief> 
constable  in  a  hundred,  and  there  is  no  allegation 
ihat  the  defendant  refused  tQ*be  sworn*}  The  ^pfiioe  of 
«bief  constable  was  created  by  the  f^tu^  of  fVivtQn  {a]% 
IS  Ed.  1.  si*  8»  c.  6.9  (4  Insi.  867^  2  Ifak's  P.  C.  96.) 
tibioh  does  not  require  ^t  the  party  appointed  to  tbe 
office  should  take  an  oath ;  whereas  tb^.  office  of  pet^ 
fcMstaUe  existed  at  cooimon  law»  and  that  imposes 
upon  ibe  party  appointed  the  obligation  of  taking  an 
oath,  duiy^  to  execute  the  office^  In  JSUx  v.  Hcdfard  (&} 
the  .defendant  was  indicted,  for  that  he,  being  a  fit 
peraoily  fro*  was  tali  die  elected  to  be  constable^  and 
ailfvwacda  had  notice,  but  from  that  day  to  the  time 
pf  :tbf}  indictment  non  sttscepit»  &c.  ^  totaliter  nc^ 
lexJIr^  Pemberi^n  moved  to.  qussh  the  indictment^ 
ifeir.ilnit  bs  wa^.  m>t  summpn^d  to  ^ipear  before  a 
jmsticSe  of  ihe  peaoe  to  lake  tbe'oatfa^  &c^  and  cited 
'Pf^^  Cttfe(<^)$  and  HoU  Cth  saidei  tb^t  by  the  new 
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'  (ft)  Tbm  o0ce  of  Mgb  Miiuble  mp  iostitif ted  Itmg  before  Uiat  statute^ 

This  appenTi  by  a  writ  or  mandate  of  the  56  Hen*  3,  preserved  in  the 

'  Adireriarla  to  ATbt/t  edition  of  MutdUvf  ParU,  bf  willed  writ  it  ie  pto^ 

nAML^&ml^  Bwmy  bundrtd  there  ibenld  heicoosilivt^  a  ^hief  comtahlet 

Hi  wboee  eyv'ftf  all  those  of  hii  hundred  awoqi,to  arm^  (i.  e.  to  have 

each  armi,  according  to  die  quantity  df  their  lands  or  chattels^  as  there 

^ir^dted,)  UiiaiBt  temMe  and  be  obMl^taut  t^Mtk  At  ^  idb^  of  tbo^ 

iJ«WiP  ilrWA/h^n/l  tet  the  cof^^aaoii^f  ^^J|pn>  P«9uqe.-;-.Ri^ii*« 

qglee  cf  ComUiiU,  2d  ed*  p.  13. 

(^  Omb.  3S6.  (c)  Jltyfh  7S» 


..'I 


S  s  4  statute! 


4»  'i  ^ASSA  ik  EASTEft  TERM      ' 

fSS^       stiitQ(e)  IS  &  14  Oar.  %  two  justAee^  of  the  peace*  may 
^^  ,  r     make  a  constable  in  dtefeuit  of^be  leet;  but  then  tbcjr 

^«rA«Mr       9bobk]  issue  their  warf  anti  siiifnifTinir  that  be  was  elected 
constable,  afid  requiring  hrm  to  thke  the  oaths,  &c^  and 
the  indictment  was  qoaslied  nisi.     There  the  indictment 
was  predsely  in  the  «ame  form  a^  in  the  present  case, 
and  it  was  quashed  because  it  did  not  allege  that  tiie 
defendant  was  sommoned  to  take  the  oath.     Besidest 
the  lAdictment  ought,   on  the  face  of  it,  to  disclose  to 
the  Court  ah  absolute  refusal  by  the  defendant  to  take- 
tlie  oflBee.    That  can  only  be  by  alleging  that  he  refused 
to  be  dworn ;  for  the  general  terms  used  in  this  indicl>» 
ment  might  be  satisfied  by  proof  of  a  refusal  to  appre* 
heind  a  party  in  any  particular  instance. 

Lord  Tenterden  C.  J.  It  is  sufficient  in  an  indict*- 
ment  to  charge  the  corpus  delicti.  Here  the  indictment 
states  that  the  defendant  unlawfully,  wilfiilly,  obstinately, 
and  contemptuously  did  neglect  and  refuse  to  take  upon 
himself  the  execution  of  the  office,  although  duly  re* 
quired  so  to  do.  That  of  itself  is  an  offience,  and  the 
refusal  to  take  the  oath  of  office  (although  it  may  coin 
stitute  a  distinct  offence)  is  prima  facie  evidence  of  a 
refusal  to  execute  the  office.  The  aliegation  that  he 
wholly  refused,  &c.  would  not  be  satisfied  by  proof  of  a ' 
refusal  to  do  some  particular  act.  In  Starkitfs  Crim, 
Pleadings  2d  edit,  p.  619.,  there  is  a  precedent  of  an  in- 
dictment against  a  person  for  not  taking  on  himself  the 
odice  of  chief  constable  in  a  hundred,  without  any  state- 
ment that  he  refused  to  be  sworn ;  and  there  is  no  dis- 
tinction in  that  respect  •  between  a  high  and  a  petQr 
constable. 

Little- 
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LiTTLSiuLB  J«    I  aia  also  of  opinion  that  an  o&nee        18S& 
19  srtffieietitly  chaiffed  in  this  indjctment.   The  precedent 
(£  anindiolroent  fhr  refusing  to  serve  the  office  of  chief 
constable  is  in  point.    In  Coixl  Dig*  tit.  Leet,  (M)  5.  it 
is  said  that  by  common  law  there  was  a  chief  constable  as 
well  as  a  petty  constable ;  and  in  Segina  v.  JVyaii  {a) 
there  is  a  dictum  of  Powell  J.  to  that  effect.    It  is  the 
duty  of  a  petty  constable  to  take  the  oath  to  execate 
his  office,  if  required  so  to  do,  but  taking  the  oath  is' 
not  the  only  evidence  of  taking  the  office.     The  refusal 
by  a  party  elected  to  take  the  oath  would,  generally 
speaking,  be  evidence  of  a  refusal  to  execute  the  office; 
but  it  is  not  necessarily  so^  for  a  party  might  execute 
the  duties  though  he  refused  to  be  sworn.     The  refusal 
to  take  the  office  is  undoubtedly  an  offence,  and  that  is 
charged  in  the  indictment. 

Faiuue  J.  concurred. 

Pattesout  J.  The  refusal  to  take  the  office  of  con- 
stdsle  la  «n  offence.  In  Starki^s  Crim.  Pleadings  p.  622., 
theveisan  indictment  against  a  person  for  refusing  to 
take  bis  oath  for  the  due  execution  of  the  office  of  con- 
stable of  the  ward  of  'Farringjixm  Within^  afler  being 
elected  at  a  court  of  wardmote^  or  to  execute  his  office 
in  any  manner  whatever. 

Rule  refused. 

(o}  S£<f.  ^)fm*  119S. 
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ivwaf^-   >  Newiand  against  Cliffe. 

B]rlettaBp»*     l}i  January  ISSO,  a  wri^  of  £1.  fa.  was  sued  out  of 

tent  King  JL     '  ,        ' 

•TomeftheFEnt        this  Court  bv  the  plaintiff,  directed  to  the  sheriff 

ffrmntcd  to  .^k  ''' 

hishcitiand'  of  ^fantpfgonshfre^  mdotsed  to  levy  IQOi/.;  and  in  the. 
I^Md*thcy,  same  month  the  sheriff  made  his  mandate  to  the  bailiff 
UiHff  or  Cliffs  9f^  liberty  of  Gawer  in  that  county,  commanding  him 

for  that  pur-  ^  j^^y  ^jj^j.  ^^^  ^f  ^^^  coods  and  chattels  of  the  de- 
pose by  him         ,i       i  J.  o 

mnd  them  from    fendant.    The  mandate  commenced  with  these  words :  — r 

time  to  time         ^ ' 

to  be  deputed,  «<.  Glamorganshire^  to  wit,  R*  F.  Jenner^  Esq.  sheriff  of 
the  fnU  return  tho  county  aforesaid,  to  the  bailiff  of  the  liberty  of 
uMidates,end  CroQ^T,  in  the  said  county,  greeting;"  and  after  reciting, 
ft  om^  dit-*°  ^®  ^"^  ^^  ^  '^f  which  was  returnable  on  the  morrow 
M^Atfiff  or*^  of  the  Purification^  and  that  the  defendant  was  the  pro- 
other  officer  of  prietor  of  the  Loughor  Colliery^  near  Swansea^  into  which 
cerning  the  (he  bailiff  of  Gamer  was  to  enter  immediately  and  exe- 

lame  returns 

within  the  said   cute  the  mandate  it  proceeded  as  follows :  —  *'  And 

district  should 

in  any  manner  because  you  claim  to  have  the  execution  of  all  writsy 

&e.  nor  enter  9x\d  the  return  thereof  within  the  liberty  aforesaid,^  io 

the'premiMw  which  same  liberty  the  execution  of  this  writ  wholly 

ddSSt^ofth?  I^^roains  to  be  made  as  I  am  informed^  therefore  I  c^m- 

rf  A^^''d*!lf**  "^^^  ^^^  require  you  on  the  part  of  our  lord  the  king^ 

his  heirs  or  as-  that  the  tenor  of  this  writ  you  execute  as  the  writ  itself 

signs,  or  some 

of  them:  requires  and  commands,  and  that  immediately  or  at 

Held»Uiat       \  ^   ^  '  \    .  .,        .  , 

under  a  grant  lefist  before  the  return  of  the  said  writ,  \'ou  send  me  a 
■^cciai%ro-  "  fuH  ^^^^"fP^,  thereof.  Hereof  fail  not  at  your  peril."  To 
!!J]^J^'jgi,*    this  ^  n]tandat(s  a  return   was   made    in   the    following 

return  writs  by 

his  baUiff  for  thsijmnvRP  d^plMd^vod  an  exoepiion  la  case  of  dafauliby  suchfaMU^ 

the  bailiff  so  deputed  might  fftum  writs  and  mandates  in  his  own  name ;  but 

Semble,  that  if  4IIM  h^  bben  no  soflh  ipicialprofiiioii^iQd  etoepiia«»  tho^faotm  fkm 
would  be  bound  to  n^ake  the  return  cither  by  himself  or  by  his  officer  in  his  (the  grantee's) 

words :  — 
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words :  —  '■  The  within  named  ffastel  Cliffe  hath  not        ISSSLi 
any  goods  or  chattels  within  my  bailiwick  whereof  I  " 

can  cause  to  be  made  the  debt  and  damages  within  men-        againu 
tioned,  or  any  part  thereof  as  within  I  am  commanded.  .,\u[  >.  \k 

The  answer  of  Lems  TAomaSj  bailiff  of  the  liberty  of 
GtJwerJ*  A  rule  nisi  was  obtained  for  quashing  thi| 
return^  on  the  ground  that  it  ought  to  Have  been  made 
by  the  Duke  of  Beaufort^  he  being  then  the  bailiff  of  thd' 
liberty  of  Qawer  designated  in  the  mandate. 

It  appeared  on  affidavit,  that  by  letters  patent  of  the' 
5  Jac.  1.,  that  king  made  a  grant  to  Edward^  Earl  of 

■ 

Worcester^  an  ancestor  of  the  Duke  of  Beaufbrtf  and  to 
his  heirs  and  assigns,  among  other  things,  in  the  word» 
following,  •*  That  he,  the  aforesaid  Earl  of  Worcester^  his 
heirs  and  assigns,  may  have  and  hold,  and  shall  ancj 
may  be  able  to  have  and  hold  for  ever,  within  (amongst 
others)  the  boroughs,  manors,  and  castles  of  StDansea^ 
Oystermouth^  and  houghor^  and  also  within  all  those  his 
lordships  and  lands  of  Gower  and  Kilvey^  and  within 
his  manors  of  KithvU^  Trwythoa^  Livum^  Peviard,  and 
West  GoweTf  in  Glamorganshire^  the  liberties  fellowing, 
that  is  to  say,  that  he  the  aforesaid  earl,  his  heirs  and 
assigns,  hf  his  or  their  bailiff  or  hailifi  for  that  ptrpose 
ly  him  tJie  said  earl,  his  heirs  dnd  assigns^  from  time  to 
time  to  he  deputed^  shall  and  may  hatie  thejidt  return  of 
all  writs  as  well  of  assize,  novel  disseisin^  mort  d'an«* 
cestor,  and  attaint,  as  of  all  other  writs,  mandates,  and 
precepts  of  his  said  majesty,  his  heirs,  and  successors, 
at  the  suit  of  whatever  person  to  be  prosecuted',  and 
also  all  manner  of  summonses  of  the  exchequer  of  the 
^id  king^  bis  heirs,  and  successors,  and'«lheir  estnacti' 
ivimwoever,  and  all  nMumer  of  execations  of  the  same 
within  the  castles,  manors,  boroughs,  lands,  and  other 

the 
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1%%^;  the  premises  hereinbefore  mentioned ;  <ind  that  na 
"  r  -  sberiS*  or  other  officer  or  minister  of  the  said  lord  the 
^Tut  king,  his  heirs  and  suoceissors  whomsoever,  concerning 
the  same  returns  or  execution  within  the  said  castles, 
manors,  &c.  or  any  parts  thereof,  or  precincts  of  the 
same,  shall  in  any  manner  intermeddle,  nor  shall  they 
nor  any  of  them  into  the  said  castles,  &c.  or  any  of 
them  in  anywise  enter  to  do  any  thing  in  execution  of 
the  pren^ses,  or  any  of  them,  unless  through  the  default 
of  ihe  bailiff  or  bailiffs  of  him  the  said  earl,  his  heirs  and 
assigns^  or  some  qfthemJ* 

'  It  also  appeared  by  affidavit,  that  the  Duke  of  Beau- 
Jbrt  as  the  lord  of  the  liberty  of  G(meTy  and  his  ances- 
tors, had  from  time  to  time  appointed  a  bailiff  of  the 
liberty ;  that  after  diligent  search  no  instance  could  be 
ibund  in  which  the  lord  of  the  liberty  had  at  any  time 
made  or  been  called  upon  to  make  any  return  to  any 
writ  or  mandate,  but  that  the  bailiff  of  the  liberty  for 
the  time  being  so  appointed  had  been  always  called 
upon  to  make,  and  in  iact  had  in  all  instances  made  and 
signed,  the  returns  in  his  own  proper  Christian  and  sur- 
name, and  had  always  in  his  own  proper  name,  and  not 
in  the  name  or  as  the  deputy  of  the  duke  as  the  lord 
of  the  liberty  or  franchise,  directed  warrants,  upon  all 
mandates  addressed  to  the  bailiff  of  the  liberty,  to  his 
sub-bailiff  to  execute  the  same ;  and  that  bail  bonds 
given  by  persons  arrested  upon  bailable  writs  within  the 
liberty  were  given  to  the  bailiff  of  the  liberty  in  his  own 
proper  name,  and  not  to  the  Duke  of  Beaufort  or  his 
ancestors. 

Sir  James  Scarlett^  Ludlow  Serjt.  and  Talfourd  shewed 
^au$|^i    The  Duke  of  Beaufort  was  not  bound  to  make 

the 
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the  rcKtpvn  in  bis  own  name^    TJb^  duirter  does  i^ot  ^ant        |388f 

him  the  return  of  writs  senerf^lly,  bat  by  hia  bailiflf  or      ^ 

bailifi^  to  be  by  bim  for.  that  purpose  deputed*     To,       yaifui 

exercise  that  privilege,  therefore,  it  appears,  from  the 

very  words  of  the  charter,  that  he  must  appoint  a  bailiff*. 

From  the  earliest  period  sheriffs'  mandates  have  been 

directed  to  the  bailiff  generally  or  by  name,  and  the 

returns  have  usually  been  made  in  the  name  oi^  or  at. 

least  by,  tlie  bailiffs  of  the  liberty.     The  Bishop  of  JEly 

has  the  return  of  writs  within  the  Isle  qfEly^  but  it  may 

be  collected  from  the  report  of  the  case  of  Grant  t.^ 

Bagge  (a),  thot  the  mandates  were  directed  not  to  the 

Bishop  but  to  his  bailiff.     In  the  soke  of  Peterbarougk,. 

of  which  the  Marquis  of  Exeter  is  lord,  the  mandates 

and  precepts  are  directed  to  and  returned  by,  not  the 

Marquis  of  Exeter,  but  the  bailiff  by  name«    In  the 

hundred  of  Taxsland  and  Laytanstonej  of  which  the 

Duke  of  Manchester  is  lord,  he  appoints  a  bailifi^  and 

the  mandates  are  directed  to  the  bailiff,  and  the  return 

is  made  in  his  name.    The  same  practice  prevails  in  the 

hundred  of  Hurstingstonef  of  which  the  Earl  oi  Sandwich 

is  lord,  in  the  hundreds  of  Norman  Cross,  of  which  the 

EaH  of  Caiysfort  is  lord,  of  Scarsdale,  of  which  the  Duke 

of  Devonshire  is  lord,  and  of  Kidwelly  in  the  county  of 

Carmarthen,  of  which  Lord  Cawdor  is  lord  (i)«    It  is 

not  unusual,  therefore,  for  the  lord  of  a  liberty  to  have 

the  appointment  of  a  bailiff  who  makes  returns  in  his 

own  name.     Mr.  Carrett,  who  was  lessee  under  the 

duchy  of  Lancaster,    of   the  office  of  bailiff,  of  the 


(a)  3  East,  128. 

(6)  This  was  statvd  as  the  result  of  enquiries  made  at  the  sberifia' 
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'  jretanm  in  hii  ovni  iiaatt*    Bfll:t^  May  bd'8aid*''tiijPLt 
:  although  die  kkig  byMs  ..pn^rogi^tive.  may  gcaat  tke 
.  vetianm  of  wrils^.liQ.GBiiiiot'  ooiiler  on  the  grantee  ^^e 
^  pcmar  of  apik>iotnig  a  <]/Bpu^;  foid  the.case.of  Suttm^t 
^  Uupiki{b)  %viU  be  eked»  «8  afaenring  tliat  the  king  can- 
not ooafev  a  privilege  coiUrBry  to  the  common  law.    If 
-  tke  kiogv  boirevePs  has^  from  all  time,   made  giaiits 
'  ef  tlie  ezecatioQ  and  return  of  writs  within  particnlar 
.  districts,  and  tlie  gcantees  Jiare  appointed  bailifi  wfao 
ka¥e  returned  writs  m  tbev  own  names,    tbat  will 
,  be*  aafficieat  proef  that  the  king  has  that  prerogatvffe. 
The  king  has  i3t»  inndonbted  prerogative  of  MtgfkHmg 
die  pawer  to  appoint  a  mere  ministerial  commoiifJ^w 
officer,  tboi^h  he  cannot  delegate  die  power  t0app<mit 
judges:  the  office  in  question,  however^  is  parely  aitiis- 
terialy  asnd  not  judicial.     The  kii^,  then,  has  the  raght 
'  io  appoint  the  bailiff  of  a  franchise,  with  power  to -name 
Bxxy  ministerial  officer,  and  this  is  frequently  done  In 
charters  to  corporations.    Thus  the  city  of  JLonitm^hy 
charter  appoints  the  sheriff  of  Middlesex:  abdiddieiigh 
that  charter  has  been  confirmed  by  statute,  still,  .bafiMre 
4my  statute  of  confinnation,  the  £ff>o]ninient  was  by 
Kohartec;    So  there  ai«  insCanoes  of  portioaa  of  ootinties 
being  sepaiaied  \xj  theJdng^s  charter  £poaa  tbe  eoim^iat 
Jasge^  and  «iiade  c6uades  themselves,  and  inoorperaited ; 
«aad   by  irirtue'  of   tke  charter  of  ineorpoaado*  -die 
sheriffs  ave  appomted  by  the  corporationa  of  those 
4k>untteB,  as  in  the  county  of  the  town  of  Nrmmttie. 
The  Qsbefs  in  this  eonrt  are  appointed  by  a  soperfer 
^officer,  flrho  holds  the  appointment  by  letters  patent 

«  ir  ,  i 
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jadiMl  oflfate9c«uitit  iiike  a^qnit^  MMreah  aoifaiaitfial 
^iffitev  if  tfaei  office  4)9^  gnm tool  ita  be- «kitcmd  Igr  him  in 
psnmif  3wt  if  a  jodieiaLoffloe  bagvanked  to  any  ooa  l»- 
BMddm  p«r  iC'inel  deputataqH  he  m«f  niake^i  deputy,  as 
'the  Koorder  of  Londan^  laid  the  retcnder  of  ^e^eral  other 
dtioi  and  boio«gh%  the  %temaad  of  the  bQroii|^  eooit  of 
Soutbwarirf  and  the  steward  of  the  palace  coart;  and 
where  ancient  usage  allovrs  a  deputy^  a  jodieial  offleer 
may  make  one^  as  constable  and  earl  aaarahal^  Cfaai*  Dig* 
tit,  Qfflcer^  (D)  2.  Besides,  the  Duke  of  Beaufiwii»  nbt 
bailiff  of  the  liberty  of  Gcwer^  but  l<Mrd  of  the  &aachi$e, 
and  the  lord  of  a  firanchise  and  the  bailiff  are  persons 
hawig  different  duties  and  responsilnlityt  and  hwre  been 
so  recognifled  from  the  earliest  times.  In  DaUon^s  Cffce 
rfShn^  chap.  39.,  tit  BOum  of  WritSj  p.  185.,  it  is 
SflDdifaftt  wheresoever  the  return  of  the  writ  pertaineth 
ID  the  tedgf  of  a  liberty,  yet  if  the  sheriff  doth  it  himseir 
itia  well  enovgh,  but  the  lord  of  the  liberty  may  have 
'bia  Mtion  sor  le  case  against  the  sheriff,  and.  Fineh^  58. 
4a«il)0d.  Jk^am,  in  DaUon's  Sheriffiy  tit.  BaS^  of  Fnm- 
^dtitiSf  p<  545*,  it  is  said,  if  the  lord  of  a  liberty  shall 
eboose  any  man  to  be  bailiff  of  his  liberty  who  hath  not 
jsuffioieiit  hnMis  mthia  the  same  county,  then  a  writ  shall 
bd'saot  to  the  sheriff  of  the  same  ooubty' iriieiiebi  suibh 
'lihtily  is^  oommandtag'  him  to  dischaiffe.  or  remove 
buoiubaiiiig  and  to  choose  another  bailiff  in  Us  plaee^ 
'Mdd  Siizh*  2fai.  Brev.  164  &. '  is  cited.  > ,  New  it  is  qfdte 
dear  that  the  sher^  .could  not  remove  the  locd  of  the 
fsanohise,  and  therefore  the.  officer  appainted^  him  to 
^SBfute  th^  wdts  must  be  the  permi  Sotstwled  by. Che 
word  bailiff.  By  the  statute  of  Wesim*  2.,  13  Edw.  1. 
U.  1.  r.  99;i  <«^ff  Ae  sheriff  return  that  b^  haih  delivered 
-'  the 


vtersv. 
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ISBS*        the  writ  to  a  bailiff  of  some  liberty,  that  indeed  haxb 
""  return,  the  sheriff  shall  be  commanded  that  be  shall  n€»t 

Kkwlako 

agpintt        spare  for  the  foresaid  liberty,  but  shall  execute  the  king's 
precept ;  and  that  he  do  the  bailiffs  to  wit,  to  whom  bi^ 
returned  the  writ,  that  they  be  ready  at  a  day  contained 
in  the  writ,  to  answer  why  they  did  not  execute  the 
king's  precept.     And  if  they  come  at  the  day  and  acquit 
themselves,  that  no  return  was  made  to  them,  the  sheriff 
shall  be  forthwith  condemned  to  the  lord  of  the  same 
liberty^  and  likewise  to  the  party  grieved  by  the  delay, 
for  to  render  damages.     And  if  the  bailiffs  come  not  in 
at  the  day,  or  do  come,  and  do  not  acquit  themselves  in 
manner  aforesaid ;  in  every  judicial  writ,  so  long  as  the 
plea  hangeth,  the  sheriff  shall  be  commanded  that  he  shall 
not  spare  for  the  liberty,"  &c.     In  19  Viner^s  Abr.  tit. 
JRetuntj  p.  206.^  there  is  appended  as  a  note  to  this  statute 
the  following  passage  from  Gilbert's  History  of  the  C  P., 
pp.25, 26.,  Sd  ed.  *^  After  the  conquest,  the  lords,  (whose 
private  jurisdictions  were  then  retrenched  as  inconve- 
nient to  the  Normansy)  to  maintain  their  authority  withia 
f  their  neighbourhood,  purchased  the  bailiwicks  of  the 
hundreds,  sometimes  for  years,  for  life,  in  fee,  at  a  cer- 
tain rate  in  fee  farm;  dnd  fov  this,  they  had  the  court 
leets,  &c.  and  the  return  of  the  writs,  so  that  the^or^ 
appointed  his  bailiff  to  execute  the  king's  writ  within 
his   franchise,   and   the   sheriff,    who  is   the  ordinary, 
bailiff  of  the  crown,  could  not  enter  the  same,  which 
was  a  great  obstruction  to  the  public  justice;   to  re-' 
medy    this,    Westm.  2.   cap,  89.    enacts,    that   if   such 
^iljffs  give  no  answer  to  the  sheriff,  the  court  should 
grant  a  special  warrant,   with  a  non   omittas,   which 
authorized  the  sheriff  to  enter  the  franchise,  by  which  it 
appears  that  the  king's  bailiff  was  to  answer  the  sum 

due 
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due  ftom  th^  francbise^  yet  they  were  bailiffs  to  the  18S2. 
sherifl^  to  answer  the  king's  process  sent  from  him  to 
them."  The  statutes  12  Edw.9^  siat.  h  c.  5^  and 
1  Eda^  3.  fiai.  1.  c.  5.  distinguish  between  the  lord  of  a 
liberty  and  the  bailiff  of  a  liberty.  [,Parke  J.  The  stat. 
12. EdviKS,  c.  5.  enacts,  that  of  returns  thereafter  do- 
Uvered  to  the  bailiffs  of  franchises,  an  indenture  shall  be 
made  between  the  bailiff  of  the  franchise  by  his  proper 
name^  and  the  sheriff  by  his  proper  name :  and  if  any 
sheriff  change  the  return  so  delivered  to  him  by  in- 
denture, and  be  thereof  convict  at  the  suit  of  the  lord 
of  the  franchise,  of  whom  he  received  the  returns,  (if 
the  lord  have  had  any  damage,)  he  shall  be  punished. 
That  does  not  assist  you.]  In  Daltou's  Sherfff^  c*  9SU 
tit  Betum  of  Writs^  page  183.,  Bradon,  lib.  5.  cap.  32. 
is  citedy  to  shew  that  if  the  sheriff  wish  to  enter  a  liberty, 
and  be  prevented  through  the  power  of  the  bailiffs,  a 
non  omittas  shall  issue,  and  if  the  sheriff  then  meet  with 
any  resistaiice,  he  is  with  sufficient  a!id  to  arrest  the 
persons  resbting,  and  to  keep  d)em  in  prison,  &c.,  never- 
theless the  lord  of  the  liberty  may  be  attached  to  appear 
tn  defend  himself  if  he  can  from  the  trespass ;  and  if  he 
avow  it»  or  cannot  defend  it,  the  liberty  itself  may  be 
taken  into  the  hancls  of  the  king,  and  detained  at  his 
wilL  In  19  Vin.  jtbr.  tit.  RHunty  p.  213.,  the  following 
caas  is  oiled  fi^om  14  £^.4.  fo.l.fr.  (abstracted  in 
Bro,  Jk  Betome  de  Briife,  pi.  99.)  ^^  The  sheriff  returned 
quod  maudavi  ballivo  (libertatis)  episcopi  de  £.,  who  r^ 
tnmedtquod  cepit  corpus,  &c.  and  had  him  not  at  the 
day,  &€•  by  which  distringas  ballivum  issued,  and  the 
sherW  returned  quod  ballivus  mortuus  est,  and  (on  de- 
bate what  process  should  issue),  by  some  distringas  epis- 
Vol.  III.  T  t  copum 
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'  '  "^  but  at  last  'disCiinfffes'  bafiiTU Jh  ^bidOisS^'^tt  c*  the  flrsi 
iiga^ttf  bailiff  issued  ^  ernd  If  te  r^thrned^  fb^:  thd^'ddTendain  isi 
not  taken,  he  (the  plaintSif^  itfiafljhave'taj«as,Aiid  pro- 
cess of  outlawry,  aod  wber©  4h0  bi^lltff  rfcturned  nihil^ 
capias  ballivum  shall  is^e.^'  '  Skv  tbaCj  although  it 
iseems  to  have  been  intimated  that,  on  a  fonner  occasion, 
there  had  been  a  distringas  upon  the  lorid  of  a  liber^, 
yet  after  consideration  the  proper  course  was  deMnedf 
to  be,  that  there  should  be  a  distringas  upon  tbe  haAlffi 

Campbell  and  Cresswell  contrk.  The  return  is'^ad/ 
as  being  made  by  a  bailiff  of  the  lord  of  the^Iibettjr^ 
of  Gower  in  his  own  name.  It  is  matelial  td-'ad^eft 
to  the  terms  of  the  mandate.  It  is  addressed  li^^tbc^ 
sheriff  of  the  county  of  Glamorgan  to  the  bf^ff  df^^ 
liberty  of  Gcnoer,  It  recites  the  writ  and  dien  stat^ 
as  a  reason  for  so  directing  the  mandate,  that-tbe  t'^lty 
to  whom  it  is  addressed  claims  to  haye  the  execolrbi^ 
end  return  of  writs,  and  then  it  commands  the  baSW  Itf 
execute  the  writ.  The  execution  and  return  of  wtilS' 
is  claimed,  however^  not  by  Lertois  Thomas  but  hf  th» 
Duke  of  Beaufort ;  and  althoiogh  he  is  to  execute  theltf 
by  his  bailiff  or  bailiffifrom  tidoe  to  time  appointed^  th^ 
diarter  in  ^  that  respbot  merely  expresses  what  woUld^ 
otherwise  be  implied^  because  the  grantee  by^  c«Mtai6ti^ 
law  might  appcuBt  a'depaty  tb  execute  this' (a  mitii^fCeriiA 
oiBce),  butithett  theiiepnty  must  act  fof!  and  in  tbe'tiMi^ 
of  the  priikii^l,  Can^  D^:%iffioeryip)iB.^  >TM  iJMiNl 
claims  tihe  vdtutn  fo6iwfkb,  VLtA  tO'hfn^nb«^foi%,Jth^ 
mandate  was  directed  ^  Leim^  TMtnas' ^is  the^'Akikgy 
bailiff  and  npt  the  king's.    The  Court  can  okiiy  4o6k^ 
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to  dieifcto^s  hailiffl  Besides  the  charter  is  <^  that  the  1882, 
Earl  oF  WoreeOer  by  his  faaUiff  in-  baUWSf  to  be  from  ^, 
time  to  time  deauted."  fParir  J.  Many  franehises  <v>mj< 
are  graated  to  the  earl  by  the  charter;  he  is  to  have 
the  xetttm  of  writs  in  the  boroughs,  lands,  manors, 
and  castles  therein  mentioned,  and,  therefore,  the  term 
hail^  may  vp^lj  to  the  different  franchises.  Lord 
TeiUerien  C.  X  Or  the  lord  may  appoint  two  bailiffs 
{mt  eoe  franchise.]  Wherever  acts  of  parliament  speak 
of  the  bailiff  of  a  liberty,  this  refers  to  the  lord  of 
the  franchise,  and  not  to  the  ofBcer  appointed  by  him. 
In  the  4  Ed.  3.  c.  9.  *^  it  is  accorded  that  no  sherifl^ 
bailiff* of  hundred,  wapentake,  nor  of  franchise,  nor 
WKikr'-esoheatorsi  shall  be  from  henceforth,  except  he 
^«ve  Jfinds  sufficient  in  the  place  where  they  be  ministerSf 
wheaeof  to  answer  the  king  and  his  people,  in  case  that 
any  man  complain  against  them."  Now  the  words 
*^  bailiff  of  a  hundred  "  must  necessarily  import  the  lord  of 
aifraaobise,  and  not  the  person  by  him  appointed  bmliff ; 
the  ot^t  of  the  act  being,  that  there  should  always  be 
asttbstential  person  who  shall  be  answerable  to  the  king 
mtA  bis  subjects.  The  person  appointed  by  the  lord  oi^ 
firancbise  may  sometimes  be  styled  bailiff;  in  the  second 
psqssige  referred  to  from  DdUan  it  is  so ;  but  the  mandate 
^  the  sheriff  is  manifestly  directed  to  the  king's  bailiff, 
and  ooi  to  the  person  by  him  appointed  to  execute  pro« 
ietowilhin  the  franchise.  The  king's  bailiff  is  the  person 
intended  in  all  process.  There  are  various  remedies 
given  against  the  bailifi  of  tbe  sher^;  if  they  miscon- 
4Det,  ibemselve^  they  are  liaUe  to  penalties,  but  that 
dpea  not  shew  that  they  are  king's  bailiffs,  or  can  be  called 
eliQIi  tp.vetum  the  writs:  and  so  there  may  be  remedies 
lyainst  the  bailiff  of  the  franchise.     So  in  various  acts 
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I8St^  of  parliament^  the  l^ifiW  i^  ffffbiiiQlH^fss^ce;  r^cqgnised,  but 
ibat  does  not  shew  Uiey  orethepeiti^rU)  wbomfpcacess 
is  to  be  directed.  The  27  if.^nX.^^.  ^»  9.  epacU  thai 
the  amerciainents  for  iusufficient  relams  of  wi^ts  or  pr<»- 
cesB  made  by  stewards  or  bailifis  of  liberties  or  fran- 
chises having  returns  of  writs,  &€.  shall  be  set  upon  the 
beads  of  such  stewards  or  bailiffs  and  not  upon  the 
sberifls.  That  manifestly  imports  that  the  liability  shall 
be  thrown  on  the  bailifis  or  stewards  of  liberties^  bat  not 
upon  the  mere  deputies  appointed  to  execute  prooesa. 
{Parhe  J.  In  J\flerY»  The  Duke  GfLeed${a)  which  was 
an  action  against  the  Duke  of  Leeds  as  lord  of  theniaAor 
of  Wakefieldy  for  a  false  return  to  a  mandate  finoi^  (he 
sheriff  of  York,  the  process  was  directed  to  the  du|(e^ 
and  the  return  made  in  his  name  by  his  baiU^Q  aaid 
this  return  was  held  to  be  the  act  of  the  duke  as  lord  of 
the  manor.]  In  the  eight  instances  referred  to»  where  the 
bailiffs  appointed  by  the  lord  of  the  franchise  have  made 
the  return,  it  does  not  appear  whether  or  not  they  are 
made  by  the  bailifis  as  deputies  of  the  lordsy  and  in  that 
case  such  returns  would  be  good.  No  instance  has  been 
cited  of  a  return  made  by  an  officer  of  the  lord  of  a  fraa- 
cbise  styling  himself  bailiff  <^  the  liberty.  The  interest 
which  the  Duke  of  Beaufint  has  in  the  execution  and 
return  of  writs  within  the  liberty  of  Gower  is  pared  of 
the  office  of  the  sheaff*  In  A^kyns  v.  Clare  (b).  Lord 
Hale  goes  very  fully  into  the  foundation  of  this  franduae 
of  the  return  of  writ8«  Originally  hundreds,  liberties  of 
hundreds^  &c.  app^r  to  have  been  granted  to  fiMttn  to 
particular  lords  in  like  manner  as  the  county  at  li^rge  was 
to  the  sheriff.  The  sheriff  had  to  collect  the  revenue  of  the 

(a)  9Slark.  iV.  P.  C  218.  (b)  1  Fenir.  399. 

crown 
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crown  in  A^eoMiy'iat  hrg^,  avid  tsbe  tord'of  tbeihanohiae 
In  bis  liberty,  ftiidf'th^e  grants  did  not  mcetamUy  or 
nsuail;  tontain  a  grant  ^  the  return  of  writs.  Lord 
Hide  m  Atlyns  v.  Cktte{a\  saja^  ^  Rebdma  brevidm  ia 
a  superadded  liberty,  tlioagli  the  hundreds  were  granted 
yet  the  sheriff  might,  and  nlust  still  return  the  writs  ex»« 
eoted  there."  It  is  said  that  the  mandate  and  the  rule 
to  return  it  were  addressed  not  to  the  lord^  but  to  the 
hailfff'  of  the  liberty  of  Gawer^  and  that  Leads  Thomas 
behig  bailifl^  tlie  return  by  him  must  be  good.  But  the 
ford  of  a  liberty  who  has  the  return  of  writs,  may,  when 
that  franchise  is  concerned,  be  properly  called  bailiff. 
In  Ccm.  Dig.  Retom  (A),  it  is  laid  down,  that  <<  if  the 
kmg  grants  the  return  of  writs  in  such  a  precinct  to 
another,  the  sheriff  remains  officer  to  the  court,  and  the 
grantee  is  but  a  bailiff  of  a  franchise ;"  and  in  die  case 
bi'Tlie  Tenon  of  Derby  ▼.  Foxlmf  (6),  the  mayor^  bailiffs^ 
and  burgesses  sued  the  late  sheriff  of  the  county  of  Devig 
finr  invading  their  franchise,  and  set  out  a  gfant  of  the 
return  of  writs  by  Jac.  1.,  and  it  was  said  by  the  Court, 
**  Notwithstanding  the  grant,  the  sheriff  remains  the 
imanediate  officer  of  the  court.  The  town  are  but  in 
the  situation  of  bailiff  of  a  franchise,  who  shall  return 
the  writ  to  the  sheriff  and  he  to  the  court."  In  all  re- 
turns from  counties,  or  more  limited  districts,  they  we 
oslled  bailimeki  of  the  officer  having  the  retom,  he 
therefore  must  be  baUiff.  Sberlfft'  ate  in  some  sense 
baiKfl^,  and  were  formerly  so  considered,  accordmg  to  the 
authorities  referred  to  by  Jkeob's  Leem  Diei.  tit.  Sheriff. 
Here  Lewis  Tkdmas  returns  that  fV»  C.  has  no  goods  in 
his  bsiliwick,  but  he  has  nio  bailiwick,  it  is  the  bailiwick 
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1888«       of  the  Duke  of  Beaufori,  and  LtmsTkmmi  b  bUliff  of 

the  Duke  of  Bem^rtj  artd  not  biiiRff  bf  ^e  Kberty  of 

asonut       Gower.    The  charter  gives  him  hb  pow6r'to  appoint  tL 

bailiff  of  the  liberty^  but  says  that  he  tnh^  ei^eeate  and 

return  writs  by  his  bailiffs;  and  the  noh  intronrittat 

clause  also  speaks  of  the  defaults  (not  of  the  bailiffi  of 

the  liberty,  but)  of  the  bailiffi  of  the  lord.     Again,  in 

the  case  of  Atkyns  v.  Clare  (a),  it  is  said,  ^  A  grant  to 

have  return  of  writs  in  a  county  is  void,  for,  in  efiedv 

it  taketh  away  the  office  of  a  sheriff."     If  so,  it  is  dtor 

that  return  of  writs  is  parcel  of  the  sheriff's  office,  anti 

he  who  has  that  part  can  have  no  higher  authority  tba^ 

a  sheriff.     Now  a  sheriff  may  make  a  return  by  \\i!& 

under-sheriff,  but  it  must  be  in  his  own  name;  and  s<^ 

also  should  the  lord  of  a  liberty  make  the  return  hhnsM^ 

or  by  his  bailiff  in  his  name.   It  is  immaterial,  therefore^ 

whether  the  party  having  the  return  of  writs  be  called 

the  lord  or  bailiff  of  the  hundred ;  he  is  the  king^s  re* 

presentative.     It  is  supposed  {Dalton^  5i}5,)  that  if  the 

lord  of  a  liberty  appointed  an  insufficient  bailiffs  thte 

sheriff  could  be  commanded  to  dismiss  him  and  appoint 

another,  and  hence  an  inference  is  drawn  that  there  is  a 

wide  distinction  between  the  lord  and  bailiff.    No  doubt 

there  is,  in  one  sense  of  the  word  baili£^  as  between 

sheriff  and  bailiff,  but  not  where  the  return  of  writs  {^ 

in   question.     But  the  position   quoted  is   altogedier 

questionable,  for  in  Derby  v.  Foxley  (ft),   it  is  said  by 

Lord  Coke,  <^  If  the  king  makes  a  man  bailiff  to  the 

lord  of  a  hundred,  this  is  void,  for  if  it  were  good,'  the 

lord  would  have  a  bailiff  against  his  will,  and  yetlroiM 

be  liable  for  escapes  allowed  by  the  bailiff.**    The  dukb 

(a)  1  Ventr.AOe.  {b)  1  Roll  Rep.  118. 

then. 


tfccili;cJ^iBipg^akav^,^Iieffalwrii>of  wjrits  J)? .hi6ibwlifl&:>  Ifggt 
»Mi^iu^Jfe,ripe}xe||wi>jifjwt:jn^^^  4t  41  events  by  j?""""^^ 
^,b«uU£  «  3^i» J^  ^  ^  return,  jK  pro&s«<s  to  be  tbei  ^<m^ 
iMwQ  of  i^6%iy/;  7i^9i4tff{ai^d  qo|(  of  (be  dal^e  or  the  lord, 
of  (SoKwer,  The  duke  could  not  be  sued  upon  it  for .». 
fiilse  return.  To  support  that  which  ha&  been  done,  the 
dak^  must  alj^r  the  nature  of  hia  clainii  and  say  not:^ 
lhat.be  ha$  Ae  return  of  writs^  but  that  he  ha«  a  right 
t#  appoint  the  person  who  shall  have  the  return.  But  he 
4pe^.iK>t  set  out  any  grant  of  such  a  right,  and  it  is  very 
^^ottbtGd  whether  the  crown  could  make  such  a  grant.. 
fff/Uffii  Hd^alcsise  (a)  shews  there  are  some  privileges 
iKhic^'the  king  cannot  grant  to  a  subject,  for  it  is  there 
sai<jLrthat:non^  but  the  king  alone  can  create  or  make  a 
^p^flti^li;  and  in  Cam.  Dig,  tit.  Franchises^  (F)  5.  it  i& 
$iH^/!  If  the  king  grants  power  to  another  to  make  a 
eorpo^tiouy  it  is  void,  except  when  it  may  commences 
upon  the  charter,  or  grant  of  the  king,  and  not  by  the 
pawtr  conferred  upon  the  other  by  such  grant;"  and, 
under  the  same  head,  (A)  2.,  it  is  said  that  the  privilege 
(ampng  others)  of  making  a  corporation  cannot  be 
flaio^ed  by  prescription;  but  that  a  man  may  claim 
thesfi  privileges  indirectly  by  prescriptioDt  fi>r  he  may 
ijlaiip^.  a  county  palatine  by  presccjptipn,  to  which  jura 
jgegfijia;  belong.  The  expre^ion.  ij^ed  by  Bracloih  b.  t, 
(U^  s.  f.,  is  perhaps  mqfQ;pi*pper,(jvi9,.that  the^  count  of 
|he  iQOunty  palatme  has,  regalem  ]{o^tat?m  .in  omnibus* 
Thi)^  a  count  palatme  i)^gjht,.ui)til  ^^e  f^tute  £7  Hen^  8. 
^e24«,  pardoj;^  treason^  .^,.  t^  ^gl^^  make  a  tenure 
iMl.qipitc^  Cm.  Dig.  tUi*,JFraneiii$f^  (D)  9,  But  there 
^  ,got}iipg  to  shew  tbai^.  the  Jciqg  alone  qould  create 

{^  10  Bep»  55  b 
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}^9^.       a  <»untjr  palailne  by  (Chprtf^r  ,(;wh^h  ifl  al^fljwf,  8p{«>o^ 
'  in  case$  of  prescription)  twnc)^  t^e .  ^^ist^ce  of  parlia- 

^""^kgihut       ments.     The  (wo  counties ,  palatine   of  Che^   and 
^.  ,  Dtfrhamj  which  exist  by  presc^riptH^n^  were  created  bj 

William  the  Conqueror  when  he  eiarcised  all  th«  rights 
now  vested  in  the  king  and  houses  qf  parliameDC  The 
county  of  Lancaster  was  created  a  county  palatine  in  full 
parliament,  anno  50  EcL  3.  In  counties  palatine,  the 
counts  appointed  the  sheriff;  and  in  the  great  caseji  Dd 
Gountie  Palatine^  Sir  «7.  Darns,  62.,  it  is  said  that  every 
count  palatine  has  jura  regalia,  one  of  which  is  to  have 
royal  jurisdiction,  and  by  reason  thereof  he  has  all  the 
high  courts  and  officers  of  justice  that  the  king  has.  In 
1  Hen.  7*  2S  b.  it  is  said,  *^  a  franchise  which  exalts  itself 
into  liie  prerogative  of  the  king  cannot  be  dahpgge^  by 
prescription."  Now,  this  franchise  of  appovntiiq^  one  tp 
stand  in  the  place  of  the  sheriff  is  similaE  to  the  firim* 
chise  of  appointing  the  sheriff  himself,  which  exists  ooij 
in  the  king  and  counts  palatine ;  and  in  the  latter,  be- 
cause  they  have  regalem  potestatem  in  omnibus^  The 
Duke  of  Beaufort  must,  therdbre,  have  the  return  Q>f 
writs  by  his  bailiffs  as  his  deputies  only,  and  he  is  u^ 
swerable  for  their  acts.  It  is  clear,  that  an  officer  genen^ly 
shall  answer  for  his  deputy,  2  Inst,  ^66.;  and  a  deputy 
ought  regularly  to  act  in  the  name  of  his  principal,  as 
an  under-sheriff  does  ail  acts  in  the  name  of  the  sfaf  riff 
and  as  a  servant  in  respect  of  his  principal.  And  it 
is  said  by  Holt  C.  X^  |deliy^^)g  the  opinion  of  the 
Court  in  Parker  y.I^ett{fl^  that  "an  under-shjeriff 
must  act  in  the  naipe  of  the  high  sheriff  beomsfs  ihci 
writs  are  directed  to  tl^e   high  aheriffi''     The  Pj^ 

has 


Cum. 
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bM'tid  ]56#er' (Ibr  the  efaiinei^  does  not  even  profess^  liSiL 
to  p^i  it)  td  iippoJtii  bailiffs  of  the  liberty,  but  only  J — ^ 
bfltiins  deputed  tb  execute  process.  He  may  a{^int  agpm^ 
severat,  but  surely  they  cannot  all  make  returns.  The 
duke  here  claims  the  return  of  writs  by  his  bailii&. 
Then,  by  analogy  to  other  cases,  he  is  the  person  to  be 
ruled  to  make  such  returns.  The  lord  of  a  manor,  by 
hh  siewardj  admits  to  and  grants  seisin  of  a  copyhold 
estate;  but  the  mandamus  to  admit  is  directed  to  the 
loM,  diough  sometimes  to  the  steward  together  with  him, 
Jtex  T.  The  Lord  of  the  Manor  of  Hendon  {a\  Rex  v. 
Cbjggon  (6),  Bex  v.  The  Marquis  of  Stafford  (c). 

Cur.  ado.  vidt^ 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  This  was  an  application  to  quash  a  return 
iliade  by  Levois  Thomas^  as  bailiff  of  the  lordship  of 
Gtmer^  to  the  sheriff's  mandate  for  the  execution  of  a 
writ  of  fieri  facias  issued  by  the  plaintiff  Newland 
against  the  defendant  Cli^*  And  the  question  was, 
wdether  the  return  could  be  made  by  Lews  Thonuu  in 
bis  own  namC)  as  bailiff  of  the  lordship,  or  ought  to  be 
made  by  the  Duke  of  Beaufbrty  the  present  lord  of  the 
feftiidiise,  or  by  Lemz  Thomas  in  the  name^  or  as  the 
bailiff  of  the  duke. 

There  is  much  variety  and  some  confusion  on  this 
subject,  in  the  books  of  learned  writers  and  the  dicta 
of  former  judges;  and  this  has  probably  arisen,  in 
some  measure,  irom  the  difference  in  the  royal  grants 
tff  franchises,  and  the  practice  that  has  prevailed  in 
diftsnsnt  lordships.    It  is  perfectly  clear  firom  the  \sak* 

(a)S7.J{.4S4  if)  6Ba^y4Z\.  (c)  7  Matt,S2U 

v  *'  guage 


<Bkw**¥P 


the  lord  of  a  liberty  and  the  bailiff  of  th^|ii^|^J^v«H^ 
in  m^ny  cati^  CQ«i$i^«P^i[MT4iil^P(Hj|>0r9Q8%  ^M^g 
distinct,  dutiqs  m4  ^r€a^OiAt)iU^  lo%W?  of  #^?e  aggf 
were  referredtO  iii  aif^iwe^tMbutf  ib^ig^Js.  W/ qi^i  tb#t 
places  this  inatter  in.  a  cleamr  ligh(  than  the  «Uilf 
1  Ed.  d.  £to^^  1.  C.5.  which  enacts,  ^^  That  from  hepofh 
ferth  against  the  false  returns  of  haili&  of  franchl^cis 
which  have  full  return  of  writS}  a  man  shall  have  ayei;^-r 
ment,  and  recover  as  well  against  them  as  agjaips^  ttif9 
king's  sheriff,  as  well  of  too  little  issues  re^riied.fi^ 
in  other  cases,  so  that  it  falleth  not  in  preju^ice:of;tbQ 
lords  in  blemish  of  their  franchises ;  and  that ; the leiSrtAto 
of  holy  church  be  always  saved;  and  that  all  the  piandshr^ 
tnent  fall  only  upon  the  bailiffs,  by  punishment  of.t^f 
bodies,  if  they  have  not  whereof  to  answer/'  The  dHat 
tinction  is  also  to  be  found  in  two  chapters  of  Dalto^i 
Office  of  Sheriffs^  and  appears  to  have  been  taken  and 
acted  upon  in  the  case  in  the  Year  Bopk  l^Ed^M 
"fo.  1  £•,  quoted  in  Viner^s  Abridgment^  vol.  Id.  Rte^ 
turn,  {R).  In  that  case  the  bailiff  had  returned  cepi 
corpus,  but  had  not  the. body  ready  at  the  day,  whes^ 
upon  a  distringas  issued  agairifit  the  bailiff,  to  which  4he 
aheriff  returned  that.  hei  was  dead.  And  then  one  quesr 
don  mdde  was,  whetbdr  a  di^tritigas  should  issue  agai^al: 
the  bishop  /oli^»„  tbei  l^irdfOf  th^  Uberty.  In  the  end, 
a  distringas,  19^. ^wandod  against  the  succesaor  of  thi^ 

.  The  distinctif)nthje4w4^nithe  lord  and  the  b$iW;bei9g 
thus  reciignisfA  >^d,rtl»4^eve^tii|g  |hat  yai^ety  yi  itb^ 
books  to, ^irfiichj  bitteib§6>»e  ^Mifcd,  it  becQWies  if es««h 
aary,  in  thej  p<frtiaij[!ar,  «cq^  jiow  before  the  CfH^f ^7i|o 

m^^i^  Jfee^^m^  qfti^fi  ffmtipf  th'»  lordsWp^  ai^id* 

;    i  practice 
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'  T&«  gMnt  •wkidi  wa^  mttdt  by' James  An  First  t(>  tb^ 
Earl  of'  Wbtic^t^i''<}(  dnii  and  other  lord»hipS|  ooBUAm 
the  following  daasie  r-^It  > is  granted  that  the  Barl  df 
WbrcesteTj  bis  heirs  and  assigfis,  by  bis  or  tbeir  bailiff 
or  bailifls  for  that  pnrpose,  by  the  said  earl,  &€.  from 
time  to  time  to  be  deputed,  shall  and  may  have  foil 
retnm  of  writs,  8tc.  It  cannot,  in  our  opinion,  be  denied 
tbat  the  king  might  authorise  the  lord  of  the  liberty  to 
appoint  a  bailiff  who  should  have  the  return  of  writs^ 
BOeh  a  bailiff  being  a  ministerial,  and  not  a  judicial 
^Scer.    If  it  bad  been  intended  that  the  grantee  and 
bis  beirs  should  be  the  persons  to  return  the  writs  in  the 
dyah^aister  of  bailiff,  the  words  <<  by  his  or  their  baififl^ 
ftc«  would  have  been  unnecessary  and  improper,  and 
the  concluding  words,  prohibiting  the  sheriff  to  enter 
tmtess  through  the  default  of  the  bailiff  of  the  earl,  would 
have  been  incorrect ;  and  the  expression  should  rather 
have  been  *^  unless  through  the  default  of  the  said  eaiii** 
If  a  lordship,  with  a  return  of  writs  therein,  be  granted 
by  the  crown  without  such  a  special  provisicHi  as  i^ 
found  in  the  present  grant,  the  grantee,  that  is  the  lord, 
may  and  probably  must  be  the  person  to  make  the 
tetom,  rither  by  himself  or  by  his  officer  in  his  name. 
•Under  such  a  grant  it  cann€4^  be  su{^)09ed  that  the 
grantee  would,  infact^  execute  the  vhetiff's  mandate^  or 
make  the  return  to  it,  though,  in  contemplation  of  law, 
all  must  be  considered  a9'ddnife'%  bifni    The  grantee 
ittusf^  in  iact,  appoint  an  offide^tddo  Aie business,  and 
die  person  so  appointed  would 'be  like  tbe  sheriff^ 
^dffiAerS)  and  would,  in  common^  speeeb,  be  called  thte 
'%biMPof  ibe  liberty,  and  in  pracdoe  it  may  be  expected 
"••''  •  that 
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that  die  didriflB's.  nwndrtp  ifrotild  rfa»  dqlivctodb  to 
tlKMigh  ^e  would  >  rctiKDi  itinthk  ^ftitie  of  his  priacqvah 
Tliere«are  ia  C0i(:e'A  £ff<ritaltiaD>iiiskm^  in 

this  latter  fonn.  The  one  occurs  in  some  proOeedings 
m  quo  warranto  i^;ainst  the  iDbabitants  of  the  viU  and 
borough  of  Denbigh  {a).  The}^  in  their  pleaf  set  out 
letters  patent,  whereby  King  Edward  the  Sixth  graoted 
to  the  burgesses,  their  heirs,  successors,  and  assigns,  the 
return  of  all  writs,  precepts,  &c.  The  other  occurs  in 
proceedings  in  quo  warranto  against  individuals  for 
usurping  the  franchise,  inter  alia,  of  the  return  of 
writs  (&)•  The  plea  sets  out  letters  patent,  whereby 
King  Edward  the  Fhrst  granted  that  the  Bishop  of 
Winchesier^  and  his  successors,  should  have  the  return 
of  all  writs,  &c.  In  neither  of  these  instruments  is 
there  any  provision  that  the  grantee  should  have  tl|e 
i^tum  by  his  officer  (c)»  And  the  difierencie  in  the 
grants  may  account  for  the  differences  in  practice,  and 
reconcile  much  of  the  contrariety  of  doctrine  dial  h 
fcund  in  the  books. 

In  this  lordship  of  Gawer  the  practice  has  been  con*' 
formable  to  our  interpretadon  of  the  grant  It  doe^ 
not  ^>pear  that  ki  any  one  instance  the  dieriff^a 
mandate  has  been  directed  to  the  lord  of  the  Kberly  by 
name^  or  has  beeo  served  npon  the  lord,  or  retamed  by 
the  lord,  -or  by  aby  person  in  the  name  or  as  the  batiiir 
or  minister. of.  the  lord.  On  the  cimtriiry9  the  pnetiee 
appears  to  have  bcfen  totdtre^t  die  mandi^  to  theballi£9 
son^etimes  menddnmg  bis  tpetrscfnat  tumifs^  and  ato(tor 
times  omitting  it^'  apd  tkat  th^  noaadate  has  alw^yd  bead 

(fl)  Co»  Eiitr,  SZi^h.         '  {h)  Co.  EfUr.552a. 

(c>  ^e  kttekv  bd#ft««K  pfMridek  lb«t  the  tbieriff  bbttl  wA^^M^M 

^f^-^^^^r,  i""^^>  ^«ff^^of  «i»«  >wl»OP  and  tys  ^McoM^fif^ 
tf  their  baiiiffs.     Hie  other  has'  a  non-intromitut  clause  without  aor 

^teeinioD. --      r''-'  '"   "■  *■  •"  '•       ■     ^  ,'«*  -''j'^ 

' ^  *  served 


VftwsMii 


IN  THJi^Stdd^ji^YiAMdt  WUSLIAU  IV. 

Mved  t)tL  tb«  pfaraeA  fflting  Ike  office  of  bifliff  at  the       ItWt 
^t9»  and  returned' by  him  < in  kb  ovn  kumie  as  ImBiH 
in  tbe  nmntoermirliich  tkevetuniin  qoekdon  Iras  beeli 
Blade.  ...  .   r 

Tbe  only  question  now  befcre  us  is,  the  propriety  cf 
the  return ;  and,  for  tbe  reasons  given,  we  think  the 
return  properly  made;  and  consequently  the  rule  must 
be  discharged. 

Rule  discharged. 


Sir  Charles  Merrick  Burrell  agamst       Friday, 

Nicholson. 


npHE  parish  offioers  of  5/.  Margarei  in  the  city  of  Wss^  In  tntpMs  for 

-I-  enteiiog  to 

mintier  assessed  the  plaintiff  to  the  relief  of  the.  distnin  for 
poor  for  his  house  in  Bichmond   Terrace^   Whitehall*  defraduit'(wiio 
The  plaintiff  refused  to  pay  the  rate,  contending  that  his  t^J^  £ 
premises  were  not  within,  or  parcel  of,  the  parish,  bein^  SJ^irod^S^JII? 
situate  within  the  verge  of  the  ancient  royal  palace  of  !|S*?2niiff^ 
WkUehalL  in  the  county  of  MidiUeiex.    He  was  thero^  >>?nae  wu 

'  -^  ^  within  the 

upon  summoned  before  two  justices,  and  they  issued  a  pwiih,  which 

.f  i^  Ui«  plaintiff 

distress  warrant  for  the  rate,  whi^  wss  exeeated  by  the  denied :  Held, 
defendant  The  plaintiff,  for  the  purpose  of  trying  the  tiff  could  noc 
^ueslseift  l>etween  himself  and  the.  parish  officers,  brought  g^Don  ^  the 
an  actba  of  trespass  against  the  defendant  6»  entering  ^^^^^^J^ 
bbho^etodlMrdn.  He  jA^ei  a  j^mc^  The  ^j-^-J;^ 
pkaatiff  subsequently  applied  to  theaMorney  acting  on  bim  to  he  a 

periabioneTa 

behalf  of  SK,  Margaret^  Wesimitoier^  ibr  an  inspection 
of  all  the  books  and  other  documents  belonging  to  tbe 
parish,  then  in  the  custody  or  power  of  the  parish 
officers^  with  a  tiew  of  collecting  sach  information  as 
(hey  might  afford,  touching  the  matter  in  dispute.     This 

being 


•  ■  t 


6^  1  ICABESIW  EA81S9R<iT&Baf 


t-^  T       ■'  i 


obHttHtd  a  i^b,  ealling  ^iipoR  ^faeedsfimdait  to  tsfaev 

li^pmti  c§ii^e  why  the  filnJiMtiff  tsfaimld  mot  •  be  jaUowcd  tQ>  id^iect 
t^  parish  boobir  upon  dotif^Mif'tiiejrble 
t^  mean  time  given  to  the  ivlBitryr  bltd^^  and  it  was 
scaled  on  aflSdavit  in  suppoct  of  tbe  role^  that  the 
books  were  believed  to  contain  information  material  to 
the  question  between  the  parties. 

Campbell  and  J.  Jervis  now  shewed  caose.  This  is  « i 
new  application,  and  Cox  v.  Capping  (a)  is  a  clear  au- 
thority against  it.  It  is  stated  in  1  Tidd^s  Practice^ 
p.  593.9  dth  ed.,  that  books  of  a  public  nature,  and,  in 
particular,  parish  books,  may  be  inspected  by  parties 
who  have  an  interest  therein ;  but  the  plaintiff  here  dis- 
claims having  an  interest,  for  his  case  is,  tbat.he  is  Ho 
parishioner. 

\&\t  James  Scarlett  and  FoUettj  contra.     The  defends 
^nts  have  averred  on  the.  record  that  the  plaintiff  is  a 
parishioner;  they  cannot,  therefore,  for  the  purpose  of  t 
Resisting  this  application,  allege  that  he  is  a  stranger*  < 
Cojf  V.  Capping  {a)  was  the  case  of  an  impropriator 
claifl[iing  a^nst  the  churchwardens;  as  regarded  ths ^ 
dispute  betw^n  thetn,  he  was  a  stranger,  and  «i»*  ^ 
questionably  aotiBg  iqptm  a  distinct  and  adverse  in teie^e<  * 
and  at  the  tine  j  erf  that  ^decision  lhe*courts  of  law  were  ^ 
less  liberal  tfajanr^lbey/ Jiiva  dace  been,  in  gsanftag  ' 
equitable  reoiidiasw^    J:  ik   . 


^'. 


-> 


J  1 
'■:*,' 


-  '/'U   ..'''■'       "  "  *        '    '    1 


Per  Ctaiam  (^.  ^.T^htB  lis  in  tfaf  nature  of  an  ttppliK' 
cation  for  a  mandamus;  for  the  books,  to  be  the  subject 


• 


(a)  "1  Jji,  Raymd.  zh^l 

(^  Lord  Tenterden  C.  J.,  LUliedale  J.,  and  Parke  J. 

of 


IK  TH£!fiaaXDJl!£E8Aii  WHSaAOM  IV. 

oCsilidlbidikeJflie  pfeMsbvoaus^bebooki  fi{r^iiii^iDsq|i«c^ 
tiBftof  «biA4indnUaiiiii$  noqld  ^BimdMAatbgA  beea 
mmr^d^ran  the^fAttyihntam  bimiiiheMitfaait  to  hMl  some 
iBterest  in:  theidDeubidncs^tO'  beex^iMd*  No#  tliaC 
the  pnesent  plohiiff  opoddd/noc  ba«e  dona  He  diBclaiim 
bcmg  «  pariabioneiv*  atid  at  the  same  time  demands  an 
jBspection  of  the  evidence  on  the  side  of  the  parishioners. 
Cox  ▼.  Copping  (a)  is  in  some  d^ee  different  from  this 
case»  but  there  is  no  reason  for  departing  from  the  rule 
acted  upon. 

Rule  discharged. 

(a)  1  LtL  Raymd.  537. 


The  Kino  against  The  Churchwardens  of     Friday, 

St.  Mary,  Lambeth.  «if    t . 


A  RULE  nisi  had  been  obtained  for  a  mandamus  calling  Whentfaein. 
habitants  of  • 

-     on  the  churchwardens  of  Lambeth  to  make  a  church  |Mriah  iimve 
race,  under  the  following  €irciraistaace&    In  March  1819  plication  totfM 
the  parishioners  in  vestry  passed  resolatioos  that  certain  ^^^J^^^ 
new  churches  and  cbapeb  should  be  boiit  iQ  the  parish ;  ^^^|fft^* 
that  the  parishicnen  wooid  raise  money. by  loan  for  ssg.5.c4s. 

*  -^      '  #.14.&Gaand 

ptvcbasing  and  enolosing  the  Miles,  ofjaochicbandies  and  59  G,  s.  e.  134, 
chApels  and  Soc  defiraying  half;  thpi  BXpeBoe/of  their  in  conaequcnce 

_^»  1   .1    ,  VI  L    .  ij  •'         -J  i_         _A  •      obtained  a  loan 

eiectfon;  and  that  sudh'kisn  shatddi'De^pnajDj!)  cerlam  for  the  purpoat 
lU^iMdimtalaiam.,  to  be i«i.a<i(bKsift»anfiliot>,  or  bya  t^'SiM. 
church-rate  not  exceeding  4rf.  in  the  pooiidipei  annum.  ^'^^Sfwdma 
A  committee  was  appointed  for  carrying  these  resolutions  n»y  jiukc  • 

^^  •/     B  rate  for  Kpay. 

an«er}q|ffeBt;  and  they  presented  a  jietiti(>a  lo  the  com-  ingtheinterart 

J''     'i      '■'  <:  '->■    .  n -I-    1>  u'i'.'  '.  (as  directed  bj 

«i  61.  of  the  fint-mentioned  act)  without  any  further  consent  of  the  parishioners  to  such  nrtCb 
The  Baking  of  such  rate  ia  not  a  matter  of  jeccleiiatf icp|l>  cggoi^ance. 

.  ..I    ).  ...    T  ...ipwoners 

I.' 


CASES  IN  EASTER  TBItM 

IB9^  mUsiotiers  under  the  act  tor  boHdiDg  BAHAonel  obofdiCB 
(58  G.  3.  €.  45.))  stating  the  abo¥6  reeoliitioBfi,  and  pvaj^ 
ing  the  commissionen  to  grant  a  OMnelf  of  the  tam 


lb*  Knra 


Oraicfairaidcni  required  for  erecting  the  proposed  cbiirches  and  chapels^ 
hsMMwra^'   and  a  loan  for  further  carrying  the  resolotions  inte 


effect,  aooording  to  the  fourteenth  seedoo  of  the 
The  commissioners  made  the  grant  and  loan  required^ 
and  also  advanced  further  loans  at  the  request  of  the 
committee ;  and  it  was  agreed  by  the  parishioners  that 
a  rate  of  4d.  in  the  pound  per  annum  should  be  raisod 
and  paid  to  the  commissioners  in  discharge  of  the  in- 
terest  and  principal.  The  whole  amount  of  such  rate 
was  pledged  to  the  commissioners  as  securiQr  for  the 
loans.  The  rate  was  anni^Uy  made  and  levied  till 
1880,  and  the  interest  to  September  1881,  and  a  part 
of  the  principal,  paid.  But  at  a  vestry  held  in  Ja* 
nuary  1831  for  making  the  rate  as  usual,  the  meeting 
refused  to  consent.  The  commissioners  called  upon  the 
churchwardens  to  make  and  levy  a  rate,  and  proceed  to 
discharge  the  debt  according  to  agreement,  but  these 
parties  declined  doing  so  without  the  consent  of  the^ 
vestry:  whereupon  the  present  application  was  anadfr 


T^esiger  now  shewed  cause.  A  prslfminafy 
jection  in  this  case  is,  that  the  making  of  a  cbnreh  vaiai 
is  a  matter  of  eeeiesiastical  jurisdiction,  Bex  v«  'Hi 
Ckurchxminhns  of  SL  Peter,  Theifijrd  (a).  In  Jftrx  n< 
The  Ckurckwardem  of  Si.  Mai'gare${h\  where  riie  aaaw 
objection  was  taken  without  snocees,  the  pvooeeding 
called  for  was  only  preliminary  to  making  the  rate.  Ani 
if  this  be  a  matter  within  any  ecclesiastical  law  or 


(«)  ^7.||,96i.  {h)  AU.^S.%50. 


IK  THS  Snwro  YCm  0[b  WiLLlAM  IV.  t»t 


i»  il.tt  «q»e98iy  ex0»p|dd  from  4be  opfiration  of       l^ttb 
M  <&  8«  c.  M  Ik  a4h    SuppOBing  Hm  objeetipn  not  -lo 


The- 

pnvail,  the  qmilian  Iuim  prioG^ly  cm  seeto.  56.  £8.  %i«}mc 
and  61.  By  aeet  M.  the  cburoh  ratios  ave^  ki  all.caaesy  GfattniMiiiikM 
to  be  die  seciueiiy  foir  all  awvia  of  iiiofl«y  advanosd  by  the.  x^tjm^ 
oommiaaioBen  to  any  pariah  uoder  this  act;  and  the 
dMmshwardens  are  empowj^red  ainl  required'  to  make 
paaper  rates  for  repaybg  suoh  sums.  By  sect.  56.  the 
obarckwardens  of  any  pariah,  with  the  consent  of  the 
MHiy^  may  borrow  any  money  upon  the  credit  of  the 
rates,  and  are  empowered  and  required,  in  any  case  in 
which  anch  money  shall  have  been  borrowed,  to  raise  by 
nte  a  aum  aufficient  from  time  to  time  to  pay  the  in^* 
t&restt  and  the  principal  by  instalments  as  there  sp&* 
oified.  Seat  60.  provides,  that  no  application  or  offer 
be  made  to  buUd  any  church  or  chapel  by  means  of  rates, 
nplesa  the  major  part  of  the  inhabitants  and  occupiers 
aasesaed  to  the  relief  of  the  poor,  in  vestry  assembled,  or 
where  there  is  a  select  vestry,  four  fifths  of  sucli  vesti^,. 
ahaU  conaent  thereto ;  nor  unless  two  third  parts  in  value 
of  the  proprietors  of  messuages,  lands,  &c.  within  such 
pariah  shall  have  given  their  consent  in  writing :  thj8» 
however,  is  altered  by  59  G.  S.  c.  134.  5. 24.,  which  pro- 
vMes  Aat  no  such  application  shall  be  made,  if  one  third 
IB  value  of  the  proprietors  there  described  shall  dissent* 
Then,  by  sect*  61.  of  the  former  statute  it  is  enacted, 
that  **  it  ahall  be  lawliil  for  the  churchwardens  of  the 
palish  IB  which  any  such  church  or  chapel  shall  be 
built,  upon  any  such  appKcadoit  of  the  parishioners  as 
^faaesaid,  and  they  are  thereby  authorised  and  requiited, 
to  make  rates  for  raising  the  portion  asaited'in  any  such 
application  to  be  provided  by  means  of  rates,"  if  a  por- 
tion <Hily  is  to  be  so  provided,  or  the  whole,  if  the  whole 
^^fbh.  III.  U  u  expense 


4  < 


5«|l 


/.l^flff.       expense  is  to  be  so  defrayed;  **  or  to  borrow  any  such 
— '  -  sums  upon  the  credit  of  any  such  rates ;  and  in  every 

The  King  ^  . 

ofnirut        such  casc  to  make  rates  for  the  payment  of  the  interest 

Churchwardens  of  any   monies   advanced   f6r  tW  building'  an^'stifch 

Lambktu.^'    church  or  chapel  upon  the'  credit  of  the  rate,"  and  for 

providing  a  fund  for  repayment  of  the  principal.   On  the 

K.  construction  of  these  clauses,  the  churchwardens  dofObt 

if  they  can,  of  their  own  authority,  make  the  rate,  and 
whether  the  consent  of  the  parishioners  be  not  necessary 
for  imposing  the  rate,  as  well  as  for  making  the  appli* 
cation  to  the  commissioners. 


Lord  Tenterden  C.  J.  There  is  no  doubt,  upon 
the  sixty-first,  compared  with  the  other  sections,  that 
the  churchwardens  have  authority  to  make  the  rate. 
They  cannot  borrow  money  of  the  commissioners  under 
these  acts,  unless  an  application  to  thdm  shall  have  been 
agreed  to  by  the  vestry,  and  not  dissented  from  by  one 
third  in  value  of  the  proprietors  within  the  parish.  But 
unless  the  churchwardens  had  authority  to  make  a  rate, 
the  vestry  and  proprietors  might  consent  to  the  appli-^ 
cation,  and  afterwards  declare  that  they  would  never 
pay  the  money  borrowed*  As  to  the  first  objection^ 
making  a  rate  to  pay  a  debt,  under  these  circumstances, 
is  not  a  matter  of  ecclesiastical  cognizance. 


f"'- 


f<( 


•0*    : 


1  '  (Ml 


LiTTLEDALE  and  pARK£t  Js.  concurred  (a). 

Kule  absolute^ 


al     !.  .^ 


The  Attorney-General  and   Wightman  were  to  Tiave 
supported  the  rule.  ^ 


*■    '■■    ••  ■    ■ ;■!!'  (n; 


id)  Patuson  J.  had  gone  to  the  bail  court  to  hear  motloDs* 


IN  THE  !Sfc(bND  'YfiAR  OF  WIL'LIAM  IV.  >e>5 

1882. 


•  "■— ■ 


Hall  against  Habriet  Tapper,  Executrix  of 

Robert  Tapper  (a). 

CCIRE   FACIAS  on  a  judgment.     Plea,  that  after  To  wire  fadai 

1  ,«,..«,       on  a  judgment, 

the  testator's  death,  and  before  the  issuing  of  the  Uie  defendant, 

writ,  and  before  the  defetidant  had  any  notice  of  the  re-  pleaded  that 'sb« 

tooeryoithe  debt  and  damages  as  in  the  writ  mentioned,  ter^6«/^'«te 

she  bad  fully  administered,  &c. ;  and  that  she  hath  not,  f;**  ""'^^  ^ 

^  '  '  ^   the  recovery, 

nor  bad  at  the  time  when  she  first  had  notice  of  the  said  f"^  ^  ^^ 

*^  '^  bad  bad  no 

recovery^  or  at  any  time  afterwards,  any  goods  or  chattels  wMts  since. 

^  »       .  Repiicalion, 

which  were  of  the  testator,  &c»     Replication,  that  after  tiiat  tbe  de- 

\  t     r         %  »      1       1  1  I     r         fendanl  had 

the  recovery,  and  after  the  testators  death,  and  before  notice  of  the 
the  writ  issued,  to  wit,  on,  &c.  the  defendant  had  notice  g^^.  and  bad 
of  the  recovery;  and  that  q/ier  she  so  had  notice^  she  ^^s:  Held 
had  goods  of  the  testator  in  her  hands  to  be  adminis*  *!**'  ^^ "!"" 

O  tion  of  notice 

tered,  wherewith  she  could  and  on^'ht  to  have  satisfied  "•  *^*  P***  ''■^ 

°  surplusage,  and 

the  debt,  &c.     General  demurrer  and  joinder.  •      the  replication 

bftd,  as  leading 
to  an  imma- 
V  .  «•    f        1  rr.1  !•       •>         tcrial  issue ;  for 

Jeremy  in  support  of  the  demurrer.     The  replication  a  judgment,  to 

•    It  ..  r  '  *  1  .T.    ibe  entitled  to 

is  bad,  as  consisting  of  immaterial  averments.     It  does  preference  in 
not  appear   on  the  pleadings  that   this  judgment  was  ^^i"^^ock"' 
docketed ;  and  if  it  was  not,  then,  by  the  statute  4-  &  5  ^^  f"™*") 
IV.  4*  M.  c.  20.  s.  3.,  any  other  notice  of  it  was  ineffec-  M.  c  20. ;  and 

notice  of  it  in 

tual :  it  stood  on  the  footing  of  a  simple  contract  debt*  any  other  waj 

.       is  of  no  coDse» 

Hickey  v.  Hayter{b).     To    allege   that  the  executrix  quence. 
had  notice  of  a  judgment,  and  afterwards  had  assets, 
when  it  is  not  shewn  that  the  judgment  was  docketed, 
is  no  plea.  Steel  v.  Rorke  (c) ;  and  the  essential  part  of 

(a)  This  case  was  decided  on  the  4th  of  Afay^  but  has  been  unavoidably 
postponed. 

(b)  €  T.  it.  384k  (c)  1  ^.  j;  P.  307. 

U  u  2  the 


nhaink 


..\ 


remains  withtMit  answer.     J     •   i  i  j;    ,i     |  «..      (j 

I'  'I;   /^  V    [ 


.11       M     V 


Dampier  contrL  The  replikatidn  Wsw^r»  the  plea, 
and  contains  sufficient  matter  fbr  ^Chtit^l^os^.  Thei 
defendant  should  have  pleaded  that  the  judgment  was 
not  docketed  ;  and,  at  all  events,  it  was  unnecessary  fi>r 
the  plaintiff  to  reply  that  there  was  a  docket.  In  SieH' 
▼.  Rorke  (fl),  the  rejoinder  that  the  defendant  had  fi^Nte^ 
of  the  judgments  was  held  insufficient;  but  there  the' 
replication  had  expressly  stated  that  they  were  ttlit' 
docketed.  In  this  case  there  is  no  such  averment ;  it 
was  sufficient,  therefore,  to  say  generally  that  the  de- 
fendant had  notice  of  the  judgment,  and  afterwards 'kad^ 
assets.  It  must  be  inferred  from  these  pleadmg^  Ihtt^ 
the  notice  was  that  which  alone  is  good  in  law.  [/^ft^ 
dale  J.  Notice  or  no  notice  to  the  executor  is  quite 
immaterial  in  pleadings  on  a  judgment ;  it  is  not  ae  if  it 
had  been  a  bond.]  Then  the  same  objection  applies  to 
the  plea ;  and  it  should  have  been  averred  there  that  the 
judgment  was  not  docketed. 

Lord  Tenterden  C.  J.  The  difficulty,  in  this  case> 
has  arisen  from  the  introduction  of  unnecessary  words 
in  the  plea,  but  it  is  not  bad  for  containing  surpluftac^ 
By  the  statute  4*  &  5  tV.  ^r  M.  c.  20.,  a  judgmeni  not 
docketed  is  entitled  to  no  preference  in  administratian^t 
it  is  like  a  simple  tofitract  debt;  and  this  is  the  ^Mrjr 
plea  that  would  have  been  pleaded  to  an  actiob  ion  sikk 
a  debt,  except  that  rcfference  is  made  to  tbe'tiikic*«rhefi' 
the  defendant  had  notice  of  the  recovery,  which,  how- 


ever, makes  no  essential  difference.    Hitke^'9*  HtgNri^y 

(a)   IB.^P,  307.  ^  (6)  6  T.  R.  M4. 

shews 


IN  THETiftoPFbiSiE)Ui/o|r  ^lL|>IA|i  IV.  f^^ 


oa  the  pka  of  plen^  administravij,  »ik1  praved,  A»t  tha  "=- 

judgment  was  docketed,  if  that  had  been  the  case.     It  3""<^. 

waa  not  neoessacy  for. the  defendant  to  allege  in  ber  " 
fktk  that  there  waa  uo.  docket. 

LirnLEDALE  J.  The  avermait  of  the  defendant  aa 
io  notice  of  the  recovery  is  mere  sarplasage,  and  the 
savie  aa  if  it  had  been  pleaded  that  she  administered 
ll^ore  aoy  other  event  quite  collateral  to  the  matter  in 
fttestioo* 

■ 

^JPiMlllE  J.  Notke  b  only  important  with  reference 
19^  ^cilHri&y ;  itt  administration ;  where  no  priority  coold 
beii^^imed,  it  is  immaterid  whether  or  not  the  defendant 
ad|iiiiiiateced»  or  had  assets,  before  or  after  notice* 

.  PAtoBSON  J.  concurred. 

Leave  was  however  given  to  amend  the  replicatioov. 


n 


The  Kino  dgmnst  Thomas  Jon£s  Wood.        ^*^Ith. 

r'  ... 

A  RULE  was  obtained  in  0»t  Inst  teriib  calling  upon  An  iDdictment 
for  a  DuisMiott 

i    '  Johi  Silk  to  shew  cause  wt^  all  .pipceedings  in  this  in  keeping  a 
praaacvdon  shoukl  not  be  stayed)  with  oo^ts  of  the  pre*-  ing-h^n  was 
$eat  apfdicatioii  to  be  paid  by  biiDifind  al<so  to  shew  by  ^^ate  pr?  ^ 
v^iMt  authority  he  acted  88.U?e:pix>sfcw*)r'$  attorney.  It  |JS.*^oviiff 
cpfteisd  thsdf  at  the  &^emier.  aessipnft  for  Middlesex  p,^^**^ 

/,  ,  I      I         ,  further.     An- 

other party  then  caused  a  venire  to  be  issued,  and  oUier  steps  taken  fbr  bringing  the  cue  to 
l^lt^lhw^  dmnd  bf  the  origiiial  prDieeuter  to  foii>ear.  On  motion  by  Uie  latter  for 
a  s^y  of  proceedings,  (he  alleging  that  the  offence  bad  been  discontinned)  this  Court  refusad 
),  the  prosecution  being  for  a  public  nuissnce. 


U  u  3  1830, 


«B» 


f       ( 


CA3BS  'ts  EASTER  TERM 


Th«^KtNd 
Woo]>« 


.'■  ■'•:    .-  "' 


IBSO,  PearcCi  the  party  abcnrcireferred^lo  as  theprdse- 
secutor,  preferred  an  indictment  against  Wood  for  a 
nuisance  in  keeping  a  comnfMm  gaming^hoUsCi  and  ihe 
bill  being  found,  the  defeadaD|t  entered  into  recog^ 
nizances  to  appear  and  answer  >such  indictment*  Pearce 
afterwards  removed  it  by  certiorari,  and  for  this  pur* 
pose  employed  an  attorney  named  George^  the  attorney 
{Hague)  who  originally  acted  in  the  case  having  been 
struck  off  the  roll.  It  was,  about  the  same  time,  commu- 
nicated to  Hagtie  that  the  prosecutor  did  not  intend  to 
take  any  further  proceedings.  Pearce  stated,  in  the 
affidavit  on  which  this  rule  was  obtained,  that  when  the 
indictment  was  removed  the  nuisance  bad  ceased,  aad 
that  it  had  not  since  been  renewed ;  but  Hague  alleged 
that  the  prosecution  dropped  in  consequence  of  a  com- 
promise. Notwithstanding  the  communication  from 
Pearce^  Hague  caused  instructions  to  be  given  to  John 
Silk,  an  attorney,  for  carrying  on  the  prosecutioir,  and 
Silk  sued  out  a  venire  facias  for  the  purpose  of  bringing 
the  case  to  trial ;  and,  although  required  by  George  (in 
November  1831)  to  desist,  he  afterwards  obtained  a  dis- 
tringas, and  levied  on  the  defendant's  goods  for  his  de- 
fault in  not  appearing.  The  original  prosecutor  and 
his  attorney,  George,  disclaimed  any  knowledge  of  Silt 
or  participation  in  his  proceedings. 


White  now  shewed  cause,   and  Curwood  and  Piatt 
supported  the  rule. 


Lord  Tenterden  C.  J.  This  is  an  indictment  for  a 
pii)lic  nuisance,  and  not  for  any  matter  in  the  nature  of 
a  private  injury.  I  think,  therefore,  that  the  Court 
ought  not  to  interfere. 

Little- 
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(Mifitid{u\  "Mjk^HB,  fnrdseoution  fer  this  offsooe  had 

been  disoMttitiued^'  the'-Oourt'  directed  the  Attorney* 

(yenerfll'to  proceed  (6). 

Rule  discharged* 

(a)  The  reporteni  have  been  favoured  with  the  following  note  from  the 
Crown  Office:  — 

,  The  King  against  Oldfield.  Eattet 

'  *  1623. 

J(^ic^)f  fi;t(T  (on  the  prosecution  of  a  private  individual)  for  keeping  a  com- 
inon  gaming-house.  A  rule  nisi  was  obtained  by  the  Attorney- General, 
taAfng!  \ni  ihe  defendant  to  shew  cause  why  the  solicitor  of  the  Treasury 
^{lOM^ffi^^^  '^(^'^^'^  ^^  cause  a  new  record  of  nisi  prius  to  be  ingroased, 
and  the  postea  and  verdict  to  be  indorsed  from  the  Judge's  notes,  on  an 
affidavit  that  the  postea  could  not  be  found,  and  that  the  solicitor  of  the 
niMftiury.'wai  instructed  by  the  secretary  of  state  to  call  for  the  judgment 
of  the  (Tourt.  In  HUary  term  12524,  the  rule  having  been  made  absolute, 
the  defendant  was  sentenced  by  the  Court.     In 

The  King  against  Fielder. 

For  a  like  offence.     The  same  course  was  adopted  at  the  same  thne. 
A  similar  proceeding  took  place  in 

The  King  against  Constable.  J^ary  tcm 

IS  o 
Thb  defendant,  a  justice  of  peace,  having  been  convicted  on  an  indictment 

preferred  and  carried  on  by  a  private  prosecutor  for  a  misdemeanor  in 

the  eiercise  of  bis  office,  and  n»  jyrb^eedVig^  hating  been  ti&en  by  the 

prosecutor  to  obtain  judgment,  the  Attorney- General  prayed  the  judg* 

mentof  the  Court  upon  him,  and  he  was  sentenced. 

(0  Pattaon  J.  had  gone  to  the  bail  court  to  hear  motions. 


•••i     ' 


unr  *  U  u  4 


'  /AW-     ,. 


M  r   .■'  ■ 


,^. »   ,  ,         .1 


May  nth.  ^ 

.1  ■ 

The  Tcndee  of     \  SSUMPSIT  by  the  plaintiff,  as  indorsee,  against 

goods  pud  for     Xjl  ^ 

them  by  a  bill  the  defendant  as  drawer,  of  a  bill   of  exchange, 

drawn  by  him  Count  for  goods  sold,  &c.     Plea,  general  issue.     At 

tonrand  afler'  ^^^^   ^'^*^  before  Lord  Tenterden  C.  J.,  at  the  Lond&n 

iLr^t^thc  sittings  after  Trinity  term  1831,  it  appeared  that  the 

Tendor  altered  bill  was  given  by  the  drawer  to  the  indorsee  in  payment 

the  time  of  pay-  o  j  r  j 

mentmenUoned  for  croods  sold.     The  indorsee,  after  the  bill  bad  been 

inthebUl,  and  ® 

thereby  Titlated  accepted,  altered  the  time  of  payment  mentioned  in  it 

itt  Held,  that    ^       ^  ,  .  r^ 

by  so  doing  he  from  four  to  tliree   months.     Lord    Tenterden  was   of 

his  own,  and  Opinion   that   the   bill   being   thereby   vitiated  (tx),   die 

operate  as  a  plaintiff  might  resort  to  the  original  consideration,  and 

Sewiffinal  ^^ovev  the  price  of  the  goods,  although  the  defendant 

debt,  and  con-  miorht  have  a  cross  action  a^inst  the  plaintiff  for  the 

■equently  that  "  or 

he  could  not      special  damao-e  sustained  by  the  alteration  of  the  bill ; 

recover  for  the 

goods  sold.        and  he  directed  the  jury  to  find  a  verdict  for  the  plain* 

tiff,  but  reserved  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit.  A  rule  nisi  having  been  obtained  for 
that  purpose, 


Kelly  on  a  former  day  in  this  term  shewed  cause. 
The  bill  having,  by  reason  of  the  alteration,  become 
wholly  null  and  void,  the  plaintiff  was  remitted  to  his 
original  rights ;  and  may  recover  the  price  of  the  goods 
sold.  The  acceptor  of  a  bill  is  supposed  to  have  in  his 
bands  money  belonging  to  the  drawer,  and  the  latter  to 

{dt)  Tidmarth  v.  Grover,   I3f.  4'&735.     Macinloih  ▼.  Haydtm,  R^lc 
4f(,  369»     I^ong  ▼.  Moore,  3  Esp*  155*  n4 

give 
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Auiiftsoir 
agaima 


gire  the  psyee  an  order  for  payment  of  that  money.        1892. 

If  sttcb  order  afterwards  becomes  nugatory,  k  still  is 

against  eonscienoe  for  the  acceptor  to  retain  the  BK>ney 

of  the  drawer;  and  he  b  therefore  liable  in  an  action 

for  money  ha$]  and  received.    A  bill  accepted  on  a  wrong 

stamp  has  been  held  to  be  no  payaient  by  the  acceptor, 

ev^Qi  though  the  acceptor  would  have  honoured  it  if  it 

bad  been  presented  in  time  (a).   The  parties  to  such  a  bill 

are  in  precisely  the  same  situation  as  they  were  before  it 

was  drawn*     Then,  if  the  drawer  of  a  bill  has  in  such  a 

case  a  remedy  against  the  aeoeptor,  surely  an  indorsee, 

who  has*  fg^en  the  drawer  value  finr  the  bill,  must  have 

a  remedy  against  the  latter  when  it  becomes  of  no  valuer 

He  i^  then  in  the  same  situation  as  if  the  bill  had  never 

been  drawn,  and  is  entitled  to  recover  the  value  of  his 

goods.     There  is  no  express  authority  up<m  this  point, 

but  it  may  be  inferred  from  Pierson  v.  Hutchinson  (6), 

that  if  a  bill  be  lost  and  not  destroyed,  there  can  be  no 

remedy  in  respect  of  it  at  law,  unless  it  was  in  such  a 

state,  when  lost,  that  no  person  but  the  plaintiff  could 

have  acquired  a  right  to  sue  on  it.     Now,  here  the  bill 

was  in  such  a  state  that  no  person  could  have  acquired 

that  right.     It  is  true  that  the  drawer  may  be  prejudiced 

in  his  remedy  against  the  acceptor  by  the  result  of  the 

alterati<m,  but  in  this,  as  in  any  other  instance  of  special 

damage  arising  from  that  circumstance,  an  action  on  the 

case  may  be  maintained  against  the  party  in  fiiult,  for 

the  amount  of  damage  really  sustained.    A  different 

rule  might  be  productive  of  great  injustice.     Suppose 

the  bill  aoo^ted  for  the  accommodation  of  the  drawer^ 

(a)   W&ion  t.  r^ior,  4  TatuU.  SS8,  (p)  aCantpb*  N^P.a^X  !• 

Of 


0S» 


:n 


i^f>: 


'tt  ^ASOMBa^ESSMim  ki 


orinipbD^  bh  HisracdbiBmodBtioiV  theiaaaopldr  iasiog 
pecaivedtfaulifa  saiall.pastD£diBBmoiiBtljofi  UiBibiN.*  In 
the  first  case,  the  drawer  would  sustain  sMDitijItipy  by  die 
alteradtti  of.the  faill,:«tid/yet^'i£ditt(indan9eeGDakliiot 
rsBort  to  the  considerataolo,  ■  he  •  most ;  iosk  his  josl  debf» 
and  the  drawer  escape  payineiit :  in  the  second  case^  if 
an  aoc^tance  has  been  given  for  lOOOL  m^en  SOL  only 
was  due,  the  drawer  will  have  indorsed  the  bill  io  pay«> 
ment  of  a  debt  of  1000/.  at  the  expense  of  50/.  only. 


Piatt  contr^.  The  plaintifl^  by  altering  the  biQ  in  k 
material  part,  has  rendered  it  of  no  value,  and,  by  laobe%i 
made  it  his  own.  Now,  it  is  well  established  that  •  in; 
such  a  case  the  bill  operates  in  satisfacdon  of 'SBy^ 
debt  for  which  it  was  originally  given.  That  appttesM 
the  present  action.  This  is  not  analogous  to  the  caa^  ofi 
a  bill  drawn  on  an  improper  stamp,  because  in  tiiat 
case  there  never  was  a  valid  bill  in  existence.  Here  a 
bill,  or^^inally  valid,  was  rendered  void  by  the  act  of  ike 
plaintiff.  It  is  not  correct  to  say,  that  the  drawer  in. 
«isch  a  case  has  always  his  remedy  left  against  the  ac- 
ceptor. An  acceptance  given  in  satisfaction  of  a  claim  in 
respect  of  which  no  action  can  be  maintained  —  as  to  a 
physician  for  fees,  or  in  consideration  of  a  promise,  not 
in  writing,  to  pay  the  debt  of  another — may  be  enforced : 
but  if  the  bill  be  destroyed,  the  remedy  is  wholly  lost. 
Permitting  the  plaintiff  to  recover  in  this  action,  and 
allowing  the  defendant  to  bring  a  cross  action  for  the 
special  damage  occasioned  by  the  destruction  of  the  bill, 
would  lead  to  a  multiplicity  of  suits  in  the  same  matter, 
which  the  law  discourages. 

Cur,  adv.  vidt. 


Lord 


IN  THr  Si:cx>ki>>iYsAft'oit  WH£IAM  IV.  VSb 

Lovd  TsmcBiinBH  0*  J^'teir  delivered  die  jddgment       l9iMl 

■  

of  the  Courts  andy  afier  :statiDg'  the  facts  of  the  caie^  priH^     j^^ 
ceeded  asfbUowB  r— ^  wM^ 

In  this  esse  We  have  come  t6  the  cotiolusion,  that  the. 
opinion  wbiok  I  ejcpvcssed  at  the  trial,  namely,  that  the 
plaintiff  was  entided  to  reooTer  on  the  count  for  goods 
sold*  cannot  be  supported.  It  is  perfectly  clear  that  a  bUi 
of  exchange  will  operate  as  a  satis&ction  of  a  preceding 
debty  if  the  holder  make  it  his  own  by  laches— -as  by  not 
presenting  it  for  payment  when  due.  Here,  we  think 
that  the  plaintiff,  by  altering  the  bill  in  a  material  part, 
made  it  his  own  as  against  the  defendant,  and  caused 
it  to  operate  as  a  satisfaction  of  the  debt  for  which  it 
was  originally  given.  Allowing  the  plaintiff  to  recover 
the  value  of  the  goods  in  this  action,  and  the  defendant 
to  bring  a  cross  action  for  the  special  damage  sustained 
by  reason  of  the  destruction  of  the  bill,  would  lead  to  a 
maltiplicity  of  actions,  which  is  against  the  policy  of  the 
law.  For  these  reasons,  we  are  of  opinion,  that  the  rule 
for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute^ 


ENP  OV  BASTEB  TfiAlf* 
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1^^^*  ARGUED  AND  DSTBRMINfiD 


'    ;  . 


IN  THB 


Court  of  KING'S  BENCH, 


IN 


Trinity  Term, 


Id  the  Second  Year  of  the  Reign  of  William  IV:  (a) 


1    ' 


James  Right,  on  the  Demise  of  Richard  Tay^ 
LOR,  against  Benjamin  Banks  and  Charles 
Hewitt  and  Frances  his  Wife. 

AnbelrBtiaw   r^JECTMENT.    At  the  trial  at  the  Sammer  assises 
copyhold  eMite  for  the  county  of  Staffbrd   18S0,  a  verdict  Was 

him,  without     found  for  the  lessor  of  the  plaintiff,   subject  to  Ae 
•dmi(^»  imd    opiiiion  of  this  Court  on  the  following  case :  — r 
:?X^t        By  «  ^'"•"nder  of  the  \St}^  of  F^-uary  1781,  a  smalP 
jbT  the  lord's      parcel  of  land,  being  then  an  entire  garden,  contabi* 
oa  admisiioDk     ing  about  sixteen  perches,  and  copyhold  of  inheritance^ 

situate  in  the  township  of  Bilston^  within  the  manor  of 
Siavokeathf  in  the  eonnrtjr  iif  Stafford^  was  surrendered  1)y 
Horner^  and  &mtft'  his^  "wife,  to  John  Ihylary  of  BUstOftf 

maltster,  bfs  heirs  and  assigns  for  ever,  and  at  the  same' 

.     i- '  .  .  '        ■  1     »i 

M  Patlt9(m  J.  uBuallj  Cut  In  the  bail  court  durfng  tbia  tettn^  .  ,\/. 

court 
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court  Jokn^  Taylor  was  admitted  thereto.     On  the  10th        ]8d0« 

of  July  17^  JoJift  ^aylofV^^xrexkilfreA  th^  qjbove  men-       "T 

tioned  small  parcel  of  land  to  the  use  of  his  will.     He        againu 

subseqaently^ehieeD^d'  thk-det  'messttages  with  outbuildings       ^^^^T 

cm  the  land,  which  were  occupied  by  </•  Pearson^  W. 

Meuon,  and  fV.  Green^  as  his  tenants.    John  Taylor  had 

issu9  Mary  Tayhr  and  Saniud  Taylor^  and  died,  leaving 

them»  and  also  his  wife,  his  survivors.     He  made  a  will 

which  contained  (inter  alia}  the  following  devise :  -* 

*'  I  give  to  my  daughter,  Mary  Taylor^  the  house  that 

J.  Pearson  holds  of  roe,   and  the  small  house   that 

W*^  MAoH  holds  of  me,  with  the  garden  and  all  ap«* 

portenances  thereunto  belonging,  for  her  own  use  for 

ever,  at  my  decease.    Ad4  to  my  son,  Samuel  Taylor^  I 

give,  after  my  wife's  decease^  all  that  tenement,  garden, 

and  ^purtenances  thereunto  belonging,  that  W.  Green 

holds  of  me,  or  any  other  tenement,  and  that  small 

parcel  of  land,  &c.  ranging  or  lying  against   Waller 

Banxiei/s  workshop,  for  ever," 

,   This  will  was  duly  proved  by  Mary  Taylor^  and  sh^    -, .'  .^  .t^^;  ^^ 

on  the  death  of  her  father,  entered  into  the  receipt  of  ^st.^i. .'  ^!.^!l 

the  rents  and  profits  of  the  houses  and  premises  in  th^      *^'\ ',,  ,|^ '^^^ 

occupation  of  i7.  Pearson  and  fPl  Mason^  devised  to  her, 

9&  iibresaid.    Mary  Taylor  afterwards  married,  and 

dkd  without  issue»  leaving  her,  brother  Samuel  her  heir 

at,  law.     She  was  never  admiit^  to  t|ie  bouses  devised 

tp  h(^  by  her  father. 

^  Sw^ei  Taylor^  on  the  death  of.  i^s  nsother,  entered 
iiUa  tiff  receipt  of  the  rents  a^,  profita  of  the  bouae, 
8(p, , in  tbe  occupation  of  W»  Greet^  de>yisc^  to  him  after 
his  mother's  death;  and,  on  the  death  of  his  sister, 
Mary  Thytar^  he  also  entered  into  the  receipt  of  the 

3'.  ».  rents 


4.     '?'.•» 
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.MfS.  rente  bM  p/bfits  of  the  Kodses  and  prektiises  late  in  the 
occupation  of  J.  Pearson  and  TV.  Masons  and  demised  to 
ber  as  aforesaid.  He  fnai^ried'^n  tiie  year  1828,  and 
afterwards  made  his  will,  whereby  lie  devised  all  bis 
real  and  personal  estate,  with  some  immaterial  ex- 
ceptions, to  bis  wife.  Samuel  Taylor  died  in  18^9» 
without  issue,  without  having  been  admitted  either  to 
the  premises  late  the  property  of  his  sister,  or  to  those 
left  to  himself  by  his  father,  and  without  having  sur- 
rendered to  the  use  of  his  will.  Frances^  the  widow  of 
Samuel  Taylor^  afterwards  married  Charles  Hemtl ;  end 
the  said  Charles  and  Frances  his  wife,  were  two  of  the 
defendants  in  this  action  of  ejectment.  The  houses 
formerly  in  the  occupation  of  J.  Pearson^  W.  Mason^ 
and  W.  Green,  now  form  one  messuage,  which|  with  the 
small  parcel  of  land,  are  in  the  occupation  of  Benjamin 
Banks,  the  other  defendant^  and  the  ejectment  was 
brought  to  recover  possession  of  these  premises.  The 
lessor  of  the  plaintiflP,  Richard  Taylor,  was  heir  at  law 
of  the  above  mentioned  John  Taylor,  the  father.  This 
oase  was  argued  in  the  last  term  (a),  by 

Godson,  for  the  lessor  of  the  plaintiff.  The  heir  at 
law  of  John  Taj^  is  entitled  to  recover,  because^  in 
order  to  give  efiect  to  the  will  of  Samuel  Taylor,  it  was 
necessary  that  he  should  have  been  previously  admitted 
tenant.  He  took  either  as  devisee  under  the  will  of  his 
father,  or  as  faeir  at  law.  Now  it  is  well  established, 
that  B  devisee  of  a  copyhold  estate  cannot  re^devise  it 
before  admittance.  Smiih  v.  TViggs  {b).  Doe  dem.  Vernon 

{a)  Before  Lord  Tenterden  C.  J.,  LUiledaU,  Parke,  and  ratiemn  Ji^ 
(6}  liar.487. 

V.  Vernon, 
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99a 


V4  Vierwfii  (a)j  Wfiif^mi^-  ^0.Elv^t{i)*  •  >  Ai?c|  if iJiei  took 

as  h^ic  at  ia|i^>,b«  cf^nldtoq^tbefor^  «id|Tiiitt^Hq% devise  the 

«6tate  d^pc€IKled)il9  );^(ni^..;,lft  t^/mlFf  v.  TriggB^Jome  D4y 

was  the  cuitom^n^  b^  pf'«7qlte'Tr(gg:5.    The  Ifttter  liad 

surrendered  to  the  usdioC.h^c  will,  and  devised  to  her 

daughter  aod  heir  Jme  Doff  m  fee^  and  the  Court  held 

that  Jane  Dmf  took  by  descent ;  and  she>  before  ad- 

mittaocey  devised  to  the  defendant ;  and  Pratt  C.  J.  said> 

*^  There  is  no  title  in  him,  for  want  of  an  admittance  of 

•  Jam  Iko)^  and  also  for  want  of  a  surrender  to  the  use 

.of  her  will."     In  Wainewrigfa' y.  El-xell(b)j  Sir  Thomas 

Plumer  laid  it  down  that  an  heir  at  law  cannot,  before 

ad^nittance,  devise  a  copyhold  estate  descended  to  him ; 

.  and;  in  King  v.  Turner  (c),  the  very  point  was  decided 

.cHi  .the  authority  of  those  two  cases.    The  statute  56  G*  3. 

c*  192>  renders  a  disposition  of  a  copyhold  estate  by  will 

.  efiectual  without  a  surrender,  but  does  not  dispense  with 

admission.     Section  ^.  enacts,  that  no  person  entitled  to 

copyhold  lands  by  will  shall  be  entitled  to  be  admitted  by 

viatue  of  that  act,  except  on  payment  of  such  stampduties, 

fees,  &c.  as  would  have  been  payable  in  respect  of  a  saut'- 

render  to  the  use  of  such  will.    And  sect.  3.  provides,  t^at 

the  act  shall  not  be  takeu  to  render  any  devise  valid,  which 

.iWpuld  have  been  invf^id  if  a  surrender  had  bfeen  mad^* 

.The  object  of  the  act  was  U»  ci|re^id^r4HSts  ^  farm  only, 

:  not' of  substance)  Doe  deif^  N^ihef^e*^.  jlSArtie (d}»    In 

The  King  v.  The  Brewer* s  Cc^/?a/^^^)  a^nnindamua  was 

'granted  to  compel  the  loxd  to  adrmfe  a  <^y bolder  claim-** 

iiB^  by  dedioent^  and  oneneasOn  fftyet^  iiwi^ttliati  he  might 

v,^i^h  laaurreftder  to  the  u^e  of  hiavwiUk.M  - 


i««2. 


(a)  7  East,  8, 

,  (»)  1  3ff*.  62?. 

{c)  2  Simons,  545, 

(d)  5B.ijl.i$i 

(«)  3B.i  a  172. 

Prestofi 


66$ 


CASES  IN  TRINITY  T£RM 


1832. 


Ri0ii* 
Bamxi* 


Preston  cotitriL    It  may  be  coDceded^  that  tlie  devisee 
of  a  copyhold  cannot,  before  admittanoe,  re-devise  it,  and 
that  the  statute  55  G.  S.  c.  192.  supfdies  the  want  of  a 
surrender  only,  and  not  oF  an  admittance ;  but  here^ 
Samuel  Taylor  at  the  time  when  he  made  his  will  was 
seised  of  the  entire  copyhold  estate  as  heir  at  law ;  and 
being  heir  as  well  as  devisee,  he  took  by  his  better  title* 
Now,  an  heir  at  law  before  admittance  is  complete  tenant 
of  the  copyhold  estate.  Before  the  statute  55  G,  S.  c.  1 92., 
he  might  have  devised  after  surrender  to  the  use  of  his  will, 
without  admittance.  Watkins  {on  Copyholds\  vol.  i.  p.  244.,. 
treating  of  the  admission  of  an  heir  at  law,  says,  that 
**  the  heir  has  as  good  a  title  without  admittance  as  with 
it,  against  all  the  world  but  the  lord  {a)  :  it  is  a  matter 
only  between  the  lord  and  tenant;  and  if  the  lord  refuse 
admission,  he  is  tenant  as  to  others  without  it,  and  the 
lord  shall  not  be  suffered  to  take  any  advantage  of  hb 
own  neglect:"   that   '^  on  the  death   of  his  ancestor, 
the  heir  may  enter  and  take  the  profits  (6),  and  maintain 
an  action  for  any  trespass  done  to  his  possession  (c). 
He  may  also  make  a  lease  of  the  copyhold  as  war- 
ranted by  custom.     If  he  die  after  entry,  and  before 
admittance,  there  shall  be  a  possessio  fratris  {d\  and  bis 
heir  may  enter  also,  as  he  himself  could  have  done  (c). 
His  widow  shall  be  endowed,  and  the  husband  of  an 
heiress  shall  have  his  curtesy.     The  heir  may  even  sur^ 
render  to  the  use  of  another^  on  satisfying  the  lord  for  his 
fine  (6),  whether  the  inheritance  be  in   possession,  or 
cmly  in  remainder  or  reversion ;  and  if  he  would  devise 
his  interest,  he  must  smrender  to  die  use  of  his  wUl ;" 


(a)  JZear  ▼.  Rennctt,  2  7.  A. )  97, 
(c}  4Mep.23b. 


(6)  Brown's  etuef  4  R^  3S  b* 
{d}  Dyer,  291  b.  pi.  69. 


and 
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and  for  this  latter  position  Smith  v.  Triggs{a)  is  cit^.        ^B^f 
One  ffround  of  that  decision  was,  that  the  devise  was       "3! 

lUGUT  . 

void  for  want  of  ai  surrender  to  the  use  of  the  will ;  againat 
which  undoubtedly  before  the  stat.  65  G.  3.  c.  192.  was 
requbite.  But  what  was  said  there  as  to  the  necessity 
of  admittance  by  Pratt  C.  J^  was  unnecessary  to  the 
decision  of  the  case^  which  was  sufficiently  determined 
by  the  want  of  surrender  on  the  one  hand,  and  the 
defective  title  of  the  lessor  of  the  plaintiff  on  the  other* 
The  expression  of  Sir  Thomas  Plumer  in  Wainewright 
V.  Elweliip)  was  also  a  mere  dictum,  upon  a  point  not 
material  to  the  case.  The  judgment  in  King  v.  Turner  (c) 
proceeded  chiefly  on  the  authority  of  Smith  v.  Triggs. 
Again,  in  1  Waikins^  p.  302.,  it  is  said,  ^*  In  most 
manors  a  fine  is  due  on  the  admission  of  an  heir ;  and 
though  the  heir  may  starrender  before  admission^  he  shall 
not  defeat  the  lord  of  his  fine.  The  lord  is  not  obliged 
to  receive  his  surrender  until  the  fine  be  paid."  The 
heir  at  law,  therefore,  was  tenant  upon  the  death  of 
his  ancestor,  as  well  before  as  after  admittance^  except 
so  far  as  the  rights  of  the  lord  were  concerned.  He  . 
could  not  be  sworn  on  the  homage  or  maintain  a  plaint 
in  the  nature  of  an  assize  in  the  lord's  court,  because 
till  admittance  he  was  not  complete  tenant  to  the  lord ; 
but  to  most  intents,  especially  as  to  strangers,  he  was 
perfect  tenant  Upon  the  dea^i  of  his  ancestor,  Co. 
Cofyh.  sect.  41.,  Braam^s  case(£{).  It  is  quite  clear, 
upon  the  authorities,  that  at  common  law  an  heir  might 
before  admittance  surrender  to  a  stranger,  and  it  seems 
evidently  to  follow  that  he  might  to  the  use  of  his  will.- 
Before  the  statute  55  G.  3.  c.  192.  surrender  was  the 

(a)  1  Air.  487.  (6)  1  Madd.  697. 

{e)  2  Sim.  54$,  (d)  4  72^.22  A. 

Vol.  III.  X  X  only 
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>    1832.       only  thing  reqaired  to  make  the  will  take  efibct;  and 

that  statute  now  enables  the  heir  to  devise  a  copyhold 
agmntt       estate  without  surrender,  as  he  miffht  have  done  before 

Banks.  f 

the  statute,  if  he  had  surrendered  iL 

Cur.  adv.  vulL 


•Lord  Tenterden  C.J.  in  this  term  delivered  the 
judgment  of  the  Court 

This  case  was  argued  before  us  in'  the  course  of  the 
last  term.  The  facts  were  these:  John  Taylor  having 
duly  surrendered  a  copyhold  estate  to  the  use  of  his 
willy  devised  one  part  of  it  to  his  daughter  Mary  Taylor 
in  fee,  and  another  to  Samuel^  his  son  and  heir  at  law,  in 
fee,  after  his,  the  testator's,  wife's  death*  Mary  entered 
and  died  without  having  been  admitted,  leaving  Samuel 
her  heir  at  law.  Samuelf  after  the  death  of  the  testator's 
wife,  entered  on  the  part  devised  to  him,  and  after  his 
sister's  death,  on  that  devised  to  her;  he  afterwards 
made  a  will  and  left  the  whole  to  one  of  the  defendants, 
and  died,  without  having  been  admitted  to  the  copyhold 
estate,  and  without  having  surrendered  to  the  use  of  his 
will ;  and  the  question  was,  whether  the  estate  passed  by 
SamueFs  will  ?  If  it  did,  the  lessor  of  the  plaintiff,  who 
is  the  heir  at  law  of  JoAn  Taylor^  is  not  entitled ;  and 
we  are  of  opinion  that  the  estate  passed,  and  that  our 
judgment  ought  to  be  for  the  defendants. 

It  is  quite  clear  that  Samuel  TiOflor^  on  his  sister's 
death,  stood  in  the  same  situation  as  if  the  copyhold 
estate  had  immediately  descended  to  him  as  heir  at  law, 
and  the  part  devised  to  himself  he  took  by  descent. 
The  question  then  is,  whether  a  person  entitled  to  a 
copyhold  of  inheritance  as  heir  at  law  may  make  a  will 
without  having  been  admitted,  or  surrendered  to  the  use 

9*  of 
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of  his  will?  This  depends  upon  the  nature  of  the  in-  1832. 
terest  which  the  heir  at  law  takes  in  such  a  copyhold  "~"~^ 
before  admittance :  if  before  the  statute  55  G.  S.  c.  192.  a§amsf 
he  was  capable  of  devising  after  a  surrender  to  the  use 
of  his  will  onfyf  without  any  other  previous  condition, 
he  is  capable  since  that  statute  of  devising  without  such 
a  surrender. 

Upon  reference  to  the  authorities  in  the  old  books, 
describing  the  nature  of  the  interest  of  a  copyhold  tenant, 
it  seems  to  admit  of  no  doubt  tliat  an  heir  at  law  was 
capable  of  devising  without  any  admittance,  upon  a  sur- 
render to  the  use  of  his  will  only.  In  Cokeys  Copyholder j 
section  41.,  it  is  said,  that  *'  admittances  upon  surrender 
differ  from  admittances  upon  descents,  in  this,  that  in 
admittances  upon  surrender  nothing  is  vested  in  the 
grantee  before  admittance,  no  more  than  in  voluntary 
admittances,  but  in  admittances  upon  descents,  the  heir 
is  tenant  by  copy^  immediately  upon  the  death  of  his  an^ 
cestoTf  not  to  all  intents  and  purposes,  for  peradventure 
he  cannot  be  sworn  of  the  homage  before,  neither  can 
he  maintain  a  plaint  in  the  nature  of  an  assize  in  the 
lord's  court  before,  because  till  then  he  is  not  complete 
tenant  to  the  lord,  no  further  forth  than  the  lord 
pleaseth  to  allow  him  for  his  tenant:  —  so  that  to  all  in- 
tents and  purposes  the  heir  till  admittance  is  not  complete 
tenant ;  yet  to  most  intents,  especially  as  to  strangers, 
the  law  taketh  notice  of  him  as  of  a  perfect  tenant  of 
the  land  instantly  upon  the  death  of  his  ancestor ;  for 
he  may  enter  into  the  land  before  admittance^  take  the 
profits,  punish  any  trespass  done  upon  the  ground,  5»r- 
render  into  the  hands  of  the  lord  to  vohose  use  he  pleaseth, 
satisfying  the  lord  his  fine  due  upon  the  descent."    In 

X  X  2  Brown's 
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1832.        BrawrCs  case  (a)  it  b  laid  down  that  the  '^  heir  may 
""~*       surrender  to  the  lord  to  the  use  of  another  before  ad- 

Riam 

againit  mittauce,  as  any  other  copyhclder  may^  but  it  cannot  pre* 
judice  the  lord  of  his  fine  due  to  him  by  the  custom  of 
the  manor  upon  the  descent,  and  he  is  tenant  by  copy  of 
court  roUy  for  the  copy  made  to  his  ancestor  belongs  to 
him ;  as  the  admittance  of  tenant  for  life  is  the  admit- 
tance of  him  in  remainder,  to  vest  the  estate  in  him,  but 
shdl  not  bar  the  lord  of  his  fine,  which  he  ought  to 
have  by  the  custom/'  In  Brown  v.  Dyer  {b)  it  is  said, 
*<  The  heir  may  surrender  before  admittance^  because  he 
has  a  tide  by  descent;  but  the  lord  in  this  case  shall 
have  a  fine."  In  the  case  of  Morse  v.  Faulkener  (c)  the 
Court  of  Exchequer  say  that  ^'  in  copyholds  the  heir 
takes  without  actual  admittance,  and  may  surrender  and 
convey  without  it,  which  he  could  not  do  if  he  were 
not  seised,  but  the  lord  is  in  that  case  entitled  to  the 
double  Jlne  on  the  surrender."  In  Doe  v.  To/leld(d) 
Lord  Ellenborough  says,  ^*  The  heir  is  tenant  before  ad- 
mittance ;  he  may  surrender  or  forfeit"  In  Wilson  v. 
Weddell  {e)  a  difference  was  taken  as  to  an  heir  to 
whom  a  copyhold  descends ;  *^  he  may  surrender  before 
admittance,  and  well,  because  in  by  course  of  law,  for 
the  custom,  which  makes  him  heir  to  the  estate,  casts 
the  possession  upon  him  from  his  ancestor;  but  a 
stranger  to  whom  a  copyhold  is  surrendered  has  nothing 
before  admittance^  because  he  is  a  purchaser,''  and  there 
are  many  other  authorities  to  the  same  effect 

To  these  authorities  is  opposed  the  dictum  of  the  late 
Sir  Thomas  Plumer  in  the  case  of  Wainewright  v.  El^ 

(a)  4J?e7>.336.  (6)  li  Mod.  75. 

(c)  lAfuir.lS.  (fl)  il£ati,95U 

(r)  Ydv.  145. 

wettj 
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toett^ajf  who  is  there  stated  to  have  said,  that  '^  an  heir        i832. 
at  law  cannot,  before  admittance,  devise  a  copyhold  - 

descended  to  him;"  but  the  decision  in  the  case  of  agamti 
Smith  T.  Triggs  (b),  which  he  quotes,  does  not  support 
that  proposition.  One  point  only  was  necessary  to  the 
decision  of  that  case,  viz.  that  by  a  devise  to  the  heir  at 
kw  he  takes  by  descent,  for  he  takes  only  the  same 
estate  that  would  have  descended  to  him  without  the 
will ;  and  the  dictum  of  Lord  Chief  Justice  Pratt^  that 
the  devisee  of  the  heir  could  have  no  title,  for  want  of 
her  admittance,  **  and  also  for  want  of  a  surrender  to 
the  use  of  her  will,"  (for  there  was  no  surrender  in  that 
case,)  is  the  only  authority  in  support  of  Sir  Thomas 
Plumer^s  position.  There  is  also  the  more  recent,  case 
of  King  V.  Jlimer  (c),  in  which  the  present  Vice-Chan- 
cellor  held  that  a  copyholder,  heir  at  law,  could  not  de- 
vise, unless  he  had  been  admitted.  The  authorities  relied 
upon  by  his  Honour  are  the  dicta  of  Lord  Chief  Justice 
Pratt  and  Sir  Thomas  Plumery  which  have  been  before 
noticed,  and  Brawrls  case  (el),  (above  cited,)  in  which 
he  supposes  that  the  surrender  of  the  heir  before  admit- 
ance  was  considered  not  to  be  good,  unless  the  lord's 
fine  were  Jirst  satisfied.  We  think,  for  the  reasons 
already  given,  that  the  dicta  referred  to  are  not  suf- 
ficient to  warrant  the  Vice-Chancellor's  opinion;  and 
nothing  appears  to  us  to  have  been  stated  in  BramrCs 
case^  nor  indeed  in  any  other^  from  which  it  can  be  in- 
ferred that  the  lord's  fine  was  to  be  paid  as  a  condition 
precedent  to  the  validity  of  a  surrender  by  the  heir  at 
law.  All  that  can  be  coUected  upon  that  subject  is,  that 
the  lord,  though  the  heir  is  entitled  to  surrender,  is  not 

(a)  \Madd.G3%  (6)  1  5/r.  4S7. 

(c)  S  Am.  iAS.  (d)  4  Rep,  22  b. 
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to  be  deprived  of  his  right  to  his  fine  on  the  admission 
of  the  heir,  where  it  is  due  by  custom :  whether  it  was 
so  in  this  case  does  not  appear ;  bat  even  if  it  was,  we 
think  it  makes  no  difierence. 

We  are  of  opinion,  therefore,  that  the  heir  at  law 
could  have  devised  his  copyhold  tenement  upon  a  sur- 
render to  the  use  of  his  will  merely,  without  having 
been  previously  admitted,  or  previous  payment  of  the 
lord's  fine  as  a  condition  precedent ;  that  he  is  in  the 
same  situation  in  this  respect  as  a  copyholder  taking 
by  purchase,  is,  after  his  admittance ;  and  if  so,  it  is 
clear  that^  the  statute  55  G.  3.  c.  192.  supplies  the  want 
of  an  actual  surrender. 

For  these  reasons  we  are  of  opinion  that  the  judg- 
ment of  the  Court  should  be  for  the  defendants. 

Judgment  for  the  defendants. 
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18S3. 


Doe  dem.  Sturoes  and  James  Batten  against  Twaday. 

^  May  39UI. 

Tatchell. 

P  JECTMENT  for  a  dwelling-house,  &c    At  the  trial  Testator  be- 

before  Alderson  X,  at  the  Salidmry  summer  assizes  ?^^mis^  to^ 
18S1,  the  following  facts  appeared.  The  father  ot  James  ^^cAn^^^^ 
Batten  one  of  the  lessors  of  the  plaintiff,  was  possessed  "f  lu  "^  dwpow 

r  ^  r  or  the  samCi  as 

of  the  premises  in  question  for  a  term  of  ninety-nine  "'«***  ■**" 

*^  •*  •'  mostadvaa- 

years,  if  he  and  James  Batteii  should  so  long  live.     By  tag«ous,  and 

.  ■pp^y  **>«  pn>- 

his  will,  dated  1 791 ,  he  bequeathed  the  premises  to  Boberi  oeeds  to  the 

maioteDaDce  of 

Sharpf  his  executors,  &c.  for  the  above  term,  together  tesutor's  son 
with  all  the  testator's  stock  in  trade  and  other  personal  H^bMiueathedl 
estate,  after  payment  of  his  debts,  &c.  upon  trust  to  sell  aftj  OkT"  *' 


son  s 


and  dispose  thereof  as  should  seem  most  advantageous,  y*^**^|?  *^^ 
and  to  apply  the  yearly  interest,  rent,  and  other  pro-  *^^^\^  by  will 
duce,  (and  the  principal,  if  necessary,)  to  the  support  he  appointed  ^. 

his  executor. 

and  maintenance  of  his  son  James  Batten  during  his  When  uie  tes- 
life ;  and  he  bequeathed  the  remainder  of  his  said  per-  journeyman 
sonal  estate  or  of  the  produce  thereof,  after  J.  B,*s  de-  hia bushieMM 
cease,  to  such  uses  and  purposes  as  J.  B.  should,  by  "his  „\e'b2L£na 
will,  direct ;  and  he  appointed  the  said  Robert  Sharp  his  ||°*^J?"*^  ^®"*; 
executor.     On  the  death  of  Batten  senior,  which  hap-  "p^  «J»  resided 

'       there.     At  the 

pened  in  May  1796,  Sharp  duly  proved  the  will.     The  funeral,  5.  said, 

in  presence  of 

testator  was  a  collar  and  harness  maker;  the  defendant  the  journeyman 
was  his  journeyman,  and  had  lived  with  the  testator  sons,  •*  The 
upon  the  premises  many  years  befofe  his  death,  carrying  ^.v*  onean"^ 

ing  the  son's}. 

«•  T."  (the 
journeyman)  *'  most  stay  in  the  house  and  go  on  with  the  business,  but  young  B,  must  have  a 
biding  place."  T.  accordingly  continued  on  the  premises,  carrying  on  the  business,  paying 
no  rent,  but  maintaining  the  testator's  son,  who  was  weak  in  intellect  and  unable  to  provide 
for  himself.  S*  lived  twenty  years  afterwards,  and  did  not  interfere  further  with  the  property : 
Held,  tliat  this  was  sufficient  evidence  of  a  disposal  of  the  property  by  S.  according  to 
the  trusts  in  the  will,  and  that  he  had  assented  to  take  under  the  wiU  as  legatee  in  XruU^ 
and  not  as  executor. 

X  X  4  on 
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1 8S2.       on  the  business  for  him.    Jamez  Batten^  the  son,  who  also 
"  lived  there  when  the  testator  died,  was  of  weak  intellect, 

Doi  dem. 

SranGcs  and  unable  to  take  care  of  himself.  At  the  testator's  fii- 
TAtcHELL.  neral,  Sharp  said,  in  the  presence  of  the  defendant  and  a 
number  of  other  persons,  that  **  it  was  young  Batten's 
bouse,  but  Mr.  TatcheU  must  carry  on  the  business  as  be- 
fore :  he  considered  that  TatcheU  must  stay  in  the  house 
and  go  on  with  the  business,  but  young  Batten  must  have 
a  biding  place."  From  this  time  TatcheU  occupied  the  pre* 
mises,  carrying  on  the  business,  and  providing  for  young 
Batten^  who  continued  to  live  with  him.  No  assignment 
of  the  term  ever  took  place,  nor  was  any  rent  ever  paid, 
and  Sharpy  who  lived  twenty  years  afterwards,  made  no 
further  disposal  of  the  premises :  but,  about  twenty  years 
ago,  the  defendant  bought  the  reversion  in  fee.  llie  rent 
of  the  house  would  not  have  been  more  than  sufficient 
to  keep  one  person.  The  testator  left  very  little  other 
property.  In  1829,  Sharp  being  then  dead,  Sturgcs^  a 
relation  of  the  testator,  and  one  of  the  lessors  of  the 
plaintifil^  took  out  administration  to  the  testator,  de 
bonis  non.  .  The  only  demises  on  which  the  ejectment 
was  brought  were  those  of  Sturges  and  of  Batten  junior. 
It  was  urged,  on  behalf  of  the  defendant,  that  the 
interest  in  the  premises  was  not  property  unadmini- 
stered,  for  that  Sharp^  the  executor,  had  assented  to 
the  legacy  in  trust,  and  had  disposed  of  the  premises 
for  the  purposes  of  the  will.  On  the  other  hand  it 
was  contended,  tliat,  as  far  as  appeared  in  evidence. 
Sharp  had  taken  the  premises  as  executor  merely,  and 
had  made  no  disposal  of  them  during  his  lifetime.  The 
jury  having  found  a  verdict  for  the  plaintiff,  a  rule  nisi 
was  obtained,  on  the  ground  above  stated,  for  setting 
aside  the  verdict  and  entering  a  nonsuit 

6»  Coleridge 
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Coleridge  Seijt  and  Barstam  now  shewed   cause.       1852. 
Where  a  party  has  two  titles  under  a  will,  the  one  as 
executor,  the  other  as  legatee,  some  clear  and  specific       Siumon 
act  must  be  done,  to  shew  that  he  elects  ^  to  take  in  the     Tatcbux* 
latter  character.     As  it  was  said  in  Wekden  v.  Eiking- 
Urn  (a),  ^^  some  circumstance  is  necessary  to  be  used," 
to  shew  whether  the  executor  will  assent  to  the  legacy 
or  rduse  it.     In  default  of  such  evidence^  the  party  will 
be  presumed  to  take  as  executor  only.    This  doctrine 
was  recognised  in  Paramour  v.  Yardley  (b) ;  and  there  it 
was  held,  that  the  executrix  had  assented  to  take  as 
legatee,  for  a  lease  was  devised  to  her  during  a  certain 
time^  to  the  intent  that  she  might,  with  the  profits, 
educate  the  issues  of  the  testator,  and  she  did  so  educate 
them,  which  was  a  plain  unambiguous  act  of  assent    In 
Doe  dem.  Hayes  v.  Siurges  (c),  which  is  a  leading  case 
on  this  subject,  Gibbs  C.  J.,  after  noticing  Paramour  v. 
Yardlet/y  and    Yoimg  v.  Holmes  {d)y  observes,  **  The 
principle  established  in  these,  and  all  the  cases  cited,  is, 
that  if  an  executor,  in  his  manner  of  administering  the- 
property,  does  any  act  which  shews  that  he  has  as-* 
sented  to  the  l^acy,  that  shall  be  taken  as  evidence 
of  his  assent  to  the  legacy;  but  if  his  acts  are  refer- 
able  to  his  character  of  executor,  they  are  not  evidence 
of  an  assent :''  and  he  distinguishes  between  the  cases     « 
where  the  devise  to  the  executor  is  absolute,  and  where 
the  estate  is  devised  over;  in  which  latter. case,  if  his 
general  entry  were  considered  evidence  of  an  election 
to  enter  as  legatee,  thereby  confirming  the  remainder 
over,  he  would  be  chargeable  with  a  devastavit  if  it 
afterwards  proved  that  the  estate  in  remainder  was 

(a)  Plowd.SiO.  (b)  Piowd.559. 

(c)  17  TowU.  «17.  (<0  1  Str.  70. 

wanted 
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1892.        wanted  for  the  payment  of  the  testator^s  debts,  which 

j^  would  be  a  great  hardship  on  the  executor.     In  the 

aroRou      present  instance  there  was  a  devke  over,  and  there  was 

agauui 

Taxckmlu  no  specific  iict  of  assent  to  the  legacy.  The  words  used 
at  the  funeral  cannot  be  considered  as  a  disposal  of 
the  property ;  the  executor  did  not  then  know  what 
debts  there  might  be,  and  the  effect  of  his  declaration 
was  merely  to  leave  things  as  they  were  at  the  time.  If 
they  had  altered  the  situation  of  parties,  their  effect,  as 
evidence  of  an  intention  to  dispose  of  the  proper^, 
might  have  been  difierent.  And,  according  to  GiU>s  C.  J. 
in  Doe  v.  Sturges  (a),  if  there  was  no  assent  at  the  time 
of  the  declaration,  nothing  that  happened  afterwards 
could  make  it  an  assent ;  nor  is  there  any  other  specific 
act  rdied  upon. 

Erl€  and  Moody  contr^.  By  the  will  of  Batten  senior 
Siarp  was  left  executor,  and  was  also  legatee  of  a 
chattel  interest  coupled  with  a  trust,  namely,  to  take 
care  of  and  provide  for  James  Batten  the  son.  That 
trnst  he  executed  by  directing  the  defendant  to  continue 
die  business  and  maintain  James  BaUen;  for  qui  facit 
per  alium  facit  per  se.  It  is  clear,  therefore^  that  he 
elected  to  stand  in  the  situation  of  legatee,  and  not  of 
executor.  Paramour  v.  Yardley{b)  where  the  same 
conclusion  was  come  to,  was  not  so  strong  a  case  as  this. 
In  Young  V.  Holmes  {c)  a  term  was  devised  to  an  ex- 
ecutor, paying  50^.  to  J,  S.;  and  it  was  contended  that 
the  executor  took  as  such,  and  not  as  legatee :  but  it 
being  proved  that  he  had  paid  J,  S.  the  502.,  this  was 
held  a  sufficient  assent.     And  in  Mannings  CBse{d) 

(a)  7  Taunt.  22J.  (6)  Pltnod.  539. 

(c)  1  Sir.  70.  (d)  8  i?eji.  187. 

pnyment 
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payment  of  a  rait,  according  to  the  direction  of  the       18S2. 
will,  was  so  considered.     In  Doe  v.  Sturges  (a)  it  was       ^-— ^ 
held,  that  there  appeared  no  assent  to  take  as  legatee :       SrvMxs 
there  the  party  had  not  (as  in  this  case)  taken  upon     TrrcRiiu. 
himself  any  charge  or  trust,  and  the  act  which  he  had 
done  was  equally  inconsistent  with  the  diaracter  of 
legatee  and  that  of  executor.    In  the  present  cime  diere 
was  a  trust  executed  for  twenty  years  during  the  life  of 
the  l^atee^  according  to  his  direction,  which  having 
given,  he  never  interfered  further  with  the  property. 

Lord  Tenterdbn  C.  J.  It  seems  to  me  that  our 
safer  course  in  this  case  will  be  to  consider  the  conduct 
of  Sharp  as  evidence  of  an  assent  to  stand  in  the  situ- 
ation of  legatee;  in  which  case  he  would  take  the  pro- 
perty subject  to  the  trusts  in  the  will,  for  young  Batten^ 
and  for  his  legatee  if  he  should  leave  one.  His  words 
on  the  particular  occasion  which  has  been  referred  to 
are^  <<  This  is  young  BatterCs  house ;  Mr.  TakJuU  must 
carry  on  the  business  as  before,  but  young  Batten  must 
have  a  biding  place."  The  parties  continue  in  this 
situation;  the  defendant  carries  on  the  business,  and 
the  unfortunate  young  man  is  maintained  in  the  house. 
This  goes  on  for  many  years,  and  nothing  further  is 
done.  If  there  had  been  debts  of  the  testator  which  re^ 
quired  that  his  property  should  be  made  available  for 
thdr  payment.  Sharps  instead  of  acting  as  he  did  on  the 
death  of  the  testator,  might,  as  executor,  have  disposed 
of  the  premises  to  pay  such  debts :  the  facts,  however, 
seem  to  shew  that  there  was  no  duty  for  him  to  perform 
as  executor,  but  that  he  had  a  duty,  which  he  fulfilled, 
as  legatee  in  trust. 

(a)  7  Tauni,  217. 

Little- 
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1882.  LiTTLEDALE  J.  concuiTed. 


Doi  dem* 

Stubgu  Parke  J.    I  think  .there  was  sufficient  evidence  that 

Takhilu  Sharp  assented  to  take  under  the  will  as  legatee.  The 
principle  of  law  on  this  subject  has  been  correctly  laid 
down  by  my  Brother  Coleridge^  and  is,  as  stated  in  Doe 
V.  Stvrges  {a\  that  where  an  executor  takes  an  interest, 
but  not  an  absolute  estate,  under  the  will,  he  must  do 
some  act  as  legatee,  to  shew  his  assent  to  the  legacy, 
and  a  mere  entry  is  not  sufficient  But  in  this  case 
there  is  much  more.  It  may  be  taken,  on  the  evi- 
dence that  the  defendant's  entry,  under  the  circum- 
stances stated,  was  equivalent  to  an  entry  by  Sharp: 
and  the  defendant  was  in  twenty  years  during  the  life- 
time o(  Sharp  taking  the  profits  of  the -estate,  and 
applying  them  to  the  maintenance  of  young  Batten.  If 
Sharp  had  taken  as  executor,  his  duty  wouFd  have  been 
merely  to  receive  the  rents,  and  apply  them  in  the  pay- 
ment of  debts,  or  defraying  other  charges  on  the  estate ; 
but  it  does  not  appear  that  he  had  any  thing  to  do  with 
the  property  in  the  character  of  executor.  On  the  other 
hand,  his  performance  of  the  trusts  is  sufficient  proof 
that  he  took  as  trustee.  The  result-  of  the  evidence, 
therefore,  is,  that  he  assented  to  take  as  legatee,  and  not 
Aat  he  acted  as  executor  (i). 

Rule  absolute. 

(a)  7  Tauni.  217. 

(6)  Taunton  J.  was  in  die  bail  court,  PaUetoH  J»  being  sbMnf  od  oe- 
oount  of  iUnesi  io  bii  funily. 
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IBS2. 


The  King  against  Robert  Wright.  avofay, 

INDICTMENT  for  a  naisance  by  encroaching  on  a  On  indictment 

public  highway.     At  the  trial  before  Parke  3. ^  at  on  a  public 
the  Lancader  summer  assizes,  1831,  it  appeared  that  plSlre^thit  In" 
the  road  in  question  was  set  out  in  1771  by  commis-  ioneni^erlui 
sioners  under  an  enclosure  act.  which  authorised  them  f"?*?""  *** 

'  bad  been  em- 

to  set  out  public  and  private  roads.  ^*  so  as  such  public  powered  to  wt 

^  ^         ^        ^  ^  "^  out  public  and 

roads  should  be  and  remain  sixty  feet  in  breadth,  at  private  roads, 

the  former  to  be 

least,  between  the  fences."     It  also  provided  that  the  repaired  by  Uie 
public  roads  should  be  repaired  by  the  township,  and  latter  by  tuch 
the*private  qnes  by  such  persons  and.  in  such  manner  as  ^mmiaJonen 
the  commissioners  should  by  their  award  direct     The  TSepuwir** 
present  road  was  described  in  the  award  of  the  com-  f*^  "^  ^ 

'^'  be  Mzty  feet 

missioners  as  a  private  road,  and  of  the  width  of  eieht  ^^t  ^^^'^^^^ 

*  ^  °       tlie  fences. 

yards;  but,  in  fact,  a  space  of  sixty  feet  was  left  between  "l^e  commis- 

siooers  in  their 

the  adjoiuing  fences  till  the  time  of  the  alleged  encroach-  award  described 
ment,  which  was  lately  made  by  the  defendant     The  ^ate,  and  eight 
centre  of  this  space  was  commonly  used  by  the  public  as  \^x  in^tinff 
a  carriage  road,  and  had  been  repaired  by  the  township  oV^^Stwas 
for  eighteen  years  before  the  encroachment     The  com-  jf^  between  Uie 

°  "^  fences:  and 

missioners,  in  their  award,  directed  that  the  township  they  directed 

,  ,  .  .        both  the  public 

should  repair  as  well  the  public  as  the  private  ways.  With  and  private 

roads  to  be  re* 
paired  by  the 
township.     The  centre  only  of  the  sixty  feet  was  ordinarily  used  as  a  carriage  road,  and  the 
township  reputed  it.     The  space  said  to  be  encroached  upon  was  at  the  side  of  this  road, 
and  there  was  a  diversity  of  evidence  as  to  the  use  made  of  this  space  by  the  public,  and  ita 
condition,  since  the  time  of  the  award : 

Held,  that  the  commisdoners  had  exceeded  their  authority  in  awarding  that  private  roads 
should  be  repaired  by  the  township ;  but  that  on  the  whole  of  this  evidence  it  was  a  proper 
question  for  the  jury,,  whether  or  not  the  road  in  question,  though  originally  intended  to  be 
private,  had  been  dedicated  to,  and  adopted  by,  the  public. 

Semibie,  per  Lord  Tenterden  C  J. ,  that  when  a  road  runs  through  a  space  of  fifty  or  sixty 
feet  between  enclosures  set  out  by  act  of  parliament,  it  is  primA  facie  to  be  presumed  that 
the  whole  of  that  space  is  public,  though  it  may  not  all  be  used  or  kept  in  repair  as  a  road, 

respect 


WUOHT* 


682  CASES  IN  TRINITY  TERM 

18S2.       respect  to  the  use  made  of  the  spaces  at  the  sides  of  the 
beaten  road,  and  their  condition  from  die  time  of  the 

The  Knra 

against  award,  there  was  a  diyersity  of  evidence.  The  case,  on 
behalf  of  the  prosecution,  was,  that  although  the  road  was 
ori^ally  made  private  by  the  award,  it  had  subsequently 
been  dedicated  to  and  adopted  by  the  public,  and  ought 
therefore  to  have  continued  of  the  width  of  sixty  feet. 
The  learned  Judge,  in  summing  up,  observed  that  the 
commissioners  had  exceeded  their  authori^  in  awarding 
that  a  private  road  should  be  repaired  by  the  township^ 
but  he  left  it  to  the  jury  to  decide^  upon  the  whole  evi- 
dence, whether  the  road,  though  originally  meant  to  be 
a  private  one^  had  not  subsequently  been  dedicated  to 
the  public  He  added,  that  the  case  was  one  which 
required  strong  evidence  of  dedication.  The  jury  found 
a  verdict  of  guilty*  Janes  Seijt,  in  the  following  term, 
moved  for  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial,  contending,  first,  that  there  was  no 
evidence  of  any  part  of  the  road  having  been  public ; 
but,  on  the  contrary,  it  had  been  set  out  as  a  private 
road,  and  the  commissioners  could  not  legally  oblige 
the  township  to  repair  such  road ;  nor  would  the  in- 
habitants have  been  indictable  for  not  doing  so^  Bex  v. 
^^(^(^{a);  and  the  mbtake  of  the  commissioners  in 
.  this  respect  could  not  make  the  road  public :  secondly, 
that  the  evidence  of  user  did  not  sufficiently  shew  an 
adoption  by  the  public,  to  which  point  he  cited  Bex  v. 
&•  Benedict  {b) ;  and,  thirdly,  that  as  to  the  sides  of  the 
road  the  evidence  did  not  support  the  verdict.  A  rule 
nisi  was  granted,  Parke  J.,  however,  noticing  as  a 
strong  fact  against  the  defendant  that  the  original  width 
between  the  fences  was  sixty  feeL 

(a)  8  r.  R.  654.  (6)  4  P.  j-  ^»  447. 

Starkie 
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Starkie  and  Roscoe  now  shewed  cause»  and  contended,        18S2. 

that  it  was  riffhtly  left  to  die  jury,  under  all  the  circum-  _    ,, 

^      "^  *     '''  The  King 

Stances,  whether  or  not  the  road  had  become  public  agmnH 


WuQirr. 


CrompUm  and  Tomlinsonj  in  support  of  the  rule^  con- 
tended, that  there  was  no  sufficient  evidence  of  dedi- 
cation of  the  part  enclosed  by  the  defendant;  and  that  if 
he  had  become  proprietor  of  tliat  part  (which  they  con« 
tended  he  had)  he  might  lawfully  enclose  it,  according 
to  the  judgment  of  Lord  Mansfield  in  Rex  v.  Fleck'- 
nam  {a). 

Lord  Tenterden  C.  J.  I  think  the  case  was  for  the 
jury,  and  that  they  found  a  right  yerdict.  I  am  strongly 
of  opinion  when  I  see  a  space  of  fifty  or  sixty  feet 
through  which  a  road  passes,  between  enclosures  set 
out  under  an  act  of  parliament,  that,  unless  the  contrary 
be  shewn,  the  public  are  entitled  to  the  whole  of  that 
space^  although  perhaps  from  economy  the  whole  may 
not  have  been  kept  in  repair.  If  it  were  once  held  that 
only  the  middle  part,  which  carriages  ordinarily  run 
upon,  was  the  road,  you  might  by  degrees  enclose  up  to 
it,  so  that  there  would  not  be  room  left  for  two  car- 
riages to  pass.  The  space  at  the  sides  is  also  necessary 
to  afford  the  benefit  of  air  and  sun.  If  trees  and  hedges 
might  be  brought  close  up  to  the  part  actually  used 
as  the  road,  it  could  not  be  kept  sound.  The  rule  must 
be  discharged. 

LiTTLEDALE  and  Parke  Js.  concurred. 

Rule  discharged. 

(0)  \Surr.A65. 


684  CASE  S  i»  TRINITY  TERM 

1882. 


Tyaday,  ASHCROFT  agoiflSt  BOURME,    PoRTER,   BrOOK£B» 

Mercer,  Lythgoe,  and  Billinge. 


Two 
irates 


magU.      nPRESPASS  for  breakmg  and  entering  the  plaintiff's 
at  •  landlord's  dwelllng-house,  and  evicting  him.    Plea,  by  all  the 

poMMBion'of  a  defendants,  the  general  issue ;  and  further,  by  the  first 
aTdeMTtei/imd  ^®»  ^^^^  ^^7  ^^^^  justices  of  peace  for  the  county  of 
^umiant to  the  ^^^^^^9  ^*^  ^®  trespasses  were  committed  by  them 
11  G.  2.  c  19.    in  the  execution  of  their  office  as  such  justices,  and  that 

s.  16.,  tbe  J  -^ 

Judges  of  aniae  they  tendered  40/.,  being  sufficient  amends.    The  plain- 
er the  county,  . 
on  appeal,  made  tiff  replied  that  that  sum  was  not  sufficient,  upon  which 

the  restitution  issue  was  joined.     At  the  trial  before  Parke  J.,  at 

the  tenant,  ^^  Summier  assizes  for  the  county  of  Lanca^er  1881, 

The  ^Stt  ^^  following  appeared  to  be  the  facts  of  the  case*    The 

aSoS^^orSes-  P^*'^^^  ^^  tenant  of  a  house  and  farm  to  the  Rev. 

pass  for  the  j^^.  Brookes.  ouc  of  the  defendants.     A  year's  rent 

eviction,  against  "^ 

the  magistrates,  being  in  arrear,  and  the  goods  being  removed  off  the 

the  constable,  t 

and  the  land-  premises,  Mr.  Brookes  applied  to  the  first  named  two 

tbst  the  record  defendants   to   give  him  possession   pursuant  to   the 

Sigbeforeti^"  Statute  11  G.  2.  c.  19.  5.16.     They  went  to  view  the 

ISTSSTeTto''"  premises  on  the  ISth  of  October.     The  plaintiff  was 

?t^l?^/*n"u  not  there,  but  his  wife  and  children  were.     There  was 

behalf  of  ell  the  ^ 

defendants.        qq  furniture  in  the  house  except  three  or  four  chairs, 

which  were  stated  by  the  wife  to  belong  to  a  neighbour. 
The  magistrates  then  affixed  a  notice  on  the  premises, 
that  they  would  return  to  take  a  second  view  on  the 
28th  of  October.  On  that  day  they  went  to  the  pre» 
mises  with  Brookes  and  the  other  defendants,  two  of 
whopi  were  constables.  The  plaintiff  was  there,  and  the 
rent  was  demanded  of  him,  but  he  did  not  pay  it.    The 

magistrates 


Bouayc 
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magistrates  then  delivered  possession  to  Mr.  Brookes^       1832. 
and  be  and  the  other  defendants  turned  the  plaintiff  and       ^ 

AsHCRorv 

his  family  out  of  the  premises.  The  plaintiff  appealed  to  amn*t 
the  judges  of  assize,  and  they  being  of  opinion  that  the 
premises  had  not  been  deserted  within  the  meaning  of 
the  act,  made  an  order  for  the  restitution  4^f  the  farm, 
together  with  ihe  tenant's  expenses  and  costs,  which 
were  .ascertained  and  paid  to  the  plaintiff.  A  record  of 
the  proceedings  of  the  magistrates  was  given  in  evi- 
dence, and  it  was  contended  that  this  was  an  answer 
to  the  action  not  only  by  them,  but  by  all  the  other  de- 
fendants, diey  having  acted  in  lud  of  the  magistrates. 
Tile  learned  Judge  was  of  opinion  that  the  magistrates 
were  protected,  but  that  the  other  defendants  were  noL 
The  jury  found  a^^erdict  for  the  {)Iainttff  against  these 
last  for  100/.  damages,  but  leave  was  reserved  to  move 
to  enter  a  verdict  for  all  the  defendants.  A  rule  nisi 
having  been  obtained  for  that  purpose, 

Wightman  now  shewed  'Cause.  The  question  is,  whe- 
ther the  immunity  of  the  magistrates,  who  had  juris* 
diction  over  the  matter  on  which  they  pronounced  judg* 
ment,  extends  to  the  other  defendants.  Now,  although 
the  record  of  their  proceedings  is  a  conclusive  answer  to 
the  action  of  trespass  brought  against  them,  Basten  v. 
Carem  (a),  it  does  not  follow  that  it  is  so  as  to  persons 
acting  in  their  aid.  At  all  events,  Brookes^  the  land^ 
lord,  was  not  protected  by  these  proceedings.  The 
statute  24  G.  2.  c.  44*.  s.  6.  extends  only  to  constableSp 
headboroughs,  &c.  or  to  persons  acting  by  their  order  or 
in  (heir  aid*      Brookes  was  not  acting  in  aid  of  th 

Vol.  hi.  Y  y  justices, 
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SSSSL  jasttQesybilt  put  them  in  awdoo^  Tisi^jMlWii  W^a  l^fOOgbt 
for  what  tvras  done  on  the  tSSih-  of  Oaiobgr^  w)i«a  pos^ 
session  was  delivered*  JSroofasMtendedontbliloGcasicMDy 
though  he  was  not  obUged  to  attend  Id  bepntin^.poa* 
session*  He  voluntarily  took  an  >acti(Te{>att  in  .the  pror 
ceediogs,  without  being  called  upon  to  do  so  by  the 
magistrates;  and  if  he  had  pleaded  specially  that  he 
acted  in  aid  of  the  justices^  that  allegation  would  not 
have  been  supported  by  the  fact. 

J.  Williams  and  Cresswell  contra.  The  constables  are 
clearly  entitled  to  have  a  verdict  entered  in  their  favonrt 
if  the  magistrates  were  justified  in  doing  what  theydidi; 
for  the  constables  acted  in  aid  of  the  mi^istrates,  and^ 
they  were  enUtled  to  give  this  defence  in  evidence  under 
the  general  issue  by  TJ.l.c.S.  The  stat.  i!f<3.SU 
e.  44.  protects  a  constable,  not  merely  where  the  juslm 
is  protected,  but  where  the  constable  acts  under  waih 
rant  of  a  justice,  though  the  latter  may  have  no  jari»* 
diction.  Then,  as  to  Brookes^  if  he  is  to  be  deemed 
a  trespasser  merely  because  he  set  the  justices  in 
no^on  to  put  the  law  in  forise,  eveiy  suitor  who  ineti* 
totes  proceediiigs,  must  be  equally  liable  to  an  actiain 
if  his  suit  be  defeated.  Here  the  magistrates .  weire 
judges  of  record,  they  were  to  act  on  their  own  viefr 
and  jodgmetit,  and^not  on  tJne.infiMrmation  of  the  land* 
lord ;  they  did  go.  to  the^  premiaes  and  view  them,  and 
afterwards,  npon  their  owa  consideration  of  ihe  matter^ 
pronounced  jodgmeait*  The  -stat  1 1  G«  8*  c.  1%  uM 
doubtedly  gave  them  juvisdiofciod over  the.subj^t^majttar 
of  their  enquiry;  sad  .supposing  the  award  of<J9eitii 
tution  to  be  equivalent  to  a  reversal  of  their  judgment 
(which  may  be  doubtful),  stitl  where  a  court  has  juris- 
'  diction. 
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SfeilM^iaid  pNMefiU'Ierroaeoniljrj  iiDiii&ticqiilid&«giim| 
tb«;papf^'v^h«^^'^\e^,i'€>tfl^illrft  the  offibeFr>or  iniiristelt' 
of ''tlHfe''clNilrt(iivba!>fe>dteiitte  ite  precept* ioi>'{)nioeB9^ 
ttmug^  \4Mre  itb^  UoOtt  Jtasxidtl-  juinBdiotioii  loSuMt 
csttse,  the  wliic4eip0oceedifigi 'is  coram,  nen  judiGe>»  and 
actions  will  He  vagainfil' tbem. without  any  tvgard  ca.tha 
pneoepC  or  proems.  Caie  (^  the  Mdrshtdsea  {a).  Thsn 
m^tfab  ease  iio  action  will  lie  against  Brookes  for  setiing 
the  justices  in  motion;  nor  can  he  be  sued  as  a  traai 
passer  for  acting  in  aid  of  the  justices  in  carrying  their 
judgment  into  effect  If  he  was  not  acting  in  their  aid, 
ariily^tf  chey  were  not  trespassers  by  pulling  out  the 
tdiiiui^  and  putting  the  landlord  into  possession,  lie 
jonld^not  be  a  trespasser  for  allowing  himself  to  be  put 
itt:^rmd  »if  it  was  lawful  for  him  to  receive  possession^ 
U^ -certainly  might  attend  for  that  purpose.  And  tJbse 
^at  11  0.t«  c.  19.  5.21.  enables  the  landlord  to  give 
thidr-  matter  of  defence  in  evidence  under  the /general 
i^ae«  t 


J ^.  > 


'■  Lord  Ti:nterd£n  €•  J.  I  am  of  opinion  that  Ui^.vetr 
did  mast  be  entered  ibri^l  the  defendants.  I  teke  nt 
Mtinction  between  the  constables  and  nssistantr  and.  ifat 
jtisttees;  the  remainitig ^questioivt^thctaefoss^  isw-whether 
Btookes  be  justified  dfirhavirfg^oct^d'tti  JiM^nf  the  m^^ 
t^atei,  or  as  barring -pot  :tb«fci  ia^motibai^  eHseissfhinitted 
fri4  complaint  to'their  ^dgm^i^{itbey)wdnttDrview  the 
p¥f^ii^i^s 'Ofn  the)  KSfihbfr'iO^ofcvv  imdJaao^r  ad  the  caae 
Ittd  lh^n'gdtiev>tliey  li«reiDflopi]JMao[rliplal:tfaift<3omp)aiii|: 
"^^^i^v^  \^V^€Sf^go^^tgBix^  ibe 

lAMtbrte^,  gdetf  with  them- to  \  vectim  pQ§siBS9icm,'.  if  •  thegr 

taoiji!)  Y  y  2  think 
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188S.        think  fit  to  delirer  it,  and  they  do  deliver  it  to  him :  he 
18  theti  put  in  possession  by  act  of  the  taw,  and  be  is 
not  a  trespasser.     It  turns  out  that  tTie  justices  had 
.imTjoO*       mistaken  die  law:  but  it  would  be  bard  if  the  landlord, 
who  had  submitted  his  case  fairly  and  honestly  to  tbem, 
should  therefore  be  deemed  a  trespasser  ab  initio.     If  it 
had  appeared  that  the  proceedings  had  been  maliciously 
commenced  or  persisted  in,  that  might  have  been  the 
ground  of  an  action,  on  account  of  his  having  misled  the 
justices,  hut  in  the  present  case  that  is  not  imputed. 

LiTTXEDiyLE  J.  I  am  of  the  same  opinion.  '  The 
justices  here  acted  according  to  the  directions  of  the 
statute  1 1 G.  2.  c.  19.  5. 16.,  and,  considering,  upon  their 
view  of  the  premises,  that  they  were  deserted,  gave  pos- 
session to  the  landlord.  In  so  doing  they  acted  as 
jadges  of  record,  and  though  on  appeal  the  judges  of 
Assize  of  the  county  palatine  of  Lancaster  directed 
restitution  with  expenses  and  costs,  that  was  at  most 

*but  equivalent  to   reversing  a  judgment  on   writ  of 
. .  <  •         ____  ' 

'ferror.    There  was  no  trespass  committed  by  Brookes, 

tor  this  action  was  not  brought  for  any  thing  done 
't)e(bre  the  28th  of  October.  The  justices  took  with 
mem  on  that  day  two  constables,  to  assist  them  in 
•delivering  possession.  The  landlord  also  went  widi 
^hem,  and  be  was  justified  in  so  going,  first,  in  order  to 
be  put  into  possesstoti,  and  «€icondly,  in  aid  of  the  jus- 
tices ;  he  received  possession  from  them,  and  put  the 
plaintiff  oiit  He  was  in  tlie^first  instance  acting  in  aid 
of  the  justices,  and  secondly  in  his  own  right.  After  pos-^ 
session  was  delivered  to  him,  if  the  plaintiff  had  entered, 
Brooies  would'  have  been  justified  in  turning  him  '6n 
»£be  premises.^   The  de^nce  that  he  was  acting  in  d^!d  or 


«  J  '.;• 


B«tfEl»t*- 


IN  TUB  Second  Year  ov  WILLIAM  IV.  689 

the  justices,  might  be  giy^  in;  evidence  under  the  general  lMft> 
issue,  by  the  stat*  yjae,  1.  c.  5.;  ai^d,  assuming  that  he 
was  not  acting  in  ai^  of  .the  justices  when  he  turned  the 
plaintiff  oat,  but  in  his  own  right  merely,  he  was  eq  titled 
to  give  that  in  evidence  under  the  general  issue^  by  the* 
stat  1 1  G.  2.  c.  19.  5. 21.,  which  gives  the  plea  of  thr 
general  issue  in  all  actions  of  trespass  brought  against 
any  person  entitled  to  rents  or  services,  relating  to  any 
entry,  by  virtue  of  that  act,  upon  the  premises  charge? 
able  with  such  rents,  &c.  Now  heve  the  action  wa» 
brought  against  a  person  entitled  to  the  rent,  and  it  re^ 
lated  to  an  entry  by  virtue  of  the  acti  The  justices* 
are  protected  by  the  same  aet ;  and  as  the  constables 
and  assistant,  and  Brookes  the  landlord,  are  also  jus-^ 
tified,  for  the  reasons  which  have  been^  given,  there  must 
be  a  general  verdict  for  all  the  defendants. 

Parks  J.  I  am  of  the  same  opinion.  I  thought  at 
^isi  Prius  that  Brookes  the  landlord  was-  not  protected 
by  the  record  of  proceedings  before  the  magistrates^, 
unless  all  the  facts  theve  alleged  were  true,  and  I  afleiv 
wards  thought  that  the  pleadings  were  not  right.  As  to' 
the  latter  point,  I  still  think  that  Brookes  cannot  defend 
as  having  acted  in  aid  of  the  magistrates ;  my  attention* 
however  having  been  now  called  .tp  the  twenty-first  seo? 
tion  of  the  U  G,  2.  c  19.,  I- think  that  under  that  seor 
tion  he  might  give  the  special  matter  in  evidenqe  upoQt 
the  general  issue,  this  being  a^n  ^ction  I^i^ught  against  a 
person  entitled  to  rents,  relating  to  an  entry  by  virtue  of 
tbe  aqU  The  constables  were  acting  either  in  aid  of  the 
Ijandlprd  or  in  that  of  ^he  magistrates, ,  and  might  give 
^he^^  special  matter  in  evidence  un^cr  the  general  issu^« 
i^jpne  case  by  the  stat  11  G.  2.  c.  19.  5.  21.,  or,  in  the' 

Yy  3  other. 
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1%%%       other,  by  7  Joe.  1.  c.5.    Then  the  question  comes  to 
this:  Whether,  upon  the  special  matter,  Brookes  be 

ASHCROFT  ^  ** 

againu       responsible  in  an  action  of  trespass  ?   Now,  the  1 1  G.  2. 

^iU(y^x}V.  ^*  19*  s.  16w  enipower^  ttle  JQ^ie^s,  -at*tfae  H9qtiest  of  the 

landlord,  to  go  upon  and  view  the  premises,  and  to  affix 

^r>B  >>.oof  s  ,'<j  a...|iotide,  what  day  they  will  iretuilii  to.  take  a  ted<in4 

L;  w  .1 . .  WMir;  and  if,  upon  such  second  vie w». the  tenant  does  not 

io.M.i'  -.  L  apl^eAT  and  pay  the  rent,  or  there  be  not  sufiici»it  ii^ 

^^'  *i  1; .  ?.. . ,  tressj  they  are  then  to  put  the  landlord  in  poseessioa*  Xhe 

oi :/ :V        justices,  therefore,  are  to  go  upon  the  premises  ttfed  ti^ 

^^^'^'^ " '-" indicate  upon  the  truth  of  the  facts  stated  by  tbe^lamlf 

\\a :.  „       . ,  lord.    They  have  here  adjudicated*  as  it  appean^^eraM 

neously,  on  the  fact  of  desertion :  all  the  ethers  faeia 

were  true,  and  although  that  turned  out  tobe oatisnflg 

Ti.  1  -c .  - .    •  tJie  landlord  is  not  responsible  for  their  erron    Ifufh^ 

"^.'i^i/n/Mj      *»**^^''  bad  been  specially  pleaded,  it  would  hawetbef^i 

»i)  lo  )  ,..    3;||||g£ient  to  state  the  adjudication  of  the  justices  withoul 

xJ  hM^^.'.i.  i.<  i^Yierrinff  the  fact  of  the  desertion;  as,  in  other  cases^ 

hnu^ix'iUM.f.  persons  justifying  under  the  judgment  of  an  inieiioi 

.^dt  i(^  ^v,i>x«»  fidnrt  are  not  obliged  to  . shew  in  pleading  a  suffioeot 

.1  w ..  J  ^^^^ .  ^p  action,  thou^  if  the  action  was  farou^ 

toaliciouslyand.wtitbo^tprobabW  oftuse^  the  party  wto 
brought  itmbyt  himself. 'b6^ liable  to -an  actioo  oifcithat 
accounts  .  WfaoifaMNrilSrraS'ea  t*wai  so  fiable  herey  it  is  nctt 
BeceBserylo^jft^  I^iiciio  iablirotiifccted  in  this  adiontiy 
tbeaiithpri|y5ofabie)jasti9es»  li.r  !   . 

^  i«    MMunj  hfii    f,v/vv   -m'     ..  Bale  abselala* 
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ii  A 

WHixonuBCfii  against  Chaphan*  m^sSS^ 

m 

i 

DEBT  for  penalties  on  r7&£.  cS.  s.S.    Tlie  de-  Byalocmitct 
,  ,  for  certain  in- 

claratibn  stated  that  the  plaintiff  was  an  inbaUtant  corponted 
and  parishioner  of  the  parish  of  SL  Lawrence,  in  the  guardUnt  of 
toMm  and  county  of  the  town  of  Soufhampton,  that  the  .p^^^^^^ 
dsfendant  was  clerk  to  the  guardians  of  the  poor  within  ^^|^  i^ 
tie  town  and  county,  and  was  a  person  authorised  to  •ppwnt  •  clerk, 
take  care  of  the  poor  within  the  same ;  that  a  poor-  »<»  \  ^^  ^ 

poor-rates 

ztle  was  made  by  the  guardians,  confirmed   by  two  and  books  pur- 
porting to  be 
magfsdrales,    and  duly  published ;    that    the   plaintiff  rates  made  for 

the  said  pa- 

Mquested    the    defendant,    being   such    clerk   to    the  rishesyandaU 
goafxKans,  and  a  person  authorised  as  aforesaid,  and  [^^le'J^ue"^ 
bandg  the  care  and  custody  of  the  books  and  rates,  ^^  ^ere\o 
lb'  permit  hun,   the  plidntiff,  to  inspect  the  rate,  and  ^^^l^  ^ 
fieodered  to  him   ls»  for  the  same,  but  that  the  de*  wardens  and 

orersecrsto 

fendant  refused.    The  secx>nd  coont  stated  that  the  the  clerk  of  Uie: 

guardians  for 

defisndant  was  clerk  to  the  guardians,  and  had  by  law  the  time  beingt 
the  care  and  custody  of  the  rates  of  the  said  town  and  cause  die  same' 
Odunty  of  the  town  of  Satahampion j  and  then  alleged  udsledr^^ 
demand  and  refusal.    At  the  trial  before  Taunton  J.,  at  Jlj'L^'j^'Ji^, 
the  Summer  assisses  fiw  the  couttir  of  Hants  18S1,  it  i»><i  ti>e  casoai 

^  and  out^poor 

appeared  that  by  a  local  act,  18  G..8«  c.  50.,  the  se-  weekly,  and 

transacted  some^ 

veral  parishes  in  the  town  and  county  of  Southampton  oUier  matters 

relating  to  the 

were  united  into  one  district  for  the  purpose  of  main-  poor,  and  bad 
taininjg,  Relieving,  and  employing  the  poor  of  those  the  books  f^ 
parishes,  and  that  certain  persons  therein  named  were  ^^  ^^  ^J^ 
incorporated  by  the  name  of  "  The  Guardians  of  the  "J"  ^''tlltw 

imposed  by  tb« 
17  G.  8.  c.  5.  1. 3.  upon  church wardeniy  overMen,  of  olhefr  peisoos  authomed  to  tak9 
6aH  tf  fh^ftbor,  for  not  permitting  an  inhabitant  to  inspect  the  ratci. 

Y  y  4  Poor 
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1^9%'i  P^Jor  within. the  Town  ;«iidi 'County ^dP  the  Tovrn  of 
■ —  >'  Soidhampiimy*  to  whom  the  carie  ond  tnMWgwneiit  df  tbe 
a^^,  poor  of  the  said  severtil  parishfiS:  w«>6  thensby  comoiitted. 
Section  1<6.  authorised  the  guardJaQSyOi^  aoy  nine  or  more 
of  them,  to  nominate^  appoint^  and  employ  from  time 
to  time,  such  person  and  persona  as  they  shoald  think 
proper,  to  be  and  ofiiciate  as  clerk.  By  sect.  21.  the 
guardians  were  authorised  to  make  rates.  By  sect.  43. 
it  was  enacted,  that  ^^  all  rates  and  booka  purporting  to 
be  rates  made  for  the  relief  of  the  poor  of  the  said  several 
parbhes,  and  all  other  writings  and  papers  whatsoerer 
relative  to  the  settlement  of  any  poor  within  the  said 
several  parishes,  shall  be  delivered  by  the  said  church- 
wardens and  overseers  respectively  to  the  elerk  of  the 
said  guardians  for  the  time  being,  who  shall  cause  the 
same  to  be  preserved  and  filed,  so  that  reference  may 
be  had  thereto  at  any  future  time."  It  appeared  far- 
ther, that  the  defendant  was  appointed  clerk  to  the 
guardians,  and  that  he  every  week  paid  money  to  the 
casual  poor  and  out*poor,  amounting  sometimes  to  60^ 
or  70^ ;  that  he  received  a  check  for  the  amount  from 
Uie  chairman  of  the  guardians ;  that  the  assistant  over* 
seer  collected  the  rates;  that  the  defendant  always 
applied  to  the  justices  on  the  subject  of  illegitimate 
children;  and  that  when  the  guardians  were  ^plied 
to  for  relief,  they  always  referred  to  the  defendant. 
He  attended  the  meetings  oi  guardians^  which  took 
place  twice  a  weeh^  and  act^d  as^  clerk.  The  books 
remained  in  hrs.  cestody*  A  rate  having  been  duly 
made  and  published  in  April  1S3I|  the  plaintifl^  a  rated 
inhabitant  and  cat^  payer,  demaaded  to  inspect  the 
same,  but  was  refused.  Upon  these  facts  Taunton  J.  was 
of  opinion  that  the  defendant  was  not  a  party  authorised 

to 


CfiAfHAir. 
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to  take  kart  of  the  poor  «vit^bin  the  17  G.  2.  r.  3.  s.  S^       ISSfl.* 
and  therefore  oot  liable  in  this  action,  but  he  directed  "  , 

TTHITCBOlBClf 

the  jury  to  -find  a  Terdict  for  the   plaintiff  for  one       agoftut 
penalty  of  20/.^  reserving  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit.    A  rule  niii  having  been 
obtained  for  this  purpose, 

.  FcUett  and  Sewell  now  shewed  cause.  The  clerk  to 
the  guardians  of  the  poor,  appointed  under  the  autho- 
rity of  the  local  act,  is  a  person  authorized  to  take  card 
of  the  poor  within  the  17  G.  2.  c.  8.  By  the  local  act, 
the  power  of  regulating  the  affairs  of  the  poor  is  taken 
from  the  churchwardens  and  overseers,  and  given  to  the 
guardians :  but  the  defendant,  their  clerk,  in  fact  bad 
by  their  authority  the  care  of  the  poor,  and  performed 
many  of  the  duties  of  overseer.  The  custody  of  the 
rates  is  also  taken  away  from  the  overseers  and  church- 
wardens, and  given  to  the  clerk  of  the  guardians.  Ben^ 
neit  V.  Edwards  (a)  shews  that  an  assistant  overseer  may 
be  liable  to  the  penalties  imposed  by  the  17  G.  2.  c«3. 
5.^^  upon  overseers  not  permitting  inhabitants  to  inspect 
the  rate,  if  it  appear,  from  the  nature  of  his  duties,  to 
be  incumbent  on  him  to  produce  the  rate ;  and  the  de- 
fendant here  stands  in  the  situation  of  such  an  assistant 
overseer. 

Sslvoyn  contra.  The  defendant  was  not  a  church- 
warden  or  overseer,  or  a  person  authorised  to  take  care 
of  the  poor  within  the  statute  17  6.2.  c.  3.  The 
guardians  were  the  persons  authorised;  be  was  only 
their  clerk,  and  held  the  ratebook,  and  acted  in  the 

(a)  IB.^C.  6S5. 

,  manage- 


.i%34*       management  of  the  poor,  as  their  serrant     The  second 
*""="^       count,  which  charges  him  as  a  clerk,  who  had  custody 

WflXlCBVBOB  , 

tigttkui  .  of  the  rates,  is  bad  in  arrest  of.  judgment,  for  the  act 
does  not  make  such  a  person  liable^  In  Bennett  v.  JStf- 
'wards  (a),  the  defendant  was  an  overseer^  and  the  act  exr 
presslj  makes  the  churchwardens  and  overseers  liable. 


CuATtULlf. 
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Lord  Tenterdsn  (X  J.  No  persons  are  si^ject  to 
the  penalty  imposed  by  the  stat  17  G.  2.  c.  3.  s.  3.,  but 
churchwardens,  overseers,  or  persons  authorised  to  take 
care  of  the  poor.  The  defendant  was  neitlier  a  church- 
warden, an  overseer,  nor  a  person  authorised  to  take 
care  of  the  poor.  The  guardians  were  tlie  persons  so 
authorised.  In  Bennett  v.  Edwards  (a),  the  defendant 
was  an  assistant  overseer,  the  case,  therefore,  fell  within 
the  words  of  the  act;  and  he  appeared  to  be  the  only 
person  who  had  possession  of  the  rate. 

LiTTLEDALE  J.  In  Bennett  v.  Edwards  (a),  the  de- 
fendant, who  had  the  custody  of  the  rate,  was  a  person 
authorised  to  take  care  of  the  poor.  Here,  by  the  local 
act,  the  clerk  of  the  guardians  b  to  have  the  custody 
of  the  poor  rate,  but  the  guardians  are  the  persons 
authorised  to  take  care  of  the  poor,  and  the  demand  of 
inspectioQ  ought  to  have  been  made  on  them. 

Pafke  and  Taunton  Js.  concurred. 

Rule  absolute* 

(o)  7^.  4*  C  586. 
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'  j!^  \  i  '^   ''.iv    ,/li.l'^i:    -ii,    ''i'^    ^'-r.j-.,,  (••.'ivr      T.I.I.  1)  ^aBBi» 

W TWLiAjMs,  Clejrk,  a^atnst  Price.  ^^^aho 

T^RESPASS  <br  breaking   arid    entering  plaintiff's  Wbe« « de- 

-^      *  ,    ^  •         4        .  .  «  1       A^   '  lendant  In  tow— 

closes,  and  depasturing  the  grass  with  cattle,  cca  pMi  pleads  that 

Fleas,  the  general  issue,  and  six  special  pleas,  on  the  pUintiff  a  oer- 

first  three  of  which  the  plaintiff  took  issue.    The  de-  I^t^aJSi^* 

fendant  pleaded,  fourthly  (with  a  disclaimer  of  title),  "^"^^^i^ 

that  the  cattle  escaped  into  the  plaintiff's  closes  without  ^}y  ^  ^^ 

'^  '^  defendmnt  did 

the  knowledge  and  against  the  will  of  the  defendant,  not  tender  the 

luin  named}  or 

and  that  he  aflerwards,  and  before  action  brought,  ten-  that  that  sum 
dered  and  offered  to  pay  to  the  plaintiff  a  certain  sum^  md  not  that  bo 
to  wit^  IL  5s,i  the  same  being  sufficient  amends,  in  satis-  lufficient 
faction  of  the  trespasses,  but  that  the  plaintiff  would  not  *°wh«rocattlo 
accept  it.     Fifthly,  as  to  one  of  the  supposed  trespasses,  ^****^°** 
that  the  cattle  broke  and  entered  and  damaged  the  pfain^  '"^p."'  ^^^  * 
tifi^s  closes,  and  were  there  continuing  to  do  damage^  pound,  and 

ftmpc  withtmt 

until  the  plaintiff  afterwards,  to  wit,  on,  &c.,  seized  and  defauU  or 
took  the  safd  cattle  there  as  a  distress  for  such  damage^  di$irabwrt  h* 
the  said  trespass,  and  the  supposed  trespass  in  the  de-  ^  for"tL*2l 
claratlon  mentioned,  being  the  same,  and  ha^ng  been  2Jj^  ^^ 
one  continuing  trespass;  and  that  thfe  plaintiff  afterwards-  ^^^^^^^ 
rmpdunded  the  said  cattle  as  a  distress  for  such  damage,  ^"^^  ^«b 

..        ,  damage  feasanty 

and  kept  and  detained  the  same  so  impdunded  until  the  andimpound- 

1     >  M  ^»  and  escaped 

said  cattle,  then  and  there  being  of  great  value,  to  wit,  without  Ms  de- 
&c.,  and  exceeding  the  amount  of  the  damages  sustained  ^^n  stating 
by  the  plaintiff  by  reason  of  the  said  trespass,  after-  ^J^tintoa* 
wards,  to  wit,  on,  &c.,  without  the  knowledge*  or  consent,  ^'^  ^^S^' 
or  default  or  neelect  of  the  said  defendant,  escaped  from  ^»*^<»»*  neglect 

°   ^  ^  ^  ^  or  default  of 

and  out  of  the  said  pound  in  which  they  had  been  so  the  plaintJo; 

is  a  sufficient 

impounded  as  aforesaid.     The  sixth  plea  was  the  same  auwer. 
in  substance  with  the  fifth. 

Repli- 
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18S2*  RepIicatioQ^  to  the  fourth  ple^,  that  the  d^fen^ant  did 

not  tender,  or  oSer  to  pay  to  the  plajotifi^  the  $aid  sum 


afffthnt  of  money  in  that  jtlea  mentioned^  in  satisfaction  of  the 
said  several  trespasses^  in  manner  and  form,  &c. :  to  the 
fiftli,  that  the  said  pound  in  which  the  said  cattle  were 
impounded  was  a  common,  open,  and  public  pound, 
and  at  the  said  time  of  the  said  cattle  beiqg  impounded 
therein,  and  during  all  the  time  of  their  being  so  im-' 
pounded,  was  in  a  secure  and  proper  condition  for  the 
impounding  of  cattle;  and  that  the  said  cattle  being 
impounded  in  such  secure  and  proper  pound  as  afore- 
said, afterwards  and  before  the  exhibiting  of  this  bill,  to 
wit,  on,  &&,  without  the  knowledge  or  consent^  or  de^ 
Jault  or  neglect  of  the  plaintiffs  escaped  out  of  the  said 
pound.  To  the  sixth  plea  there  was  a  similar  replica- 
tion. The  replication  to  the  fourth  plea  was  demurred 
to  as  raising  an  immaterial  issue ;  those  to  the  fifth  and 
sixth  pleas  were  demurred  to  generally.  The  plaintiff 
joined  in  demurrer. 

Talfow'd  in  support  of  the  demurrers.  The  replica- 
tion to  the  fourth  plea  is  bad,  because  it  attempts  to 
put  in  issue  the  precise  sum  said  to  have  been  tendered^ 
which  is  not  material.  According  to  the  general  rules 
of  pleading,  the  plaintiff  should  have  traversed  the. 
tender  of  any  amends,  or  the  sufficiency  of  the  amends ; 
and  by  the  express  direction  of  21  Jac.  1.  c*  16.  5.  5», 
where  the  defendant  disdaims  title,  and  the  trespass  was 
involuntary,  the  defendant  shall  be  admitted  to  [dead 
such  disclaimer,  and  that  the  trespass  was  involuntary, 
and  a  tender  of  sufficient  amends  before  the  ap^on . 
brought,  whereupon^  or  upon  some  of  themj  the  ptaitittff 
shall  be  enforced  to  join  issue.     This  replication  does 

Hot 


1 


IN  THE  Second  Year  op  WILLIAM  IV.  697 


>  '   .  "  -•:;) 


Wi 


not  take  any  of  the  issues  prescribed  by  the  statute.  18S2. 
IParlcc  J.  Does  not  this  plea  sufficiently  deny  the  ten- 
der?] It  denies  the  tender  of  it,  ds.^  but  not  the  tender 
of  sufficient  amends.  A  tender,  pleaded  to  a  declar- 
ation in  assumpsit,  or  to  an  avowry  for  rent,  is  pleaded 
in  bar  of  a  particular  amount,  and  the  tender  must  be 
of  that  sum  or  else  it  is  no  answer ;  the  precise  amount, 
therefore,  in  those  c^ses,  is  material ;  but  here  the  ques- 
tion is,  not  whether  a  certain  sum,  but  whether  a  suffi- 
cient amends,  was  tendered.  It  is  true  there  is  a  dictum 
in  Henly  v.  fValsk  (a),  that  in  trespass,  if  the  defendant 
pleads  a  tender  of  amends,  he  must  shew  what  be  ten- 
dered, for  he  must  tender  a  certain  sum ;  but  this  was 
only  said  by  way  of  illustration,  and  was  not  the  point 
in  question  in  the  case ;  and  the  reason  afterwards  given' 
is  not  satisfactory.  [Lord  Tenterden  C.  J.  Does  not  a 
justice  of  peace,  in  pleading  a  ^tender  of  amends,  state  a 
precise  sum?]  In  Burleyy.  Betkune{b),  a  magistrate 
pleaded  tender  of  2d.  as  amends,  and  205.  for  expences 
of  notice;  and  the  plaintiff  replied,  that  the  sum  of  2d. 
was  insufficient,  upon  which  issue  was  joined.  That 
only  shews  that  a  plaintifl^  in  such  a  <»ise,  may  reply 
either  that  no  tender  was  made,  or  that  there  was  no 
sufficient  tender.  ILittledale  J.  In  Cbm.  D.  Pleader^' 
SM^  36.  it  is  stated,  from  Thompsorfs  EnirieSy  304.  (c), 
that  to  an  involuntary  trespass  the  defendant  may  plead 

(n)  SMfr.  686.  (^)  1  J/ar4^2S0. 

(c)  Also  called  Liber  Placitandu  The  plea  of  tender  in  p.  304.,  statea 
tbat  the  defdodant,  before,  Ac  cttinA  th^  plabtiff  Sv.  6ce.,  bdng  suffiewnt 
aiSMQfb  for  tliB  trcapais,  in  full  timfafaoiiony  &4U  wbioh  the  plstntiff  ve» 
fuied.  The  replication  is,  (protesting  that  2j.  6</.  are  not  aufficient 
amends)  that  the  defendant,  before,  Ax.  did  not  ofier  to  pay  the  plaintilT 
tb«  sdM  Q$4  M*  in  MX  ntisfaetSon,  &c  In  p.  561.,  to  a  similar  plea  of 
l^j.t/q^wed,  ibero  is  a  replication  that  th/o  12df  tendered  at  •foi^A 
i  not  a  sufficient  .compensation,  &c 

■  •"'•   '  Atendet 

to  ft 


I'rice. 


jEtT^^'^     reply  qftdd'ttoh^  obmBt,  dr^lliatciiBfee '*»«•&  WtfWJ  Iw** 

jury  At  Nis/i  Pritis  wottUt'tia^b'^td-  ^(|«iki^^tt^obi«M 
i^sue,  how  muth'viras  tendered  f  And  whMber  <)iBt  sum 
was  ft  snfficient  amende.  <  Tlie  issue  must 'be  broogbttiK 
a  single  point.] 

Then  as  to  the  general  demurrers*  It  appears  on  the 
pleadings,  that  the  plaintiff  took  the  defendant's  oattl^* 
for  the  trespass  now  complained  of,  and  they  €soa{)eiA^ 
without  his  knowledge  or  default,  but  it  was  also  without 
any  default  of  the  defendant,  and  he  therefore  Mj^lJiot 
both  to  lose  the  pledge,  and  pay  dattU^i^  Ibr  ih^ 
trespass.  Vasper  v.  Eddowet  {a),  is  an  autiiarity<|oi6h0<r 
that  if  a  distress  be  taken  and  escape,  die  dUimlno'i^ 
loses  his  remedy,  unless  he  can  show  some  spediil  %lriieil 
to  throw  the  loss  upon  the  other  party.  The  jikdj^efitiii 
<)f  Tlirttm  J.,  and  Holt  C.  J.,  as  reported  in  19  MMi-GSSr 
go  this  length.  In  the  present  case^  no  consent  to  th«< 
escape,  or  even  default  in  respect  of  it,  is  ascribed  tO^lUp 
defendant.  It  is  indeed  said  in  Vasper  ▼•  Eddmaoesy  tbat^ 
if  the  distress  die  in  pound,  the  action  of  trespAS^  isi 
revhred ;  but  the  animates  d^di  is  the  act  of  God,'  andl 
may  be  the  feuft  of  !the  <y#ner,  if  the  distress  be  kept  iti- 
a  pound  overt,  wbisre  he  might  feed  k.  But  a  lofts'  by* 
eseape,  whe(fatf 'thMu;gh  ifi^  defect  of  tbe  pound  or  otb^ 
causes,  mtist  beftfa'^b^S€«)Mi)eeof  the  distress;  it  tiaif^ 
not  b^  prebtkthM  Itliatf  the  flttfmat  would  have  heeft  lost  tf 
itbadcontStiuie^iniH&'oihidr'sfield.  [PdrJh?'J.  In^tft^ 
report  m  11'  iS)d:j^  &ki»S.  says,  that  if  the  cHsU^  b^ 
destroyed  or  Wbi;^rtt' without  the  plaintiff's  d^&ult$^  tiis> 

(a)  I  Ld.  Ray.  11%    VStOLi'ki.    tXMbd.2U    l9Mod.6SB. 

^^  ^  action 


IN  THif/SsaqpivywniTPr  Wft^WAV  iv.  ^ 

in  »/:.fl^.  V.  JEflwmb^^ .  tbitt  the ,  mere  ^Jwg.  of  a  di*-  iJ^ililiii, 
t«(Bs.4)y'lhi&,pl«4i}ti4Q  dp^>n^t  form  .an.«npwer  to  U/s  ^a^ntf 
aq^n|.,lHit,tHir(^,.f^ffi€i^  |natt/er.is  pl^ed  to  make 
U^e  dbtpcss  4)pfciit^  a9» «  MtUftction,  A  levy  by  distress 
sospoids  other  xeopedies;  the  pound  is  the  pound  of 
the  distrainor,  and  is  so  considered  by  HoU  C«  J.  in 
X^Mod.  66^ \  he  may  sue  for  the  breach  of  it;  and 
the  loss  must  be  his  if  the  catde  escape  without  fault 
of  the  party  distrained  upon. 

ft 

1  BvU  coDtri.  The  judgment  of  Hcit  C.  J.  in  Vasper 
yff.'JEddmes  (which  is  best  report^  in  12  Mod.  66Sy  and 
iwi7imperfec%  in  1  Ijd.  Raynu  1\9\  is  clearly  with  the 
SIflifttiff  in  this  case*  In  the  report  first  cited  (p.  665.)  the 

9 

Lord  Chief  Justice  lays  it  down,  that  if  a  distress  escape 
Qrpm>  the  pound  without  neglect  or  other  default  of  the 
distmimn^  the  action  of  trespass  shall  revive ;  otherwise 
QQt»  Gckld  J.  expresses  a  like  opinion  :  and  Ptwjfs  J. 
qbs^nres,  that  **  it  would  be  of  dangerous  consequence 
if;  the  cattle  taken  damage-feasant  should  escape  out  of 
p^uod  without  de&ult  of  him  who  did  distrain,  and  that 
he. thereby  should  become  remediless."  In  that  case» 
the  Plaintiff  failed*  because  be.  only  pleaded  that  the 
escape  happened  without  his  ^on^entu^A  wJI^  which  (as 
IMt.(X3.  observed)  it  might  hflF«bj?g9„|uj4  j^^hrough 
his  QCiglect;  and  if  ao,  tbaeiftiim  jo^.  rc^v^re/ii  But  here  it 
ilft  expressly  stated,  that  tfae  q(^^{^r^F9}q^^t9  the  Plain- 
tiff wi^qat  default  or  p^l^t  ip.  \k\v^  . ,  The.  doctrine  of 
tbf  JHdgea  in  Vasper  v.  J^cUofM^  a9>  steteii  in  12  Mod^f 
ifilK^pt^  in  :9  Fin.  Abr.  DiMr^^fh  Q«  ^.  Bpc^  Mr.  7V<5« 
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1882.       pasSf  F.  1.  p.  675.  (7th  ed.)     There  is  no  sufficient 

authority  for  saying  that  the  pound  is  to  all  purposes 

agamu        the  distrainor's.     If  he  puts  the  distress  into  a  seoitse 

Puck. 

pound-overt|  his  duty  respecting  it  is  at  an  -end.  He 
may  indeed  sue  for  pound-breach,  but  he  is  not  bound 
to  take  care  of  the  distress,  and  if  it  escape  without  his 
default,  bis  action  of  trespass  is  not  barred. 


Lord  Tenterden  C.  J.  The  manner  in  which 
Mr.  Butt  has  put  this  case,  appears  4e  me  satis&ctory. 
If  the  Piaintifl^  under  the  present  circumstances,  cannot 
maintain  his  action  of  trespass,  he  is  left  without  remedy 
for  the  damage  he  has  sustained.  He  has  lost  his 
pledge,  and  that  without  any  default  of  his  own.  I 
think  the  relication  is  sufficient. 

LiTTLEDALE  J.  I  think  the  action  is  maintainable^ 
because  otherwise  the  Plaintiff  can  have  no  satisfiietion 
for  the  injury  sustained:  and  he  has  shewn  in  Us 
pleading,  that  he  put  the  distress  into  a  proper  pounds 
and  that  the  escape  happened  by  no  fault -of  his* 

Parke  J.  I  am  of  the  same  opinion.  The  judgment 
of  HoU  C.  J.,  in  12  Mo(L*66S.j  is  decisive.  ' 

Taunton  J.  concurred. 

Judgment  for  the  PiatntiC 
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Cartwright,   Administrator  of  John   Cooke,  ^»trffly» 

June  IsU 

against  George  Cooke,  Clerk. 


A  SSUMPSIT  for  money  paid    by  the  Plaintiff,  as  j.  and  ».. 

administrator,  to  the  use  of  the  Defendant.     Plea,  principal  and 

the  general  issue.     At  the  trial  before  Vaughan  B.,  at  anruiiiy"bond. 

the  York  Summer  Assizes,  1881,  a  verdict  was  found  ^enuftfr'IJ^s 

for  the  Plaintiff  for  200/.,  subject  to  the  opinion  of  ibis  «ec"t«d  ^ 

'  •'  ^  between  them 

Court  on  the  following  case : —  •"<* »  ^^^ 

°  brother,  for  the 

The  defendant  as   principal,   and   the   intestate   as  settlement  of 

tlieir  affairs 

surety,  executed  an  annuity  bond,  bearing  date  the  lOth  andtbedeter- 

of  December^  1816,  to  J.  H,  Clay.     The  annuity  being  their  mutual 

unpaid,  the  Plaintiff  as  administrator  oi  John  Cooke^  the  Apportionment 

surety,  was  obliged,  out  of  his  assets,  to  pay  arrears  ^f  debts'™" 

amounting  to  85/.;  and  for  this  sum  the  present  action  ^"'l*"**"*^ 

was  brouffht.     The  answer  was,  that  the  Defendant  was  *•>•  •nnuity 

'^  '  bond  was  de- 

«.di8cbarged  from  liability  by  an  instrument,  not  under  dared  to  be 

^.*t  (the 

seal,  dated  Nove7nber2j  1819,  and  purporting  to  be  a  surety's) debt: 
settlement  of  the  affairs,   and  a  determination  of  the  this  agreement 
respective  claims,  of  John  Cooke  the  intestate,  George  i^uenUy  wted 
Cooke  the    defendant,    and    their  brother  Sunderland  ^^"  bl^Tn 
Cooke^  upon  each   other.      This    document  betvan   as  accord  between 

^      ^  ^  A.  and  B.,  and 

follows :  —  "  We,   W.  B.  C.  and  G.  T.,  having  been  that  b:m  ad- 
ministrator, 

ifequested  by  John^  Sunderland^  and  George  Cooke^  to  having  been 

...  obliged  to  pay 

consider  the  state  of  their  affairs  for  the  purpose  of  arrears  of  the 
arranging  a  settlement  of  them,  and  determining  their  not  recoTer" 
respective  claims,  do  recommend  the  following  appro- 
priation." They  then  proceeded  to  dispose  of  various 
portions  of  property,  and  to  make  them  applicable  to 
particular  debts  and  charges.  Among  other  things, 
they  directed  a  conveyance  to  Sunderland  Cooke  of  a 
Vol.  III.  Z  z  certain 


them  from  Am 
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ISQ2»       certaia  bouse,  (arms  and  cottages  for  several  purposes^ 
"  one  of  which  was  to  raise  a  fiwd  for  the  exigencies  of 

agpinst  certain  alum  works.  They  gave  the  sole  maoageoient 
of  the  accounts  of  these  alum  works  to  Sunderland  Cooke, 
but  directed  that  Jokn  and  George  Cooke  should  be  con- 
sidered joint  proprietors  of  the  fee-simple;  and  that 
they  should  grant  a  lease  to  the  then  present  renters, 
viz.  Jolm  Cooke,  George  Cooke,  in  his  son's  name.  Sun-- 
derland  Cooke,  and  George  Cooke  jun.,  whose  shares 
were  then  apportioned,  and  who  were  to  pay  ground- 
rent  to  John  and  George,  and  to  divide  their  profits  and 
losses,  in  proportion  to  their  respective  shares.  The 
instrument  also  directed  that,  for  the  benefit  of  the 
alum  works,  certain  property  in  their  neighbourhood 
belonging  to  John  Cooke  should  not  be  disposed  of;  but 
that  the  renters  of  the  works  should  make  him  a  com- 
pensation on  that  account  It  then  ordered  as  follows : 
*^  That  all  debts  now  delivered  in,  and  amounting  to 
34,100/.,  specified  as  under,  shall  be  paid  by  John 
Cooke,  and  that  he  shall  be  holder  of  all  property  of 
every  kind  not  specified  above ;  but  any  debts  not  in- 
cluded in  the  annexed  statement  shall  be  divided  and 
paid  jointly  by  John  Cooke  and  Sunderland  Cooke,  Viz. 
one  moiety  by  John,  and  the  other  by  Sundaland  and 
George  between  them."  Then  followed  a  schedule  of 
the  property  as  disposed  of  among  the  parties,  and  of 
the  debts.  Among  these  was  Clat/*s  bond,  which  was 
declared  to  be  a  debt  of  John  Cooke,  The  whole  was 
subscribed :  •— ' 

*^  We  agree  and  approve  of  the  above  arrangement, 
and  pledge  ourselves  to  observe  the  same, 

George  Cooke. 
John  Cooke. 
Sufiderland  Cooke.** 
i\'         i  Blackhame 


Cooks. 
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Bladchume  for  the  defendant.  The  agreement  is  a  1SS2. 
good  defence  to  this  action.  Considering  it  merely  as 
an  arrangement  between  John  Cooke  and  the  defendant,  o$<<im< 
it  IS  a  contract  by  which  John  was  on  the  one  hand  to 
receive  certain  property,  and  on  the  other,  was  bound  to 
pay  debts,  including  that  in  question.  John^  therefore, 
having  pledged  himself  to  such  a  contract,  and  taken 
property  under  it,  his  representative  cannot,  upon  pay* 
ing  one  of  the  debts,  set  up  a  claim  on  that  account 
against  the  other  contracting  party.  But  the  case  is 
still  stronger,  inasmuch  as  the  contract  bound  not  the 
intestate  only,  but  a  third  person,  who  agreed  to  com- 
pound  his  own  debt  on  the  faith  that  the  others  would 
do  the  same,  and  who  would  be  defrauded  if  the  agree- 
ment could  be  set  aside  as  between  the  other  two.  A 
party  to  such  an  engagement  cannot  withdraw  from  it  and 
sue  the  debtor.  Wood  v.  Itoberts[a\  Good  v.  Cheeseman{b). 
The  presumption  is  here,  that  the  composition  was  actu- 
ally carried  into  effect ;  but  even  if  it  was  not,  the  parties 
had  mutually  bound  themselves  by  an  undertaking  which 
might  have  been  enforced  at  any  time,  and  this  was  a 
sufficient  consideration  for  the  promise  of  each  to  abide 
by  the  agreement. 

Per  Curiam  (e).  This  was  a  good  accord  as  between 
the  parties  to  the  instrument,  and  binds  the  plaintiff. 
The  promise  of  one  was  a  consideration  for  that  of 
another.  Each  had  an  immediate  remedy  upon  it  against 
the  other ;  and  in  thU  respect  it  falls  within  the  rule  in 
Com.  Dig.  Accord.  B.  4,  that  ^^  an  accord,  with  mutual 
promises  to  perform,  is  good,  though  the  thing  be  not 

(a)  S  Slark,  417.  (6)  2  B,  f  Ad.  528. 

{c)  Lord  Tenterden  C.  J.,  LiUledaleJ.,  Parke  J,,  and  Taun/onJ. 

Z  2  2  performed 
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1832.        perrormed  at  the  time  of  action;  for  the  party  has  a 
remedy  to  compel  the  performance.** 

Judgment  for  the  defendant. 


Cartwricht 
ngainst 

CoOfCK. 


Knorjoles  was  to  Iiave  argued  for  the  plaintiff. 


Friday^ 
June  1st. 


The  appellant 
againnt  nn  order 
of  filiation, 
moved  the 
court  of  quar- 
ter bCs<(ions  for 
a  postponement 
of  the  appeal, 
on  account  of 
the  absence  of 
material  wit- 
nesses.    They 
rejected  the 
application, 
upon  which  the 
appellant  de- 
clined going 
into  his  case, 
and  tlie  order 
¥ras  confirmed. 
On  motion  for 
a  mandamus  to 
the  justices  to 
hear  the  ap- 
peal, and  affi- 
davits tending 
to  shew  tliat 
they  had  acted 
unjustly  in  not 
granting  the 
postponement, 
this  Court  re- 
fused to  inter- 
fere, the  matter 
being  one  pecu- 
liarly within 
the  discretion 
of  the  nagis- 
tratc«. 


Ex  parte  Becke. 

r^AMPBELL  moved  on  behalf  of  the  above  parly, 
for  a  rule  to  show  cause  why  a  mandamus  should 
not  issue  to  the  justices  of  Middlesex^  to  hear  an  appeal 
preferred  by  him  against  an  order  of  filiation.  It  ap- 
peared, that  at  the  April  sessions,  1832,  this  appeal 
came  on  to  be  heard,  and  the  appellant  then  moved  that 
it  might  be  postponed  till  the  following  sessions,  on 
affidavits,  stating  that  a  material  witness  for  the  appellant 
was  absent;  that  the  appellant  had  made  various  en- 
deavours to  meet  with  him,  but  believed  that  he  kept  out 
of  the  way  to  avoid  being  subpcenaed;  that  the  appel- 
lant proposed  to  advertise  for  his  discovery,  and  be- 
lieved that,  if  time  were  granted,  he  should  be  able  to 
find  him.  It  appeared  also  that  another  material  witness, 
who  had  been  subpoenaed  for  the  appellant,  was  called 
on  her  subpcena,  and  did  not  appear ;  and  in  the  affi- 
davit afterwards  made  in  support  of  the  application  to  this 
Court,  the  appellant  stated  his  belief  that  the  witnesses 
acted  in  collusion  with  the  woman  who  filiated  the  child. 
The  magistrates,  after  hearing  counsel  for  and  against 
the  adjournment,  came  to  a  vote,  and  decided  against 
it ,'  upon  which,  by  advice  of  the  appellant's  counsel, 

no 


IN  THB  Snqo^D  YfiVi^  w  WI(i](^IAM  IV.  705 

no  attempt  was  made  to  go  ioto  the  merits  of  the  ap-       1832. . 
peal,  and  the  order  was  confirmed. 


Campbell  now  contended,  that  although  the  matter  was 
one  in  which  the  sessions  had  a  discretionary  power,  yet 
if  they  had  exercised  it  with  manifest  injustice,  this 
Court  was  not  precluded  from  interfering ;  and  he  cited 
Rex  V.  The  Justices  of  Wiltshire  (o),  Rex  v.  The  Justices 
of  Essex  {b\  Rex  v.  The  Inhabitants  of  Lambeth  (c),  and 
Rex  \,  The  Justices  of  Lancashire  {d). 

Lord  Tenterden  C.  J.  The  cases  cited  are  very 
different  from  this.  It  is  true  that,  in  some  instances, 
as  where  the  sessions  have  established  a  rule,  which, 
in  its  operation,  hafi  been  found  manifestly  inconve- 
nient for  the  purposes  of  justice,  this  Court  has  inter- 
fered to  control  their  discretion,  but  it  is  going  a 
great  length.  Here  the  application  was  to  postpone 
the  hearing  of  an  appeal  upon  certain  grounds  laid 
before  the  court  of  quarter  sessions,  and  they  did  not 
think  fit  to  postpone  it.  If  we  granted  a  mandamus 
under  these  circumstances,  it  would  be  taking  upon  us 
to  say,  in  each  individual  case,  whether  or  not  it  is  right 
for  the  sessions  to  comply  with  such  an  application. 

LiTTLEDALE  J.  It  was  a  question  peculiarly  for  the 
sessions.     This  Court  ought  not  to  interfere. 

Parke  J.  and  Taunton  J.  concurred. 

Rule  refused. 

(a)  10  Batt,  404.  (6)  2  CMtU  Rep,  385. 

(c)  3  Dow.  j-  By,  540.  {d)  1  B,  ^  Cn  691. 

■  # 

Zz  3 
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Saturday, ,       Tlic  KiNG  agatust  Thc  Inhabitants  of  Banbuey. 

June  2d.  ® 

G,  s,  was  O^  appeal  against  an  order  of  two  justices,  whereby 

bound  appren-     V-/ 

tjcetoacork.  George  Stanton  and  his  wife  were  removed  from 

cutter  in  parish 

J9.,  to  terre  the  parish  of  Banbwyy  Oxfordshire^  to  the  parish  of 

years.    After  KitigsiUton^  Northamptonshire^  the  sessions  quashed  the 

wv«n  weeks  in  Order,  subject  to  the  opinion  of  this  Court  on  the  fol- 

that  parish,  lowing  case :  — 

the  apprentice  o 

having  a  weak-       fhe  Dauper,  Gcorse  Stanton,  was,  by  indenture  of 

ness  in  his  eyes,  *       *  *^  *  '      ^ 

his  master  told   apprenticeship,   dated    the    7th    Aprils    1825,    bouad 

him  to  go  back 

to  his  father,      apprentice  to  W*  Kimbury  of  Banbury^  cork-cutter,  for 

and  it  was 

afterwards  the  term  of  seven  years.  The  consideration  money 
imuter  should  P^^d  to  the  master  was  21/. ;  and  the  master  covenanted 
two  gTOTTof**"  to  teach  the  apprentice  his  trade,  and  find  him  sufficient 
orthe^alue^of'  ™®^^  drink,  clothing,  lodging,  washing,  and  all  other 
«*.,  to  maintain  necessaries  during  the  term.  The  pauper,  upon  the 
and  lived  wiUi    execution  of  the  indenture,  entered  into  the  service  of 

his  father  in  ^  •  i  .  i  .        i 

parish  A",  for  his  master  at  Banbury^  m  which  service  he  remained 
during  which     seven  weeks,  working  at  cutting  corks ;   after  which, 

time  he  re-  .1  r      •  i  •      i.  •  l  •  a 

ceived  Uie  corks  ^®  pauper  havmg  a  weakness  m  his  eyes,  his  master 

[er  Md's^cT  ^^^^  ^^^  ^^^^  ^^  ^^^^  SP  '^ack  to  his  father  as  he  could 
them,  and  slept  jj^j.  g^^  ^q  work  at  his  trade.     The  pauper  accordindT 

more  than  forty  i       r  o  tf 

nights  at  his      went  home  to  his  father's  house  at  Kingsutton^  on  the 

father's  house  ^ 

in  A".,  but  did    Saturday  following,  where  he  staid  till  the  next  Monday 

no  work  for  hi<  ,  i   t  •     r    i 

master.  At  mornmg.  The  pauper  and  his  father  then  went  again 
of  two  years,  in  to  the  master,  who  refused  to  receive  the  pauper;  upon 

consequence  of 
the  master  giv- 
ing him  bad  corks,  he  was  taken  back  to  the  master  in  B.^  with  whom  he  lived  ten  days, 
and  during  that  time  he  went  out  hawking  carka  for  aale  for  his  master.  He  then  went 
home  again,  his  master  agreeing  to  let  him  have  a  gross  of  the  best  corks  per  week,  which 
he  did,  and  the  apprentice  disposed  of  them  as  bcibre,  doing  no  urork  for  the  master,  and 
residing  in  JT.  with  his  father  till  his  indentures  were  discharged  by  an  order  of  two  justices : 
Held,  that  the  apprentice  being  maintained  by  his  master  in  K.  in  pursuance  of  the  inden- 
ture, resided  there  as  apprentice,  and  gained  a  settlement. 

which 


Bambokt. 
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which  all  the  parties  went  before  a  magistrate,  and  the  1839.t 
father  made  a  complaint  a«;ainst  the  master,  for  refusini;  ''^^^r-z 
to  receive  the  pauper.     The  magistrate  informed  the        agamu 

,         -  >    ,  ,  .       .        The  Inhabit. 

master,  that  he  must  retirrn  the  premium  or  mamtam  ants  of 
the  apprentice.  The  master  stated  that  he  could  do 
that;  and  the  pauper,  his  father,  and  the  master, 
then  went  to  the  master's  house,  where  it  was  agreed, 
that  the  master  should  give  the  pauper  two  gross 
of  corks  per  week,  to  be  of  the  value  of  2s.  per  gross, 
to  maintain  him.  The  pauper  then  went  home  and 
lived  with  his  father  (who  was  a  labourer  and  re- 
ceiving parish  relief),  at  Kingsuttony  for  two  years, 
during  which  time  the  pauper  received  the  corks  from 
his  master,  according  to  the  agreement  between  them. 
He  sold  the  corks,  and  did  any  thing  he  could  get 
to  do,  working  for  any  one  who  would  employ  him. 
During  those  two  years,  the  pauper  did  no  work  for 
his  master,  unless  hawking  the  corks  so  furnished  to 
him  could  be  considered  as  a  service  under  the  in- 
denture. The  pauper  did  not  account  with  his  master 
for  the  corks  so  furnished  to  him,  or  their  proceeds,  and 
the  pauper's  father  sometimes  sold  the  corks. 

At  the  expiration  of  two  years,  in  consequence  of 
the  master  giving  the  pauper  bad  and  valueless  Corks, 
the  pauper  was  taken  back  by  the  father  to  his  master, 
with  whom  he  (the  pauper)  lived  about  ten  days ;  and 
during  that  time  he  went  out  hnwktng  corks  for  sale 
for  his  master.  He  slept  on  the  night  of  the  last  of 
those  ten  days  at  the  master's  house  in  Banbury.  At 
the  end  of  the  ten  days  the  master  told  the  pauper, 
that  he  must  go  home  again  on  account  of  the  badness 
of  his  sight ;  and  he  agreed  to  let  the  pauper  have  a 

Z  z  4  gross 
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ISM.       gross  of  the  best  cork$  per  week*    Ajccordingly,  the 

■■  pauper  weot  back  to  bis  father's  BtKuigsutton,  and  lived 

agttUsi       mih  him  again  till  his  indentures  were  discharged  a3 

ne  inhabit-  . 

unto  of  hereinafter  stated;  and)  during  such  period,  the  master 
furnished  the  pauper  with  the  corks  according  to  the 
last-mentioned  agreement,  which  corks  the  pauper  sold, 
and  received  the  proceeds ;  doing  no  work  for  his  master, 
but  getting  employment  as  he  could.  The  pauper,  dur- 
ing his  apprenticeship,  slept  more  than  forty  nights  at 
Banbun/f  and  more  than  forty  nights  at  KingmUorn 
but  he  slept  in  his  father's  house  at  Kingsutton  oo  the 
night  of  the  5th  of  July^  1829;  and  on  the  6th  ofjufy^ 
1839,  he  was  discharged  from  his  apprenticeship  by  an 
order  of  two  justices* 

*  Cooper  and  Jordan  in  support  of  the  order  of  sessions. 
The  Stat.  3  fV.Sf  M.c>  II.  s.  8.  enacts,  <^  that  if  any 
person  shall  be  bound  an  apprentice  by  indenture,  and 
inhabit  in  any  town  or  parish,  such  binding  and  in- 
habitation shall  be  adjudged  a  good  settlement."  In 
Hex  V.  Ilkeston  (a).  Lord  Tenterden  said,  "  The  true 
construction  of  that  provision  appears  to  be,  that  the 
inhabitation  must  be  in  the  character  of  an  apprentice, 
and,  in  some  way  or  other,  in  furtherance  of  the  object 
of  the  apprenticeship."  Here,  the  inhabitation  of  the 
pauper  in  Kingsutton  was  not  in  the  character  of  an  ap- 
prentice, or  in  furtherance  of  the  objects  of  the  contract. 
He  never  rendered  any  service  to  the  master.  The  dis- 
tinction between  an  inhabitation  during  the  existence  of 
the  indenture,  and  an  inhabitation  in  furtherance  of  its 

[a)   i  B,  iC.  64. 

objects, 
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objects,  is  pointed  otht  !n  Eez  v;  Slrai/brd  on  Aoon  {a). 
Lord  Bllenborough  there  dwells  on  the  service  to  thd 
master,  and  altbodgh  thM  is  t»  be  considered  only  one  of 
the  means  of  determining  the  character  of  the  inhabit- 
ation, yet  it  is  a  very  material  one,  and  indeed  is  the 
only  one  which  could  be  relied  on  in  this  case  on  the  other 
side.  Now  it  is  clear,  that  if  the  master  had  given  the 
pauper  2$.  a  week  in  money,  instead  of  corks  of  that 
value,  which  it  was  necessary  to  convert  into  money, 
there  would  be  no  pretence  for  saying  that  there  was  any 
service  in  Ktngsutlcm,  or  that  his  residence  there  was  in 
the  character  of  an  apprentice.  It  is  not  suflScient  that 
the  relation  of  master  and  apprentice  continues ;  thaSt 
was  so  in  almost  all  the  cases ;  nor  that  the  residence  of 
the  pauper  with  his  father  was  with  his  master's  consenL 
That  was  so  in  Rex  v.  Barriby  in  the  Marsh  {J)\  Rex  v. 
51^.  Mary^  Bredin  (c),  Rex  v.  Brotton  {d\  and  Rex  v. 
Ilkesion  (e),  where  no  settlement  was  gained.  In  no  case 
has  the  residence  of  an  apprentice  in  a  third  parish  been 
considered  an  inhabitation  to  confer  a  settlement  with- 
out some  strong  circumstance  to  shew  that  the  residence 
was  in  furtherance  of  the  object  of  the  apprenticeship. 
Where  the  residence  has  been  in  the  master's  parish, 
the  natural  abode  of  the  apprentice,  such  strong  evidence 
of  the  residence  being  in  the  character  of  an  apprentice 
has  not  been  required;  as  in  Rex  v.  Charles  (g).  Rex  v. 
Foulness  (A),  Rex  v.  Linkinhome  (z).  There  he  is  pre- 
sumed to  reside  as  an  apprentice,  but  when  he  goes  to 


iB9i. 
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(a)  1 1  Satt,  176. 
(c)  2B.  4-^.382. 
(*)  4  B.  ^C.  64. 
(A)  6M.  j-5.351. 


(&)  7  JSa*t,  381. 
id)  4B.4;J,  84. 
fe)  JBurr.  S.  C.  706. 
(tj   Ante,  413. 
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18S^«       a  parish  different  from  that  of  bis  master^  it  becomes 

material  to  enquire  strictly  whether  he  goes  there  in  'his 

agaitui       character  of  apprentice  or  not.   This  case  is  very  like  Bese 

The  Inhabit.  T     r^,  ,  ., 

ants  of  V.  Broiton  (a).  There  the  master  was  to  provide  meat» 
&c.  during  the  term,  except  in  the  winter  season,  when 
the  ship  to  which  the  apprentice  belonged  should  be 
laid  by  unrigged ;  during  which  time  the  apprentice  was 
to  be  maintained  by  himself  or  his  friends,  the  master 
paying  a  compensation;  and  a  residence  of  the  ap- 
prentice with  his'  parents  durirfg  the  winter,  according 
to  this  agreement,  was  held  not  to  be  a  residence  under 
the  indenture. 


ChiUon  and  Cooke  contr^.  If  the  residence  of  the 
pauper  in  KttigstUton  was  not  wholly  foreign  to  the  pur- 
poses of  the  indenture,  it  is  sufficient  to  confer  a  settle- 
ment. That  was  the  rule  laid  down  by  Bayley  J.  in  Bex 
V.  Chelmsford  {b).  In  Bex  v.  Bamby  in  the  Marsh  (c), 
it  was  held  that  the  inhabitation  must  be  referable  in 
some  way  to  the  apprenticeship.  There  the  apprentice 
had  resided  with  his  grandmother  in  a  different  parish 
from  his  master's,  solely  on  account  of  illness*  In  the 
late  case  of  Bex  v.  LinJcinhorne  {d\  service  was  held  to 
be  merely  a  criterion,  but  not  the  only  one,  whereby  to 
determine  the  character  of  the  residence.  Now,  here 
the  pauper  during  his  residence  in  Kingsutton  served 
his  roaster,  for  he  sold  corks  there,  which  it  was  the 
master's  trade  to  prepare  and  sell,  and  the  proceeds 
were  applied  to  the  maintenance  of  the  pauper,  whom 


(a)  AB.^A.  84.  (6)  ZB.iA,A\h 

(c)  7  Eaa^  381  {d)  Ante,  413. 


the 
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the  niBster  was  bound  by  the  indenture  to  support.        18S2. 

In  Bex  V.  Charles  [a\  the  mere  maintenance  of  the 

pauper  by  the  master  was  considered  as  connecting  the       agamst 

The  Inhabit* 

residence  with  the  indenture.  anu  of 


BAVBUKr. 


Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
panper  gained  a  settlement  in  the  parish  oi  Kingsuitonj 
under  the  circumstances  stated  in  this  case.  It  is  not 
easy,  and  perhaps  not  possible,  to  reconcile  all  the  cases 
on  this  subject*  But  this  principle  may  be  collected 
from  them  dl,  that  where  the  residence  in  a  parish  dif- 
ferent from  that  of  the  master  is  unconnected  with  the 
apprenticeship,  no  settlement  is  gained.  The  cases 
where  paupers  have  removed  to  other  parishes,  on 
account  of  illness,  or  for  the  purpose  of  visiting  friends, 
neither  receiving  maintenance  nor  performing  service, 
are  illustrations  of  this  part  of  the  rule.  On  the  other 
hand,  if,  during  the  residence  in  a  parish  different  from 
that  of  the  master,  the  apprentice  performs  service  for 
his  master  there,  his  residence  is  then  considered  refer- 
able to  and  connected  with  the  apprenticeship,  and  he 
gains  a  settlement  There  is  also  a  third  case,  where 
the  master  assents  to  the  residence  of  his  apprentice  in 
a  difierent  parish,  and  maintains  him  there,  though  no 
service  be  performed.  The  master  covenants  by  the 
indenture  to  teach  the  pauper  and  also  to  maintain 
him.  Here  he  certainly  did  not  teach  the  apprentice 
while  he  resided  in  Kingsutton^  but  he  did  maintain 
him.  That  was  one  of  the  objects  of  the  apprentice- 
ship, and  it  was  satisfied ;  and  I  think  it  is  sufficient  to 

(a)  Burr.  S.  C  706. 

connect 


BAiraVBTt 
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1832.       connect  the  residence  of  the  apprentice  in  Kif^suiten 
"—••^       with  the  iud^ture^  and  that  the  safer  course  will  be  to 

Hie  Kmo 

agaiiut       hold   that  such  residence   was    referable  to  the    ap* 

Tha  T*fcf>Mfr-  * 

ants  of-      prenticeship,  by  reason  of  the  maintenance  of  the  pauper 
in  that  parish. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
master  here,  in  consequence  of  what  passed  before  the 
justice,  agreed  to  allow  the  pauper,  while  residing  at 
his  father's  house,  a  quantity  of  corks  per  week  to  main- 
tain him.  The  residence  of  the  apprentice  in  his 
father's  parish  of  KingsutUm  is  therefore  accounted  for 
by  his  master's  maintaining  him  there  according  to  that 
agreement  The  cases  upon  this  subject  turn  upon 
very  refined  distinctions;  but  I  think  here  the  resi* 
dence  in  Kingsuiton  is  referable  to  vhe  apprenticeship, 
by  reason  of  the  maintenance. 

Parke  J.  I  am  of  the  same  opinion.  It  may  be 
collected  from  the  decisions,  that  the  residence  in  a 
parish  different  from  that  of  the  master  must  be  oon« 
nected  with  the  indenture,  or,  as  is  laid  down  in  Rex 
v.  Ilkeston  (a),  in  furtherance  of  the  object  of  the  ap* 
prenticeship.  Now,  that  object  is  twofold:  maintenance 
and  instruction.  The  one  is  as  much  the  object  of  the 
indenture  as  the  other.  Rex  v.  Charles  {b)  and  Rex  v. 
Linkinhome  {c)  shew  that  actual  service  in  the  parish 
where  the  apprentice  resides  is  not  necessary  to  give  a 
setdement.  If  the  pauper  be  permanently  maintained 
by  the  master  during  the  residence,  one  of  the  objects 

(o)  AB.^a  64.  (6)  Burr,  S.  C,  706. 

(c)  Ante,  413. 

of 
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of  the  ap{>reiittcesbip  is  attakiied ;  and  it  is  immaleriftl  in 
what  parifih  the  maintenance  in  aflbrded.  The  cases  run 
very  near  to  each  other.  Rex  v.  Sroiion{d)  is  like  this 
case  in  some  respects^  but  there  an  express  stipulation 
was  made  in  the  indenture,  by  which  the  roaster  dis- 
pensed with  the  services  of  the  apprentice  during  the 
winter,  the  time  of  the  residence  upon  which  the 
question  of  settlement  arose. 


ldS2; 

The  Kiifo 

agnwut 

The  lakftbift^ 

•Btsof 


Taunton  J.  In  the  cases  which  have  been  referred 
to,  and  in  which  the  residence  was  held  not  to  have 
taken  place  under  the  apprenticeship,  the  pauper  was 
tM  under  the  controul  of  the  master,  and  there  was 
00  other  circumstance  from  which  it  could  be  said  that 
the  residence  was  in  pursuance  of  the  contract.  But 
here  the  relation  of  master  and  apprentice  clearly  con- 
tinued until  the  indenture  was  discharged.  The  agree- 
ment of  the  master  to  allow  the  apprentice  corks,  by 
the  sale  of  which  he  was  to  maintain  himself  in  King^ 
stdton^  shews  that  the  residence  there  was  in  pursuance 
of  the  contract  of  apprenticeship ;  and,  therefore,  with- 
out breaking  in  upon  any  decided  case,  I  think  we  may 
bold  here  that  the  setdement  was  in  Kingsutton*  The 
order  of  sessions  most  be  quashed. 

Order  of  sessions  quashed. 


(a)  4^.  j- if.  84. 
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Saturday, 
JhmScL 


The  King  against  The  Inhabitants  of 

Sherrington. 


A  real  estate 
was  derited  to 
€•  B.,  who  on 
the  death  of  the 
tefttator  was  six- 
teen years  old. 
Her  father, con- 
sidering him- 
helf  her  guar- 
dian, resided 
with  her  on  the 
estate  t  Held, 
that,  aa  the 
estate  came  to 
the  daughter 
by  devise  and 
not  by  descent, 
and  she  was 
alMTe  fourteen 
years  of  age, 
the  father  was 
not  a  guardian 
in  socage,  but 
natural  guar- 
dian only,  and 
that,  having  as 
such  no  in- 
terest in  the 
land,  he  gained 
no  settlement 
byresidingooit« 


/^N  an  appeal  against  an  order  of  two  justices  for 
the  removal  of  Maty  Bailor  from  the  parish  of  OIney 
in  the  county  of  BuckSf  to  the  parish  of  Sherrington 
in  the  same  county,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following 


Sarah  Whiting  by  her  will,  duly  executed  and  attested, 
dated  the  9th  o{  October^  1821,  devised  her  real  estate 
unto,  and  to  the  use  of,  her  niece  Catherine  Bailey^  the 
pauper's  sister,  her  beirs  and  assigns,  and  appointed 
John  Bailey^  the  father  of  Catherine  and  of  the  pauper, 
executor.  The  testatrix,  at  the  time  of  the  execution  of 
her  will,  and  thenceforward  till  her  death,  was  seised  in 
fee-simple  of  a  real  estate  in  the  respondent  parish,  con- 
sisting of  two  cottages  or  tenements.  On  the  testratix's 
death,  Catherine  was  in  the  sixteenth  year  of  her  age ; 
and  her  father  immediately  took  possession  of  the  two 
tenements,  considering  himself  her  guardian,  and  re- 
sided in  one  of  them  for  five  or  six  years;  both  his 
daughters  living  with  him,  and  forming  part  of  his 
family  during  the  whole  of  that  time.  He  let  the  other 
cottage  to  a  tenant,  and  applied  the  rent  to  his  own  use^ 
considering  it  a  compensation  for  the  expense  of  bring- 
ing up  his  daughter  Catherine.  The  pauper  had  gained 
no  settlement  in  her  own  right.  The  question  for  Ae 
opinion  of  this  Court  was,  whether  John  Bailey  gained 
ff  settlement  in  the  respondent  parish,  by  residing  under 

such 
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such  circumstances  on  the  tenement  devised  by  Sarah       1882. 
WUtin^s  will.  

^  The  KiKo 

agahai 
.  -   The  InhabiC- 

Campbell  and  J.  5.  Taylor  in  support  of  the  order  of  ante  of 
sessions.  To  acquire  a  settlement  by  estate,  the  father  of 
the  pauper  must  have  had  some  legal  or  beneficial  in- 
terest in  the  land,  but  here  he  had  none.  If  the  estate 
had  come  to  his  daughter  by  descent,  when  she  was 
under  the  age  of  fourteen  years,  then  he  would  have 
been  guardian  in  socage,  and,  as  such,  would  have  had 
an  interest  in  the  land.  Rex.  v.  Oakley  (a).  Rex.  v. 
Wilby  (&)•  But  here  the  daughter  was  above  the  age 
of  fourteen  years,  and  she  took  by  devise.  The  father 
was  not,  therefore,  guardian  in  socage.  A  guardian 
appointed  pursuant  to  the  stat.  12  Car.  2.  c.  24.  5.  8.,  by 
the  fiither  of  a  child  under  the  age  of  twenty-one  years, 
would  have  had  an  interest  in  the  land,  being  entitled 
to  take  the  profits.  But  the  father  of  the  pauper  was 
not  such  a  guardian.  He  was  merely  a  natural  guardian, 
and  as  such  had  no  interest  in  the  land. 

J.  B.  Monro  contra.  Undoubtedly  the  father  of  the 
pauper  was  neither  a  guardian  in  socage  nor  one  appointed 
in  pursuance  of  the  stat.  12.  Car.  2.  c.  24.  5.  8.,  but  he 
was  the  natural  guardian  of  his  child,  and,  as  such,  had  a 
right  to  reside  with  her ;  and  as  she  was  irremovable. 
Rex  V.  Hatfield  (c),  he  was  so  too. 

Lord  TsNTEROKK  C.  J.  The  fiither  of  the  pauper 
was  not  guardian  in  socage,  liecaose  the  land  did  not 
come  to  his  daughter  by  descent,  nor  was  she  under 

Ca)  \OEQU9  491.  (6)  ^M.^nS.  504.  (c)  Bwrr.  S.  C  147. 

fourteen 
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1892.        fourteen  years  of  age.     Neidier  was  he  a  guardian 

""""""        appointed  by  the  parent  of  a  child  under  the  age  of 

a^mwtt        twenty-one  years,  pursuant  to  the  stat.  12  Car.  2.  c.  24* 

ants  of        s*  8.,  who,  as  such,  would  be  entitled*to  take  the  profits 

of  the  land.     Then  he  was  only  the  natural  guardian, 

and  had  not,  in  that  capacity,  any  tide  to  a  control  over 

the  land  belonging  to  his  child.     To  give  a  settlement 

there  must  be  an  interest  in  the  land. 

LiTTLEOALE  J.  In  Qjutdring  v.  Dooms  (a)  it  was 
held,  that  there  can  be  no  wardship  without  a  descent 
The  land,  therefore,  having  come  to  the  daughter  by 
devise,  and  not  by  descent,  the  father  was  not  guardian 
in  socage.  Nor  was  he  a  guardian  appointed  pursuant 
to  the  statute.  He  had,  therefore,  no  legal  or  beneficial 
interest  in  the  land,  and  consequently  gained  no  settle- 
ment by  residing  on  it 

Parke  J.  The  father  here  was  only  the  natural 
guardian ;  and  it  is  clear  that,  as  such,  he  had  no  interest 
in  the  land,  for  that  guardianship  extends  no  further 
than  the  custody  of  the  infant's  person^  Hargrav^s  note 
to  Co.  Liu.  88  b.  note  66. 


Taunton  J.  concurred. 


Order  of  sessions  copfirmed. 


(a)  2Mod.ne. 
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The  Kino  against  The  Inhabitants  of  Hales-  satyrday, 

June  2d. 

WORTH,  Appellants. 
Tlie  King  against  The  Same,  Respondents. 

ON  appeal  against  an  order  for  the  removal  of  John  Landi  were 
deviMd  for  the 

Carter,  his  wife,  and  child,  from  the  parish  of  St.  relief  of  the 
Michael  at  Thonij  in  Norwich,  to  the  parish  of  Hales^  half  of  the  Ve- 
worth^  in  Sifffblk,  the  sessions  confirmed  the  order,  sub-  ^pioyed  for 
ject  to  the  opinion  of  this  Court  upon  the  following  Jl!J^^*^^ 
case.     A  prima  facie  settlement  in  Halesworth  was  ad-  ^^^l  *?^^.l*^ 

"^  wards  binding 

ffiitted;  but  the  appellants  relied    upon  a  subsequent  out  apprentices 

^  '^  ^  '  The  renu  were 

settlement  by  apprenticeship  in  St,  Michael  at  Thorn,  received  by  the 

T  11.  -r  >       »-  **      1      -      1  .      churchwardene, 

It  appeared,  that  m  1652,  John  Keble  devised  certain  and  not  mixed 
lands  in   Hdton  for  the  relief  of  the  poor  of  Hales-  ^tei,  bufkept 
worth ;  half  the  revenue  to  be  employed  for  the  relief  of  JJJJ^uJJ,    ^ 
widows,  and  the  other  half  towards  binding  out  appren-  2"*nca"re-^ 
tioes.     The  rents  of  tliese  lands  were  d-eoeived  by  the  ceWing  pariih 

"  relief,  applied 

churchwardens  of  Halesworth,  and  were  kept  in  a  dis-  to  the  church- 

wardens  to  pro- 

tinct  account,  and  not  mixed  with  the  monies  arising  >ride  him  with 

from  the  poor's  rates.     The  father  of  the  pauper,  who  prcnticing  bit 

was  a  settled  inhabitant  ot  Halesworth,  but  residing  at  was'tppren. 

Norwich,  and  not  at  that- time  receiving  parish  relief  church'wideni 

beinir  unable  from   poverty  to  bind  out  his  son,  and  p^**  the  pre- 

^  I  if  '  mium,  costs  of 

having  heard  of  Kebl^s  charity,  applied  to  the  church-  indenture,  and 

expense  of 
clothing  the 
apprentice,  out  of  the  charity  fund  i 
Held,  that  this  was  not  an  indenture  bjg  which  an   expense  was  incurred  by  ;mMie 
paroekial  funds,  within  56  G.3.  c.  139.   «.  11.,  and  therefore  not  void  for  want  of  the 
i^proval  of  two  justices  according  to  that  statute. 

And  in  a  similar  case,  where  lands  were  de?ised  to  the  chwrebwardeas  and  overseers  of 
X.  and  their  successors,  upon  trust  to  apply  the  rents  towards  educating  twenty  poor 
children,  and  a  part  thereof  yearly  towards  apprenticing  eight  of  such  children,  to  be  chosen 
out  and  allowed  by  the  said  churchwardens  and  overseers,  and  the  principal  inhabitants  i 
Held,  Um*  this  also  was  not  a  public  parochial  fund  within  the  meaning  of  the  acu 

Vol.  IIL  S  A  wardens 


Jie 
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agamU 

Ttw  lahabtt- 

•ntsof 


wardons  of  HalescDortk  to  proTide  him  with  the  moans 
of  putting  his  son  apprentice.  They  agreed  to  do  so : 
and  by  indenture  of  apprenticeship  duly  stamped,  the 
pauper,  with  the  consent  of  his  &ther,  bound  himself 
apprentice  to  George  HoU  of  Norwich  for  seven  years, 
at  a  premium  of  lO/L,  which  was  stated  in  the  indenture 
to  have  been  paid  by  the  churchwardens  of  Halesworth* 
The  premium,  the  costs  of  the  indenture,  and  the  ex- 
pences  of  providing  the  pauper  with  proper  clothes, 
were  paid  by  tlie  churchwardens  out  of  the  monies  of 
Keliifs  charity.  The  indenture  was  executed  by  the 
pauper,  his  father,  and  HoU:  and  the  pauper  served 
under  it  more  than  forty  days  in  the  respondent  parish ; 
but  none  of  the  directions  contained  in  any  section  of 
66  Geo.  3.  c.  1S9.  had  been  complied  with,  either  in  the 
binding  of  the  apprentice,  or  the  form  or  execution 
of  the  indenture.  The  court  of  quarter  sessions  wem 
of  opinion  that  Keble'a  charity  must  be  considered  as  a 
public  parochial  fund ;  and  that  the  indenture,  not  having 
been  duly  approved  of  under  the  11th  section  of  the 
£6  Geo.  S.  c.  139.  (a),  the  pauper  gained  no  settlement 
by  serving  under  it 


(a)  Which,  afUr  rocitiog  that  **  the  salutaiy  promions  of  the  43  EUx, 
<c.  2.  are  frequently  evaded  in  the  binding  out  of  poor  diildren,  and  the 
premium  of  api^rentioBsbip  or  a  ptft  thereof  is  clandestinely  provided  ^ 
.parish  officers*  who  are  thus  enabled  to  bind  out  many  poor  children  with- 
•out  the  sanction  of  justices  of  the  peace,"  enacts,  **  that  no  indenture  of 
apprenticeship  by  reaton  of  which  any  expense  whatever  shall  at  any 
time  be  incurred  by  tha  pvbliB  patoobial  Ibndi^  shall  be  valid  •nd  tflob- 
tual  unless  approved  of  by  two  justices  of  tlie  peace  under  their  hands 
and  seals,  according  to  die  provisions  of  the  said  act  and  of  this  act." 
The  act  43  Etisu  c.  S«  t,  6.  empowers  the  churchwardens  and  overseeirs, 
or  the  greater  part  of  tbsm,  by  the  assent  of  any  two  justices  of  the  pe^ 
there  mentioned,  to  bind  out  poor  children  apprentices  where  they  shall 
convenient,  &c. 


KeUy 


HAXtCWfrM^ 


Kelly  and  Falmigr  in  support  of  tfae  ord^r  of  lessioirs.        HH^, 
Kebl^s  chari^  is  part  of  a  public  parochial  fund  wichin  the  /  '. 

Statute.  For  the  sake  of  comrenience,  it  is  kept  sepatabe  v^i^ 
in  the  parish  accounts ;  but  the  receipt  and  distribution  mnti  br 
of  it  operate  in  relief  of  the  parish:  it  is  under  the  cm- 
troulof  the  parish  officers,  and  if  they  did  not  employ  this 
money  in  binding  ont  apprentices,  they  must  use  the 
poor^s  rate.  The  object  of  B6  Geo.  S.  c.  139.  f.  1 1.  is  to 
prevent  the  parish  officers  from  clandestinely  providing 
the  premium  of  apprenticeship,  and  thus  evading  the 
statute  4S  Eliz,  c.  2.  s.  5.,  by  binding  out  poor  children 
without  the  sanction  of  two  justices.  But  both  these 
statutes  might  be  defeated,  where  there  was  a  charity 
Kke  this,  if  it  were  held  not  to  be  a  ^*  public  parochial 
fond  ;^'  for  the  parish  officers  would  merely  have  to  take 
the  premium  out  of  this  money,  instead  of  drawing  it 
from  the  poor's  rates.  This  is  clearly  a  case  within  the 
mischief  of  the  act;  and  the  order  of  sessions  can  only 
be  opposed  by  contending,  that  the  words  **  public 
parochial  fund  "  signify  a  poor's  rate,  and  nothing  else. 
The  statute  7  Jac.  1.  c.  3.  appears  to  place  all  charitable 
donations  like  this  upon  the  footing  of  parochial  ai)d 
public  funds.  [Lord  Tenferdeti  C.  J.  The  provisions 
of  that  act  are  very  special ;  and  they  seem  applicable 
to  the  case  of  funds  which  may  become  exhausted,  not 
to  revenues  continually  accruing  as  in  this  case.]  Be* 
sides,  it  is  to  be  assumed,  unless  the  coptr^ry  be  apparent, 
that  the  expences  are  provided  out  of  the  puUic  parochial 
funds,  where  the  binding  out  is  effected  by  the  parish 
officers.  Rex  v.  MattishaU  (a),  or  by  their,  procurement, 
Res  ▼.  St  Peter^  Hereford  (6),  and  where  they  furnish 
the  money. 

(a)  8  A  4^  a  733.  (6)   1  2?.  f  Ad,  916. 

S  A  2  B.  Andrews 


f83^*  B.  Andrews  and  Austin  contra.    This  is  not  a  devise 

^SkU       ^'^^  ^^  general  benefit  of  the  parish ;  it  is  given  partly 

^iiiiiftvM  V     for  the  relief  of  widows,  whom  the  parish  Is  not  of 

,BTji»iMt#!iQCi    course  bound  to  maintain,  though  they  may  be  objects 

of  the  charity,   and   partly  towards   binding  out  ap- 
prentices, which   it  is   not  to  be  assumed  the  parish 
would  necessarily  have  to  do  in  every  instance  where 
the  charity  is  so  applied.     If  this  were  a  public  parochial 
fund,  it  would  be  under  the  direction  of  the  church- 
wardens and  overseers:  but  the  churchwardens  alone 
have  the  management  of  it,   and  that  not  as  parish 
ofBcers,  but  as  trustees.     They  would  not  be  liable,  as 
parish  officers,  to  commitment  if  they  refused  to  account 
for  it,  nor  could  their  account  be  appealed  against. 
The  fund  could  not  be  diverted  to  the  general  occasions 
of  the  parish,  however  urgent.     The  recital  in  56  G,  3. 
c.  139.  5. 11.  refers  to  the  funds  to  be  raised  under  the 
statute  of  Elizabeth^  from  which   this  is  quite  distinct. 
The  presumption  relied  upon  by  Bayley  J.  in  Bex  v. 
Maitishall  {a)  is,  that  the  advance  was   made  by  the 
parish  officers  "  out  of  funds  belonging  to  them  in  that 
character.^     The  act  56  G.  3.  c.  139.  5.11.  applies  to 
'  cases  where  the  parish  officers  exercise  a  compulsory 
power  in  binding  out ;  or  at  least  where  the  binding  is 
•directly  or  indirectly  by  their  procurement,  Bex  v.  St. 
PeieTf  tferefbrd  (i).     Here  it  is  apparent  on  the  case 
that  tlie  binding  w&s  voluntary,  and  not  by  their  pro- 
curement.    In  Bex  y,)St,-Patd,  Exeter  {c)y  it  is  said  by 
Baytey  J.,  that  tlie   eleventh  section  applies  to  cases 
where  a  premiuin   fs  clandestinely  provided  \   that  is, 
where  the  parish  officers  furnish   the  money,  but  are 

not 


not  parties  to  the,  indeature.     Byt  the  procee^iag  in       l^%^« 
this  case  cannot  be  term^  clandestine.    The  omis-     JT^Zr 
sion  of  the  churchwardens  to  join  in  (he  indenture       ^^a^ 
does  not  make  it,  so;  for  the  terms  of  the  devise  do      -vocidfr 
not  require  that  tfiey,  exclusively,  should  be  the  p^r-  '-^       >  '^rr 
sons  by  whom  apprentices  are  put  out.    [Lord   Ten" 
terden  C.  J.     Suppose  this  were  a  question  under  one 
of  the  stamp  acts,  which  exempt  indentures  from  duty 
where  the  binding  is  by  a  public  charity  :■  should  you 
say  that  the  exemption  applied  ?]     The  binding  is  by  a 
public  charity,  and  would  therefore  be  exempt;  but  it 
does  not  follow  that  it  is  out  of  a  ^^  public  parochial  fund." 
,     The  Court  then  desired  to  hear  the  other  case  argued, 
.before  giving  judgment  in  this.- 

The  appeal  in  this  case  was  against  an  order  for  the 
removal  of  William  Clarke  from  Haleswortk  to  Lajffield^ 
in  Suffolk.     The  settlement  relied  upon  by  the  appel- 
lants was   by  apprenticeship,   under  the  following  cir- 
cumstances.    John  Smithy  in  1718,  devised  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of 
Laxfieldj  and  to  their  successors  for  the  time  being,  for 
ever,  certain  freehold  lands  in  that  parish,  upon  trust 
that  they  should  apply  the  rents  for  a  certain  period 
.  towards  erecting  a  schoolhouse  in  the  said  parish,  and 
afterwards,  towards  the  payment  of  a  schoolmaster,  and 
towards  the  teaching  and  educating  twenty  p(Qf>r  boys  of 
the  said  parish,  in  reading,  writing.*  and  accounts,  to  be 
.cbosen  and  approved  of  by  t^e  chi^rch wardens,  over- 
seers and  principal  inhabitants  for  the  time  being :  and 
further,  that  40/.  of  the  said  rents  should  be  by*  the  said 
^churchwardens  and  overseers  yearly  applied  towards 
the  putting  out  to  apprentice  eight  of  such  twenty  poor 
.o«l>^^re|)i  to  some  gpod  kaddicraft  trader  to/^  mBapyted 
Jou  S  A  S  at^ 
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SSSSSl,  at  5L  per  head,  and  the  said-eigfat  diiidreh  to  be  chosen 
■~r^  out  and  allowed  likewise  by  the  churchwardens  and 
vpitnM  overseers  and  principal  inliabitant^  of  the  said  parish* 
kbW'of  By  indenture  of  apprentieealiipy  dated  8?th  of  March 
**''*'^'^  1S26,  the  pauper  voluntarily  bound  hhnself,  with  the 
approbation  and  consent  of  his  father  and  the  church* 
wardens  of  La^ldy  to  Hemy  Tillney^  of  Haks$xnik^ 
for  three  years.  The  consideration  to  the  master  was 
atated  to  be  15/.  \Ss.j  gift  o£  John  Smithy  of  Laxfield^ 
gentleman,  deceased,  one  half  to  be  paid  by  the  church* 
waixiens,  or  one  of  them,  on  the  9th  of  May  next  en- 
suing, the  remainder  on  the  11th  of  October  182? ;  and 
the  churchwardens,  one  of  whom  executed  the  indeii*- 
ture,  covenanted  to  pay  him  the  same  accordbgly.  The 
indenture  was  not  stamped.  The  pauper  served  his 
time  under  it,  in  Halesworth.  He  had  been  educated  at 
SmitVs  school,  and  the  premium  and  costs  of  the  in- 
denture were  paid  to  the  master  out  of  the  monies  re- 
«eived  by  the  parish  officers  as  trustees  under  SmUKs 
will.  None  of  the  directions  of  56  6.3^  clSO.  were 
complied  with,  either  in  the  binding  or  in  the  form  and 
execution  of  the  indentuve.  It  appeared  that  the  parish 
accounts  for  Laxfidd^  and  the  trust  accounts,  were  kept 
distinct ;  and  the  Court  of  Quarter  Sessions  found  that 
the  charity  was  a  public  charity.  The  order  was  quaked, 
subject  to  the  opinion  of  this  Court  upon  the  case. 

B.  Andrews  and  iS^/cs,  in  support  of  the  order  of 
sessions.  This  is  a  stronger  case  than  the  preceding. 
The  devise  is  to  the  churchwardens  and  overseers,  but 
the  duty  of  apprenticing  the  children  is  not  entrusted  to 
diem  aione,  but  is  to  be  exercised  by  them  in  concur- 
•  pence  with  the  prindpai  inbalntants.    The  case,  tlieM- 

fore, 
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foce,  is  ckarly  not  wiUiin   the   jnokchisf  of  the  act       l8Sft 
66  G.  3-  £?.  1S9-    The  apprentices  here  are  not  "  pariah     .^ 
apprentices"  within  the  intention  of  that  statute.    The       <»a»w< 
parties  who  receire  and  manage  the  funds  of  this  charity       mt*  of 
must  be  tlie  churchwardens  and  overseers;  they  take 
the  monies,  however,  not  as  such  officers  but  as  trustees. 
Suppose  there  were  an  excess  of  funds  beyond  what 
could  be  applied  to  the  purposes  of  the  charity;  they 
could  not  be  diverted  to  parish  purposes,  but  an  appli- 
cation must  be  made  to  the  Court  of  Chancery  to  obtain' 
the  direction  of  that  Court  for  the  distribution  of  the 
funds ;  and  the  Court  would  appoint  such  trustees  as  it 
thought  proper  for  that  purpose.     It  would  then  be  as* 
if  the  devise  had  been  to  ^.  or  B*  by  name,  to  the  same 
uaes,  in  which  case  the  fund  could  not  have  been  con^ 
sidered  public  and  parochial.    Nor  is  there  any  more 
reason  for  considering  it  so  here. 

Kellj/  and  Austin  contrft.     The  statute  of  Etixabeth^  Uy 
which  the  act  56  G.  3.  c.  139.  refers,  does  not  point  out 
.'any  particular  fund  from  which  the  expense  of  binding, 
out  diildren  must  necessarily  be  defrayed.    The  powevs 
and  dttties  of  the  parish  officers  in  this  respect  are  the 
same,  from  whatever  lawful  source  the  fiinds  are  ob- 
tained.    The  devise  here  is,  in  express  terms,  to  the 
overseers  and  churchwardens ;  so  that  it  appears  here 
more  clearly  than  in  the  former  case,  that  the  parish  offi*- 
'oeni,  as  such,  are  the  parties  meant  to  be  entrusted  with 
the  binding  of  these  apprentices.    There  is,  indeed,  a* 
I  direction  that  the  principal  inhabitants  shaU  join  in 
clioosing  and  allowing  the  children  to  be  apprenticed, 
but  that  only  means  that  the  parish  (^cers,  in  execii^g 
-iktir  doty,  are  to  advise.with  those  inhabitants.    It  is 

S  A  4  said 
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•tBBt.       said'tbMttdistiaet  acbokuiiiiib 
^^  but  they  are  not  the  less^ffiniqtogcil  pari  of  the  parish 

>i^2!«tetf        faudB ;  and  the  words  ^<  puUie  {Hdrodtial  funds,"  in 
^nimt       56  G.  9*  r.  Id9k  s.lU  are'sufficietitly  kif^e  and  general 
to  HiciHoe  them* 


Lord  Tbnterden  C  J«  There  is  some  diflesenee 
in  die  facts  of  the  two  cases^  but  it  will  be  best  to  decide 
bodi  on  general  principles.  In  one  sense,  aceordtng 
to  some  decisions,  the  funds  in  both  these  eases  are 
funds  of  public  charities^  because  the  bequest  is  getend, 
and  does  not  designate  the  individuals  to  be  beaefisad. 
In  another  sense  they  are  parochial  also^  because  they 
are  left  for  the  benefit  of  persons  belonging  to  th^«e- 
spective  parishes.  Still  the  question  is,  in  eacti  ease, 
whether  the  money  be  that  of  a  *^  public  paroeUal  ftnd" 
within  the  meaning  of  the  statute  56  G.  3.  r.  189.  s.  11.? 
The  mischief  recited  by  that  section  is,  that  the  pro* 
'  visions  of  the  statute  43  Eliz.  c.  2.  are  evaded  in  the 
binding  out  of  poor  children,  and  the  preaniom  of  ap- 
pi^entieeship,  or  a  part  thereof  clandestinely  provided 
'by  parish  officers,  who  are  thus  enabled  to  bind  eut 
sueh  poor  children  without  the  sanction  of  jtistiees  of 
the  peace.  It  is  therefore  enacted,  that  no  indentafe, 
by  reason  of  which  any  expense  shall  be  incurred  by  the 
public  paroebiol  fund^  shall  be  valid,  unless  approved 
of  by  two  jusdces  according  to  the  provisions  of  this 
act  and  the  statute '  of'  'Elhaabeik.  I  think  the  present 
case  is  not  within  *  the  *  mischief  there  contempboed. 
There  is  no  diaidesihie' appropriation  of  monies^'of 
the  paritlh.  The'  AiAds^  in  question  cannot  properly,  be 
soci^d^  in  respi^ct  of Hhe  {mrpose  iovwhich  tboy'are 
ctdl^cted,  oi* '  the  imspm^p  in*  wMch  ch^y  avecn^icad, 

since 
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skMe  'tUey^nvanibb  OQDtributed  I7  the*  udhidikitBtB  of 
the  parish.  '  1  ihinic  a  pubUo  purocfaial  fwid  miust  be 
fHie  6o>  cdbtiibiMojl,  or  i^hick  is  applicable  to  tte 
general <piirpo$e» of  the  mlief  of  the  poor.  Estates  de-  mhoT 
vised  for  the  relief  of  the  poor  generally  would  come 
under  this  description ;  but  in  each  of  these  cases  there 
is  a  fund  left  by  the  bounty  of  an  individual  for  a 
certain  specified  purpose,  that  is,  for  the  benefit  of  a 
pattieular  class  of  persons.  It  is  not  meant  to  go  in 
relief  €>f  the  general  parish  fund,  or  if  so,  only  to  a 
moderate  extent  It  does  not  appear  that  the  intention 
was  to    relieve  persons    actually  burdensome    to  the 

•  parish;  there  might  be  persons  unable  to  bind  out  their 
own*  children,  and  therefore  objects  of  this  charity,  who 
yet  did  not  require  parochial  support;  and  in  such 
cases  the  fund  would  be  no  relief  to  the  parish.  It 
appears  to  me  also  that  the  donors  in  these  cases  never 

-  iiiteDded>  the  objects  of  their  bounty  to  be  under  the 
control  of  the  justices  of  peace;  but  that  the  chajfity 
should  be^  in  the  one  case  at  the  disposal  of  the  church-  • 

'  Wardens^  in  the  other  (as  respects  apprentices)  at  Afii 
of  the  parish  officers  and  prineipal  inbabttaBts^  I  mh, 
therefore,  of  opinion  that  these  are  not  public  parochial 
•finds  within  the  eleventh  aectioa  of  56  6«S»  o.  139., 
and  diat  the  order  of  seasians  in  the  first  case  must  be 
qwashedy  and  that  in  the  seo^d'Mnfiiimed* 


I  I  ■  I* » ,•   »«i 


.  *  LiTTLEDALB  J«'    I  aA  of  Aereame^opiuion.'    I  think 

.the  teros  ^*  puUic  'pattMtbtal.rfondli^'  ^does.  not  apply 

where  paiiticular  indiya4iial%'ap  4i(fii»tticu]ai'  class  are 

ipolmed  put  aa  the  oi^eots^  of  di^r. application    The 

r.elevctath  aectioirof  the  act  6S'GwS»>  ^^  19&,'  waa  iMUended 

Mofprevent  the  clandestine  appvqinatiQfi  of^pailiilt  lOfHiey 

by 
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1SS9«       by  the  officers  of  the  parbh,  in  evftsion  of  the  statute  of 
Elizabetk  .•  it  is  an  enactment  for  the  general  regulatioki 
ogarnai       of  parish  funds,  not  for  that  of  particular  charities. 

ThelnfaabiU 

«nu  of  And  I  also  think  it  was  not  contemplated  in  these  cha- 
rities that  the  application  of  the  monies  should  be  inter- 
fered with  by  justices  of  the  peace. 

• 

Parke  J.  The  words  ^^  public  parochial  funds,"  in 
the  eleventh  section,  do  not  mean  the  poor  rate  merely, 
or  else  that  probably  would  have  been  the  term  used. 
Other  receipts  applicable  to  the  relief  of  the  poor,  as  pe- 
nalties, or  funds  expressly  given  in  aid  of  the  poor  rate, 
may  also  be  included.  But  the  denomination  of  *^  pnUie 
parochial  funds,"  certainly  cannot  be  applied  to  hmds 
given  for  such  a  special  and  limited  purpose,  as  is  pointed 
out  in  these  cases.  One  material  consideration  is,  that  if 
this  construction  were  to  prevail,  it  would  defeat  the 
intentions  of  the  testators,  who  did  not  mean  to  give 
the  justices  a  power  of  over^ruling  the  discretion  of  the 
parish  officers  in  one  case,  or  of  the  parish  officers  and 
principal  inhabitants  in  the  other.  And  it  has  been  very 
well  pointed  out  in  argument,  that  these  are  not  cases 
within  the  mischief  of  the  act  56  G.  S.  c.  139. 

Taunton  J.  This  is  a  question  of  very  great  im* 
portance;  for  if  revenues  like  these  wei'e  held  to  be 
public  parochial  fand%  it  wiould  be  of  serious  oonse* 
quence  to  many  excellent  tnsfitmions,  established  for  the 
purpose  of  bringing  >up  and  apprenticing  the  children 
of  the  poor.  Such  establishmcntB  might  be  entirely 
perverted  from  their  proper  ends,  if  the  children  placed 
out  by  them  were  to  be  considered  parish  apprentieea 
But'  it  is  not  neeessary  to  pvooeed  on  grounds  of  public 

policy. 
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policy,  b«caQse^  on  the  strict,  technical,  legal  application        lBS§i 
of  56  G^  3.  c.  189.  s.  11.,  it  is  clear  that  such  a  con-     _    ^ 
struction  cannot  prevaiL    That  section  speaks  of  in-       againti 
dentures  by  reason  of  whtdi  expence  is  incurred  by  the        asuof 
public  parochial  funds ;  and  certainly  those  in  question 
are,  in  one  sense,  public,  and  in  another  parochial ;  but 
on  looking  to  the  preamble  as  well  as  the  enacting  part 
of  this  section,  it  is  clear  that  the  legislature  did  not 
mean  every  fund  which  in  some  sense  was  public  or 
parochial.     They  contemplated  such  funds  as  before  the 
passing  of  the  statute  were  applicable  to  the  binding 
out  of  poor  children,  according  to  the  directions  of  the 
statute  of  Elizabeth ;  but  if  the  churchwardens  in  one  of 
these  cases,  and  the  parish  officers  and  principal  inha- 
bitants in  the  other,  had  applied  these  monies  to  the 
general  purposes  of  the  statute  of  Elizabeth^  it  is .  clear 
they  would  have  misapplied  them.    There  is  great  force 
in  the  observation  made  by  Mr.  Andrews^  that  if  it  had 
become  necessary,  the  Court  of  Chancery  would,  on 
application,  have  appointed  trustees  for  the  management 
of  this  charity,  and  in  that  case  it  could  not  have  been 
said,  that  these  monies  came  under  the  denomination  in 
the  statute,  of  *'  public  parochial  funds."     Now,  at 
though  that  has  not  been  done,  the  trusts  and  objects  of 
the  devise  in  each  of  these  cases  are  still  the  same;  and 
the  churchwardens  and  overseers  are  trustees  of  the 
same  description   as  privote  persons  would  be  if  ap- 
pointed by  the  Court  of  Chancery.    I  am  therefore*  of 
opinion,  that  the  proceeds  of  these  charities,  though  in 
some  sense  puUic  funds,  must  yet,  with  reference  to 
t^e  enactment  in  56  G.  3.  <r.  Id9«  5. 11.,  be  considered 
private* 

Order  of  sessions  in  the  first  case  quashed^ 
that  in  the  second  confirmed. 
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^^{h.  Smith  and  Auother  (jtgamt  Wilson. 

^y  •  ^^l!^  nrHIS  was  an  action  fortbe  breach  of  the  following  cove- 
warren,  leuee  nant  in  a  lease,* whereby  the  defendant  demised  to 

coTenanted 

that»  at  the  the  plaintiffs,  inter  alia^  a  warren ;  "  That  at  the  expir- 

expiratioD  of  .                                                   %         y   •     *m 

the  term,  be  ation  of  the  term,  they,  the  plamtins,  would  leave  on 

the  warren  the  warren  10,000  rabbits  or  conies,  the  defendant  paying 

tiie^euor  pay!'  ^^*  P^^  thousand  for  the  same ;  and  for  any  more  than 

ing  for  them  ^^  number  at  that  rate,  the  number  to  be  estimated 

oOi*  per 

***  h'^3^''  ^^  ^^^  indifferent  persons,  one  to  be  chosen  by  each 

action  by  the  party."     Averment  that,  at  the  expiration  of  the  term, 

leoee  against 

thelenor  for  the  plaintiff  left  more  than  10,000,  to  wit,  19,200  ri|b- 

fortheiabbita  bils  upon  the  warren,   but  that  the  defendant  would 

ofthe term, that  ^^^  P^y  ^^^  the  Same.     Plea,  ^non  est/actum.    At  the 

wM admiwiMe  ^*^^  before  Ganow  B.,  at  the  Summer  assizes  for  Suf- 
iT  AacwSn  -^^^  ^®^^'  ^^  appeared  that,  at  the  expiration  of  the 

ofthe  potintry  term,  the  number  of  rabbits  on  the  warren  was  estimated 

where  the  lease 


made,  the    by  two  indifierent  persona  chosen  by  the  parties,  to  be 

word  tki9usandm 

as  applied  to     .1600  dozen.    It  was  contended  for  the  defendant,  that, 
iwdve  hundred,   according  to  the  custom  of  the  country,  the  1600  dozen 

should  be  computed  at  100 dozen  to  the  thousand;  and, 
therefore^  tliat  the  defendant  was  liable  to  pay  but  for 
.  16,000  rabbity.  On, the  other  hand,  it  was  insist^ 
for  the  plaintiffs,  that  the  words  per  thousand  must  be 
understood  in  the  ordinary  sense^  and  that  the  defend- 
ant ought  to  pay  for  19^200  rabbits,  being  1600  dozen* 
.  The  defendant  paid  into  Coqrt  a  sufficient  sum  to  pay  for 
16,000  rabbits.  Evidence  was  offered  by  the  defendant 
to  shew  that  the  term  thousand^  as  applied  to  ca^btii^, 
meant)  in  that  part  pf.  the,  country,  lOO.dozem     Ti^is 

evidence 


f 


* 
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evidence  was  objected  to,  but  received  by  the  learned 
Judge-:  and  he  directed  the  jury  to  find  for  tlie  defend* 
ant,  if  they  thought  it  was  proved  that  the  word  thou- 
sand,  Its  applied  to  rabbits,  meant  100  dozen.  A  verdict 
having  been  found  for  the  defendant,  a  rule  nisi  was 
obtained  for  a  new  trial,  on  the  ground  that  the  evi- 
dence had  been  improperly  received. 


1888i 

Smith 
againti 


Biggs  Andrews  now  shewed  cause.    The  evidence  was 
admissible.     The  word  thousand  does  not,   either  in 
law  or  practice,   denote  a  precise  number  of  units. 
A  thousand  may,  more  generally  than  otherwise,  de- 
note ten  hundred,  of  five  score  to  the  hundred;  but 
there  are  many  instances  where,  as  applied  to  a  par- 
ticular article,  it  denotes  six  score  to  the  hundred,  as 
nails,  herrings,  (by  the  statute   SlEd.S.  st.2.  c.  2.,) 
deal  boards.    As,  therefore,  the  word  has  more  than 
one  meaning,  its  import  in  any  particular  instrument 
depends  on  the  subject-matter  to  which  it  is  applied. 
But  even  if,   in   its  ordinary  and   popular  sense,  'it 
means  ten  hundred,  yet  if  it  has  acquired  (in  respect 
to  the  subject-matter  to  which  it  is  applied)  a  peculiar 
sense  distinct  from  the  popular  one,  then  in  all  contracts 
relating  to  that  particular  subject-matter,  the  acquired 
meaning  must  be  put  upon  it,  Robertson  v.  French  {a). 
The  object  of  the  evidence  is  not  to  add  to,  vary,  or 
contradict  the  deed,  but  to  explain  the  meaning  which 
a  party  to  a  contract  must  have  put  upon  a  particular 
word  used  in  it,  and  that  must  be  ascertained  by  evi- 
dence dehors  the  deed.    Wherever  parol  evidence  has 
been  rejected  in  cases  of  this  ktnd,  it  was  because  the 
effect  of  it  was  to  shew,  that  the  parties  meant  some- 
tlttug  different  from  What  they  have  said ;  but  here,  thkt 

(a)  Per  Lord  EUenborougk,  4  East,  135. 

was 
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]gS2.        was  not  the  efibct  of  the  evidence,  and  it  was  admissible 
according  to  the  role  laid  down  in  StarHe  on  Evidence^ 


tt$!ahi9i  p.  1033.  In  Vhde  v.  Walters  (a),  where  an  tnsuranee  was 
to  any  port  in  the  Baltic^  evidence  was  admitted  to  shew 
that  the  gulf  of  Finland  was  considered,  in  mercantile 
contracts,  within  the  Baltic^  although  the  two  seas  are 
treated  as  distinct  by  geographers.  So  in  Baker  v. 
Payne  (b)y  where  the  captain  of  an  India  ship  sold 
all  his  china  ware  and  merchandize  which  he  brought 
home  in  his  last  voyage,  and  covenanted  to  deduct  all 
due  allowances,  &c.  he  was  permitted  to  adduce  proof 
of  a  custom,  to  shew  that  such  allowances  were  to  be 
limited  by  the  price  which  he  was  to  receive.  In  ffig^ 
lesworth  v.  DaUison  {c\  it  was  held  that  parol  evidence 
was  admissible  to  shew,  that,  according  to  the. custom 
of  the  country,  where  a  lease  for  a  term  of  years  expired 
on  the  first  of  May,  the  tenant  was  entitled  to  take  the 
way-going  crop  after  the  expiration  of  the  term,  though 
diis  was  not  mentioned  in  the  deed  executed  between 
the  parties  ((/).  Doe  dem.  Spicer  v.  Lea  (e)  may  be  relied 
iqpon  on  the  other  side.  There,  a  lease  was  made  after 
the  alteration  of  the  style  by  act  of  parliament,  and 
extrinsic  evidence  to  shew  that  the  parties  meant  lH* 
ckaelmas  according  to  the  old  style,  was  held  to  be  in- 
admissible; but  that  proceeded  on  the  ground,  that  the 
parties  must  be  taken  tp  have  used  the  term  in  conformity 
with  the  statute,  which  expressly  regulated  the  reckon- 
ing of  time. 

Kelbf  and  Austin  contra*     The  general  rule  is,  that 
parol  evidence  is  not  admissible  to  explain  a  written  in- 

(a)  SCamp't.ie.  (b)  1  F^f.  4.59.  (e)  I  Doug,  20U 

(d)  See  other  iostaDces  «ited  in  Crott  v.  BgUnt  2  27.  j-  M,  106. 
'  (<r;  U£as/,3I2. 

strument. 
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strument,  and  in  Andertoii  v«  PiUher{a\  Lord  Bldon  re- 
gretted, that  the  praotice  bad  obtained  of  reoeivbg  such 
evidence^  ^en  a»  to  policies  of  insurance.  In  the  herring 
trade  a  precise  meaning  is  giren  to  the  word  thousand^ 
as  applied  to  that  particular  subject-matter,  by  act  of 
parliament.  Here  the  words  of  the  covenant  must  be 
construed  in  their  ordinary  sense.  The  ambiguity,  if  any, 
is  at  all  events  latent.  It  is  produced  by  something 
extrinsic  or  collateral  to  the  instrument  The  covenant, 
however,  will  have  an  operation  if  the  parol  evidence  is 
not  received;  and  then,  according  to  Doe  dem*  Chichester 
V.  Oxetiden  (&),  such  evidence  is  not  admissible.  To  say, 
in  the  present  case,  that  a  thousand  means  twelve  hurt'- 
dredy  is  not  to  explain  but  to  contradict  the  deed.  In 
Hockin  V.  Cooke  (c),  proof  that  the  defendant  agreed  to 
sell  so  many  bushels  of  com  according  to  a  particular 
measure^  was  held  not  to  support  an  allegation  in  a 
declaration  that  he  undertook  to  sell  so  many  bushels, 

0 

because  ^*  bushelsj*  without  any  other  explanation,  meant 
a  budiel  by  statute  measure.  So,  a  reddendum  in  an  old 
renewed  lease  of  so  many  quarters  of  com,  was  held  to 
mean  Winchester^  and  not  the  customary  bushel ;  The 
Master  J  Sfc.  of  St.  Cross  v.  Lord  Howard  de  Walden  {d) : 
and  in  Wir^  v.  Erle{e\  Gaudy  J.  said,  '^  that  if  one  sells 
land,  and  is  obliged  that  it  contain  twenty  acres,  this 
shall  be  according  to  the  law,  and  not  according  to  the 
custom  of  the  country." 


SxnB 
WitMir. 


Lord  Tenterden  C  J.     I  am  of  opinion  that  the 
evidence  was*  properly  received.     Where  there  is  used 


(a)  2P.iP,  168. 
ie)  4  f.  R.  314. 
(«)  Cro,  ESx.  267. 


(b)  5  Taunt.  147. 
(rf)  6T.  n,  338. 


la 
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1882.  in  any  written  instrument  a  word  denoting  quantify  to 
"""^^  which  an  act  of  parliament  has  iriveii  a  definite  mean* 
agmnu  ing,  I  agree  it  roust  be  considered  to  have  been  used 
in  that  sense.  But  xhesre  is  no  act  of  piurliament  which 
says  1000  rabbits  shall  denote  ten  hundred^  each  hundred 
consisting  of  five  score;  and  that  being  so,  we  must  sup- 
pose the  term  thousand  to  have  been  used  by  the  parties 
in  the  sense  in  which  it  is  usually  understood  in  the 
place  where  the  ^sontract  was  made,  when  applied  to 
the  subject  of  rabbits,  and  parol  evidence  was  admissible 
to  shew  what  that  sense  was. 


LiTTLEOALE  J.  I  am  of  the  same  -opinion*  Words 
denoting  quantity  are  undoubtedly  to  be  undeistood  in 
their  ordinary  sense,  where  no  specific  meaning  is  given 
to  them  by  statute  or  custom.  But  here  the  ordinary 
meaning  of  the  word  thousand^  as  applied  to  rabbits,  in 
the  place  where  the  contract  was  made,  was  one  hun- 
dred dozen.  The  word  hundred  does  not  necessa- 
rily denote  that  number  of  units,  for  one  hundred  and 
twelve  pounds  is  called  a  hundred  weighty  so,  where  that 
term  is  used  with  reference  to  ling  or  cod,  it  denotes 
six  score:  and  there  being  therefore  no  precise  meaning 
affixed  by  the  legislature  to  the  word  thousand  as  applied 
to  rabbits,  I  tliink,,.thft(  parol  evidence  was  admissible 
to  shew,  that  in  the  country  where  the  contract  was 
made  the  word  thousand  meant  one  hundred  dozen. 

Parke  J.  The  only  question  is,  whether  the  evi- 
dence has  been  properly  received.  Assuming  that  it 
has,  the  juiy  have  found  that,  according  to  the  custom 
of  the  country,  there  was  an  understanding  between  the 
parties  to  this  contract  that  the  defendant  should  pay 

for 
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Am*  tke  rabbits,  computing  thekn  at  the  rate  of  100  dozen  *  1883.' 
to  die  thousand.  The  rule  deducible  from  the  autho- 
ritiea  on  this  subject  is  correctly  laid  down  in  S  Starkie 
on  Eddence^  1033.  ^*  Where  terms  are  nsed  which  are 
known  and  understood  by  a  particular  class  of  persons, 
in  a  certain  special  and  peculiar  sense,  evidence  to  that 
eflfect  is  admissible  for  the  purpose  of  applying  the  in- 
strament  to  its  proper  subject-matter;  and  the  case 
seems  to  fall  within  the  same  consideration  as  if  the 
parties  in  framing  their  contract  had  made  use  of  a 
foreign  language,  which  the  courts  are  not  bound  to  un- 
derstand. Such  an  instrument  is  not,  on  that  account, 
void ;  it  is  certain  and  definite  for  all  legal  purposes, 
beeanse  it  can  be  made  so  in  evidenc^  through  the 
medium  of  an  interpreter.  Conformably  with  these 
prfliciple%  the  courts  have  long  allowed  mercantile  in- 
stroroeBta  to  be  expounded  according  to  the  custom  of 
mertsbants,  who  have  a  style  and  language  peculiar  to 
themaeives,  of  which  usage  and  custom  are  the  legi- 
tiowie  interpreters."  Although  that  principle  has  been 
moie  frequently  applied  to  mercantile  instruments  than 
to  otliers^  it  is  not  confined  to  them ;  and,  if  the  word 
ihonand,  as  applied  to  the  particular  subject-matter  of 
rabbits,  had,  in  the  place  where  this  contract  was  made, 
a  peculiar  sense,  I  think  that  parol  evidence  was  admis- 
sible to  shew  it  In  an  action  upon  a  contract  for  the 
sale  of  1000  deals,  it  would,  I  think,  be  competent  to 
shew  that  the  word  thousand  meant  more  than  it  would 
in  its  ordinary  sense.  I  agree  that  where  a  word  is  de- 
fined by  act  of  parliament  to  mean  a  precise  quantity, 
the  parties  using  that  word  in  a  contract,  must  be  pre- 
sumed to  use  it  in  the  sense  given  to  it  by  the  legis- 
VoL.  HI-  8  B  lature. 


i 
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laturei  unless  it  appear  from  other  parts  of  the  contract 
that  they  used  it  differently.  But  that  is  not  the  present 
case.  No  specific  meaning  has  been  givQi^  by  the  legis- 
lature to  the  word  thousand  as  applied  to  rabbits,  and, 
therefore,  it  must  be  understood  accordtiTg  to^ht't'iis- 
tom  of  the  country:  and  evidence  was  admJsstbte  to 
shew  what  that  was.  ■  * '  ' 


I    I 


Taunton  J.  Words  denoting  weight,  or  ^Mia^tifio^ 
or  number,  must  undoubtedly  be  understood  iu  their 
ordinary  sense,  unless  some  specific  meaninfg  t>6'  pPd^ 
scribed  to  them  by  statute,  or  given  by  custom; '  ''Mei^« 
cantile  instruments  have  long  been  expounded  accdl-dit^ 
to  the  usage  %nd  custom  of  merchants,  ascerCfiXnW^bjf 
parol  evidence,  and  I  think,  on  the  same  prlhcipAe^-tlift 
term  thousand^  which,  in  this  lease,  id  applied  »lc^cM 
subject  of  rabbits,  may  be  explained,  by  tlM  cubtc^w^bf 
the  country,  to  mean  twelve  hundred,  and'^d^ipjml 
evidence  was  admissible  for  this  purpose.   '     '^  ^^'i^^  I''" 


(a)  Sm  Btat  15  Car,  3.  c.  7.  «•  17 


Rate  til^hat^dl 


I . 
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Drewell  against  Towler.'  Uondni,, ;, 

June  4iBf. 

T^IESSPASS  for  cutting  and  throwing  down  line$»  In  trespass  for 
rope$»  and  cords,  of  the  plaintiff,,  and  throwing  down  of  the  plaintiff 
linen  and  clothes  thereon  han;;ing,  whereby  the  linen  and  d«mn  Mneu"* 
clothes  were  soiled  and  damaged.    Plea,  that  the  defend-  hanTng-  de- 
mi  WII5  possessed  of  a  close*  or  yard,  called  the  yard,  to  ^7'*d^   y^ 
witi  at,  &c. ;  and  because  the  goods  and  chattels,  in  the  ^  ^^  p°*- 

"  ws^ed  of  a 

declaration  mentioned  before  and  at  the  said  time,  when,  close,  and  be. 
2(c.,  were  wrongfully  in  and  upon,  and  encumbering  the  was  wrong. 
said  close,  he  removed  the  same,  &c.     Replication,  that  upon  the  dose 
QOe  (/»  G.,  being  seised  in  fee,  as  well  of  and  in  the  said  lUpiiestlon/ 
close  as  of  and  in  a  certain  messuage,  with  the  appur-  being'sefned  in 
letDanceB  contiguous,  and  next  adjoining  to,  the  said  '*-'«"^i*>«c*«»« 

o  »  rf  o        '  (nil  of  J  nnes- 

fSo^  ip  March  1809,  by  lease  and  release,  conveyed  wage  with  the 

appurtenances 

Jund  .releiticd  to  fV*  Hayton  the  said  messuage,  and  also  cunti^uous  lo 

n  1  1  1  u       •  -I  *  '*•**>  lease  and 

all  and  every  the  easements,  liberties,  privileges,  ways,  release  con. 
j^iilb%  passages,   rights,   members,  and  appurtenances  the  me.fuage  ' 
whatsoever,  to  the  said  messuage  belonging,  or  there-  menu,  libera*" 
with  then  or  late  used,  occupied  or  enjoyed;  and  that  4^to'the*iaid 
before,  and  at  the  time  of  makin<r  the  said  lease  and  [»*»*"««<  ***- 

'  *^  lonifiOir.  or 

release,  the  tenants  and  occupiers  of  the  said  messuage  thenrwiih  tiien 

«>r  late  used, 

used,  occupied,  and  enjoyed  the  easement,  liberty,  and  &c ;  thai  in-fore 
privilege  of  fastening  lines,  ropes,  and  cords  to  the  said  of  Mich  con- 

•  1     o  I  •  I  t  I       vey<«nce,  ihe 

messu:ige,  and  oi  hanging  the  same  over  and  across  the  tenaius  and 
said  close  (of  which  J.  G.  was  so  as  aforesaid  at  the  ^^t!;,'^*j2|l' 

the  fasenient, 
Ac.  of  fastening  ropes  to  the  »aid  messuage,  and  across  the  close,  to  a  wall  in  the  said  close, 
in  otder  lo  han^c  linen  thereon,  and  of  ha  iging  linen  therron  t<>  diy,  hs  often  an  they  hud 
occasion  so  lo  do,  at  their  free  w  II  and  pleasure,  and  ihnt  the  pl.iiiitilfp  hein^t  ien«nt  to 
H\  H'  of  the  said  meKHuage.  did  put  up  the  !ine<(.  &c.  liejoinder  tiMik  is>ue  un  the  right  us 
alleged  in  tie  replication :  Held,  that  proof  of  a  privHeite  for  the  tenantM  to  lung  iiiiei 
•cross  the  jard,  for  the  purpose  of  drying  tlte  linen  of  thtir  own  families  unly,  did  not 
Mipporl  the  alleged  right. 

S  B  2  time 
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^ip)^,oC^9lf^|^g,tb,(5  sai4  ipder^ture  seised),  ar\d  .offasten- 

0^^,^£_      ing  thejsa|r|e.fp;i,c^rtfliii^wall.in  the  said  close,  in  order 

^^*^       tp  bang  l,iaen  and  clothes  thereon  to  dry.  and  of  hang- 

ing  lUiea  f^^d  clQthes  thereon  to  dry,  as  often  as'tnev 

bac}  occasion  so  to  do,  at  their  free  will  and  pleasure ; 

that  the  plaintiff  before,  and  at  the   time  when,  &c., 

.     •    '■ '      '  -'»i^ 
being  tenant  of  the  said  messuage,  with   the  appur- 

lenances,  to  Haylon,  and  in  the  occupation  of  the  samCf 

and  entitled  to  the  easement  aforesaid,  did  fasten  the 

lines  to  the  said  messuage,  and  hang  them  across  tlie 

yard,  and  fastened  the  same  to  the  wall  with  hooks,  aa(i 

did  hang  linen  and  clothes  thereon  to  dry.     Rejomder 

took  issue  on  the  right,  as  alleged  in  the  replicatio;i. 

At  the  trial  before  Lord  Lmdhurst  C.  B.,  at  the  Norwuh 

Summer  assizes,  1831,  the  jury  found  that  at  the  time 

of  the  conveyance  in  1809,  and  long  before,  the  tenants 

and  occupiers  of  the  plaintiff's  house  enjoyed  the  pn- 

Tilege  of  fastening  lines  across  the  yard, in  cjuesl^^, 

and  of  hanging  their  linen  to  dry,  as  statea  iS^^e 

replication*     They  added,  that  the  yard  was  used  by 

\  .  .   ,  '.      ^  c'.Oimj2du2  ^ 

the  occupiers  pf  the  bouse  only  for  drying  the  linen  of 
their  own  families*  A  verdict  was  entered,  for, the  olam- 
tin,  with  liberty  to  the  defendant  to  move  to  enter  a 

nonsuit  Jf  the  Cpurt  sl^ould  be  of  opinion  that  the  right 

•    '  •  "^»''' ''^mK  zg^yiS^ 
claimed  by  the  plaintiff  was  more  extensive  tnan  that 

found  by  the  jury,    A  rule  ni^si  having beeaobtained 

for  that  purpose,  ,  .       .  , 

•       :•'  b'>niiab  jHgri 

KelJy  and  Gunning  shewed  cause.     The  right,  clflroed 

Dy  the  plamtiff,  bemg  confined  to  the  tenants  and  ocai- 

piers,  must  mean  for  their  private  and  domestic  linen, 

construing  tl9Q.,w^rd^  by  a  reasonable  intendment,  and 

'.laocording  to  the  subje<3(-8|atter,  as  was  done  in  Brook  r. 

Willet. 
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Wiilet  (a).     If  the  right  here  claimed  were  construed  to       1882. 
mean  a' right  of  hanging  the  clothes^  of^  oiHers,'St'tv6tild     -T***^ 


T}.)i,i    •! 


ix^  the  declaration,  though  not  to  the  extent  there  stated; 
but  in  the  latter,  the  prescription,  being  one  entire  thing, 
^must  be  proved  as  laid.  This  is  an  action,  in  substance, 
for  an  injury  done  to  the  plaintiiF  in  his  possession,  and 
this  replication  supposes  that  possessory  right  Besides, 
the  facts  here  found  by  the  jury  would  hav^  warranted 
tn<Bm  in  giving  a  verdict  in  favour  of  the  right  claimed  in 
the  rephcatioii :  they  would  not,  in  so  doing,  have  taken 
^  jfreater  latitude  than  was  allowed  in  Manifold  y.  Pen^ 
nnigton{c\  Moore  v.  The  Mayor  of  Hastings  {d)f  and 
Irtg^tt  V.  Batley  {e).  At  all  events,  this  being  a  tech- 
nical oDjection,  and  the  right  having  been  proved  in 
.  substance,  the  Court  will  grant  a  new  tnal  on  payment 

10    ngfxil   311/'       •■;,."  . 

Qt  .costs,  m&  give  the  plaintiff  leave  to  amend.  Griffin 

-mclo  jfTfiw  -?.;.     ...  /      ,       .     .    _ 

V.  Blandfora{g). 

,  Biggs  Jndrewsy  contra,  was  stopped  by  the  Court. 
inni  nimj  o/i-i^  »w  , 


Lord  Ten^erden  C.  J.  There  is  no  doubt  that  the 
right  claimed  by  the  plaintiff  is  larger  than  that  proved. 
My  only  doubt  has  been  whether  we  ought  to  allow  the 
plaintiff  to  amend  on  payment  of  costs;  but  inasmtrch  as 

,at>fi:i  a((i>:ai/.  x?/(ici^,  234.      .        .;j(«.i2j9f|-j^.^^9.^,  ^^.,  , 

Finn     t,   (p1  4  ^.  ijf  C.  161.  .   (4)  Sir.  1070.  '  ^ 


I 

rt3  I  ffvT 


not  be  a  mere  easement,  but  a  right^ t!o ' Vifidkb  a  '{i^dfiti  jwm^\ 
Supposing^  however,  that  the  claiin  Is  ^tdted  t66  l^'i^^iy, 
there  is  a  difference  (which  was  recoghii^^d'  Iti  Riekettk  V. 
'ScUwey(i>))  between  a  possessory  action  and  cases  whetie 
the  claim .  rests  on  prescription.  In  the  first  case  it  is 
enough  to  prove  the  same  ground  of  action  as  alleged 
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he  will  not  be  precluded  by  the  judgment  irt  this  cds6 
from  bringing  another  action  if  he  is'  ihterruptW  iii  lh6 
enjoyment  of  the  limited  right,  we  think  such  amend- 
inent  ought  not  to  be  allowed.  The  rule  for  ^htering  a 
nonsuit  must  consequently  be  niade  absolute. 


LiTTLEDALE,  pARKE,  and  Taunton  Js.  concuffed. 

Role  abtolut^. 


Heir  in  tail 
brouseht  eject- 
ment •gainst  a 
defendant  who 
had  l)een  in  re- 
ceipt of  Uie 
rents  thirty 
years  during 
the  life  of  the 
ancestor  in  tail, 
and  Heven  years 
aftiT  his  death : 
The  ancestor 
had  had  seisin : 
Held,  that  such 
poi^ssiun  l>y 
tlie  defendant 
Wiis  no  liar  to 
the  action  and 
that  the  lessor 
of  the  plainiiff 
was  not  bound 
to  renut  the 
presumption 
arising  from 
such  possession, 
by  shewing  that 
the  ancestor 
had  not  con- 
veyed by  fine 
and  recuverv. 


Doe  dem.  Smith  against  Pike  and  Another(a). 

P  J£CTMENT  for  a  cottage  and  garden  at  Bwhag^^ 
in  the  county  of  Wilts^  tried  before  Tottn/ofi  J.^  «t 
the  Spring  assizes,  18S0,  for  that  county*  T)m  leas#riof 
the  plaintiff  proved  a  settlement  in  1 749,  on  ibe  fnte- 
riage  of  John  Smith  and  Mary  EUo^h  by  wbieb.  thfi 
premises  in  question  were  settled  upon  Join  fim/Aifor 
bis  life ;  remainder  to  the  said  Mary  EUan  for  her.  Uftf ; 
remainder  to  the  issue  of  the  said  marriage  in  taili  ami 
the  reversion  to  John  Smithes  right  l)etrs«  It  wns  then 
proved  that  John  Smith  the  settlor  had  seiain  of  the  pre* 
mises,  that  he  bad  an  only  aon  named  John^  who  also  had 
seisin,  and  had  been  dead  about  seven  yeara^  .leaving  ihe 
lessor  of  the  plaintiff  his  son  and  heir  at  law.  The  first 
tenant  in  tail  was  proved  to  have  received  tlie  rents  and 
profits  about  tbirty«>five  or  thirty«six  years  dgo,  but  aiihte 
that  time  they  had  been  taken  by  the  Pikn^  through  wboin 
the  defendants  daiined*  Upon  this  it  was  oontenddd 
for  the  defendants,  that  the  lessor  of  the  plaintiff  must 
prove  the  possession  of  the  Pikes  not  to  have  been 


(a)  .This  case  was  argued  and  determined  in  HUcary  term. 


adverse. 
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.^^e^f^  i^d  w]^jf  Ills  failing  tp  (^o  so  otherwise  than  as  1832. 
i^^>r^^  th^,  ije^pied  Judge  directed  a  nonsuit  Ei'skine^ 
)^,^fie^  jt^rm  18/30^  obt;ained  a  ride  nisi  to  set  aside 
.  jil^e  noi^^^uit;,  ^nd  for  a  new  trial,  on  the  |[round  that  the 
defendant  must  be  presumed  to  have  held  under  a  con- 
veyance which  the  tenant  in  tail  might  grant  without 
di^^^qtjnuiug  the  estate  tail;  and  if  so,  the  possession 
3fi[9|)^(||.pot'be  adverse.    Against  this  rule, 

F.  Pollock  and  Bingham  shewed  cause.  The  father 
in  this  case  was  barred  by  an  adverse  possession,  and  so 
isi  Us^iloa*  The  statute  of  limitations,  21  Jac,  1.  c.  16. 
5.  !•  enacts,  '^  that  all  writs  oHformcdxm  in  descender yfor^' 
Wfi^OH'in  remainder,  aadformedon  in  reverter,  shall  be 
^•u^O  BnlscI 'taken  within  twenty  years  next  after  the  title 
^ttni'MtiM'  6t  action  first  descended  or  fallen,  and  at  no 
HNmiiAteP  the  said  twenty  years;  and  that  no  person  or 
^rsiikisi  shall,  at  any  time  thereafter,  make  any  entry 
ttrit^^Hwy  tatnds,  &c  but  within  twenty  years  next  after 
iblsl<n?(iheir  right  or  title  which  shall  thereafter  first  de« 
Isetnd' ^"accrue  to  the  same;  and  in  default  thereof, 
•'BubIr<pe]fions  ao  not  entering  and  their  heirs  shall  be 
-viqerty^  ^diided  and  disabled  from  such  entry  after  to 
UnI  fkKidei'^  '<  That  statute,  as  it  meotkxis  actions  of  for- 
^dtedonii'  lipplies  to  the  heir  of  a  tenant  in  tail,  when 
^ddktpilwiant'lnmself  was  barred.  If  the  ancestor  bad 
l«0iral^i'entehted,  there  is  no  doubt  the  heir  would  be 
abarrM^  -Tbban  t.  Kaye  (a).  But  as  the  defendant  has 
fhfAti  ^Qi'Iong  in  possession,  the  law  will  presume  that 
'iib<  possessioo,  even  since  the  death  of  the  ancestor 
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^^™"  ^-prlnfe  «6inrejraftcfe^tty  ^i  tenant  in  «dU  'i^w^^iirfiire 
-*Hbu  ' '  ib^  kt^ -preMined  tbe  1iffirmBtWe<  o(  tt  ()ni|>0MicH^bis 
^  for  the  partjr  iAio  eontdBts  it  tt>  ]ira#6  'the  ttflgstbre^ 
^  WiUiams  v.  7%e  JStfs^  //i^to  CoMpii;isf  («).  The  IcBncof 
"^  the  plaintiff,  therefore,  should  have  cooimeDted  hit  ciiic 
'^  fey  shewing  that  bis  ancestor  had  not  conveyed  Jsyfioe 
'    and  recovery,  which  would  have  .imposed  no  *faafdihip 

on  him ;  for,  as  those  instruments  are  mattefs  «if  tcdM, 
"   tiie  search  is  open  to  all.    The  lessor  of  the  plMHUff 

b  bound  to  make  out  a  case  exempt  frotn->dnl)t 

Here  he  has  shewn  only  a  case  of  conflietitig>^<fve- 
'  sumptions:  on  one  side  the  presumption  -atrUing'  fiim 
-^  his  being  hdr  in  tail;  on  the  other,  the^pmsiimptkHi 
' '  ttrisrag  from  the  defendaofs  possession  cf  ^thiii^  iwiep 
'    years :  and  the  latter  is  the  stronger  presu^ptqni^rlbe- 

eause  possession  is  to  be  deemed  legal  till  tbetioMqpy 
'  is  proved.  The  lessor  of  the  plaintiff,  tke^^^mpflns 
'   bound  to  shew  that  no  rqcorery  Had  been  tftflEflwd^oa 

Marmif^  and  Fotkti  ^smttiL.  The  leesbr^sftb^  piiiin- 
'  tiff  ought  not  to  be  dalled  upon  to  disj^roye  tliis«leted- 
'  ants'  title.  He  caeuot  know  it,  unr  hsn  Im  nnjrltiiii 
of  ascertaining  it.  It  is  assnuied  fhirt  tM  .odlyiitienns 
of  defeating  the  estate  tail  was  by  a  find'  dt^ttledraiy, 
.and  the  plaintiff  ought  to  shew  that  no  sodt  don#^pnoe 
.was  executed.  But  an  estate  tail  may  be'tleActodcliy  a 
feoflbent  with  warranty,  and  the  defendaiH^^lnanAdl 
knowledge  of  his  title.  The  lessor  of  the  plaiatMr 
Jiaving  made  out  his  own  tide,  it  lay  on  the  defimdants 
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oiDgiifteiiti  with  .the  defctld9at^^{)psK^oVl^t^it  they^  ^d 
8an»: interest  vbkb  a  tenant  in.  tail  cffn  oonv€f j  i^  a 
r>  tBDadby  darkkg  his  li^  or  imdec  aa  iimocaot  ponvf y- 
ci'Sticfc^  *jiB  a  lease  and  release^  which  would  not  vojc^  a 
t\  AfacMiiitiaaancei  and  the  law  will  more  readily  presume 
/'that 'the  defemiant  had  been  holding  rightfully  than  tpr- 
'•  ibomly*  For  it  is  obser\'able  that  this  is  the  case  of  a 
*  Icnftnliioi'taii^  not  of  one  claiming  through  an  ancestor 
"  'afisjodin  fee;  in  which  case^  if  the  latter  be  barred,  |ib 
in(faiftip  will  be  ao  of  course.  In  Hall  v.  Doe.  dem.  Surtees{a)f 
nothjauCott^'  held  that  they  would  not  presume  that  a 
noaMr^gfll^riiad  been  holding  adversely  to  the  mortgi^^ee^ 
*d(fhpu{^|ithe  JDprligflge  deed  contained  a  proviso  for/e- 
^ifAjiment^  of  piipcipai  aod  interest  at  a  date  more  tl^an 
•i&-^fiot^  years  baskf  and  the  principal  had  not  b<een  paid ; 
norf rwatf.it  found  that  any  interest  had  be^  paid  for 
more  than  twenty  years :  and  they  considered  the  hold- 
Miiiiig  Id  l^ftve^  beeki  with  the  ^nqr^Kiige^'i  icpnsent  and  per- 
-brmtaftioAb:  Ss>  \^te  the. Jrece^^t  of.  the  renta  and  profit^  is 
ii^tqftkj^Mrtsi^tm^  with  iiome  agne^vnent  which  was  to  end 
cn/flrtthvtbc  Ub  of-  the  then  tenant  in  tail»  and  there  has 
.vtoatDbcefti a^aafficient  time  since  his  death  to  bar  the 
s'xngbtfiofi  liie  present  claimant.  It  may  be  questioned 
£*«4dsl>^!vJieiher  the  statute  of  limitations  which  bars  ihe 
^> 'anoritoa^  does  defeat  the  claim  of  the  heir*  There  was 
nta  i#i;it  !of  error  brought  on  the  judgment  of.  the  Coui;^  of 

{a)  S  A  i  J.  687. 

Common 
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^^d^     tjjfi.j»oipf,i^,prt  <;oflfi4fr«l  1W  settled.  .     . 

"^^T^  .,i.     ,!      ■  Cur.  adv.  vult. 
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,Pn  a  subsequent  day  Lord  Tenterden  C.^.  deli- 
ypr^d , the  j^ro^nt  pf  the  Court 

It  appeared  that  th^  land  now  claimed  by  the  lessor 
of  the  plaintiff  has  been  in  the  possession  of  the  Pikes 
for  a  period  of  thirty  years  before  the  death  of  the  plain- 
tiff's father,  and  for  seven  years  after.     It  was  contended 
at  the  trial,  that  this  possession  must  be  taken  to  be 
adverse  to  the  title  of  the  father,  and  that  the  heir  in 
tail  is  barred  where  there  has  been  an  advierse  posses- 
sion against  bis  ancestor  for  twenty  years.     But  here, 
also,  the  father  had  entered  and  enjoyed  the  estate,  so 
that  the  case  does  not  fall  within  the  express  iefmldf 
the  statute  of  limitations,  which  bars  all  persons  and 
their  heirs  not  entering  whhin  twenty  years  after 'tti^W 
right  or  title  shall  first  accrue.     He  did  enter  tyittiln 
twenty  years  after  his  right  accrued.     It  may,  ind'ecif,' 
be  questionable,  whether  the  lessor  of  the  plaintiff  ha^ 
ID  fiict,  been  barred  or  not,  inasmuch  as  one  of  tM 
witnesses  dropped  an  expression,  by  which  it  would  ^en^ 
tliere  bad  been  a  sale  of  the  land  by  .tjie.  .f^lfier*    '^u^' 
though  he  might  have  conveyed  by  fine  and  r^cdver)^|[ 
and  so  have  barred  the  lessor  of  the  plaititiff,  he  nvight 
also  have  conveyed  by  lease  and  release,  which  wouldi 
have  made  a  good  title  against  himself  only,  and  would 
not  have  barred  his  son,  the  next  tenant  in  tail«     Wo 
think  the  long  possession  by  the  defendaqts  may  be  ife^ 
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ferabte  to  sticli  a  state  oF  thinftfr;  and  ff  so,  there  Wdold        Y^H: 
hiive  been  no  possession  adverse  to  llie  tide  of  the  iasoe'     •JTTT"^ 
in  tail,  and  the  sqn  is  not  barred.     Under  these  eircuRK        i^anH 
Stances,  it  could  not  be  necessary  that  the  lessor  of  the         Fiit, 
plaintiff  should  explain  the  possession  of  the  defendants, 
or  shew  that  his  ancestor  in  tail  did  not  convey  by  fine 
and  recovery.     There  must  be  a  new  trial. 

Rule  absolute. 


Wilson,  Administrator  de  bonis  non  of  Francis  Tuetday, 
Wilson,  against  John  Mushett. 


DEBT  on  a  bond  given  by  the  defendant  to  Francis  Defendant 
gave  B  bond  to 

Wilson  and  William  Roberts^  since  deceased,  con-  ^.,  and  b, 
ditioned  for  payment  of  an  annuity  by  the  defendant  to  uic  payment  of 
Jane  his  wife,  unless  she  should  at  any  time  molest  him  hh^fc/ Jnicat 
on  account  of  her  debts,  or  for  not  living  or  cohabiting  ,„•  time  molert 

him  on  account 
9f  h«r  dtbts,  or  fur  U? ing  apart  rrom  her.  B;  indtotore  of  the  fame  date  between  tlie  above 
Pamirs  ami  the  wife,  reciting  that  defendant  and  lis  w<fv  had  agreed  to  live  aeparate  during 
flieir  Uvea,  mud  that,  ft»r  the  wile's  atainieiiance*  defendant  tied  agreed  ta  witdgn  cvnain  pre- 
mi^fs,  Ike.  to  J  and  H  ,  and  had  given  them  an  annuity  bond  an  above  mentioned;  U  wt»  wii- 
Mised  that  defendant  sssign  d  tlie  preini«es»  &e.  to  tbemi  in  trmt  £«*  the  wife,  and  h« 
coveiMnte  i  to  J  and  //.  to  live  separate  from  her,  and  not  molett  her  or  interfere  with  her 
^perty ;  artd  power  was  given  to  her  to  diapo^  of  the  aame  by  will,  and  to  sell  the  a^nigned 
premiHfa,  &c.  and  buy  est4te»  or  annuities  with  the  proceed*,  lite  wife  covenanted  with  the 
defenilnnt  to  maintain  hertelf  during  her  life,  out  ««f  the  above  property,  aniea*  hhe  and  the 
defendant  iiltould  ntterwar  'h  agree  to  live  tugethtY  again ;  and  that  he  »bould  be  indemniSed 
rrom  her  debts  Tlie  indenture  (except  m%  to  die  a^iy^nment  ,  and  also  the  bond,  were  to 
beoDoe  void  if  the  wifeahnuld  sue  the  defendant  I'or  aiimonyy  or  to  enforce  cohabitation. 
And  it  was  provided,  thit  if  (ttjentlnnt  and  his  wife  thouttt  th^rejier  agree  to  tive  tagetker 
^am^  m  *A  ettfuttdttiUjn  slnmfd  in  no  wty  oUer  the  irtuig  created  6y  the  intiemtvre*  Tber e  waa 
no  express  covenant  on  the  part  of  the  trustees.  Ttie  defendant  and  his  wife  sepsratcd,  and 
afterwards  lived  together  again  for  a  time,  and  this  lact  was  pleaded  10  an  action  by  the 
trustees  upon  the  annuity  liond.  as  avoiding  that  securi'y : 

Held,  on  demurrer  to  toe  plea,  that  the  reeonciliatiob  was  n4»  bar  to  an  action  on  this 
bond,  since  it  did  not  appear  that  tlie  bond,  and  the  indenture  of  even  date  with  it»  were 
not  really  executed  with  a  view  to  immediate  separation ;  and  although  there  might  be  parte 
of  the  indenture  which  a  court  of  equity  would  not  enforce  under  the  crcumatanceSy  yet 
there  wia  nothing,  on  a  view  of  the  whole  instrument,  to  prevent  this  Court  from  giving 
cfiVet  to  the  clause  which  provided  for  a  continuance  of  the  trusts  notwithstaiMyng  a 
ifiCOTCi  iMi  ion< 
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fBat4 1^  {iiasiitilwi«sdoBieddpiiiittenalm^«jrrfl»dl^ 

%n^iifr'0r«lte  ^ktipiirt^!ihe5*said  Joii^  ,0f  ibe  if$A99^ 

*t«i%  'ttiid  ^tbe  Ilace^Hiit&iaiid'thesaidi  WiUiapiJlMi^ffft 

^^t  tMfdtparr  ()oF  ^ioh  j^rofert  was  ma^^  l«^/>A- 

^'dtfhg  ttmt  tlie  deAtK^am ' and  the.  smd  J#i^  h^^  ^otfi 

(fiftkr  yeisii^  married^  and  had  cohabited  tu  mao  .i^clivvi^ 

Jbut  Ihati  differences  having  arisen  between  fthsnfi  lliiiif 

liad  mutually  agreed  and  did  thereby  agrte  to  Uhe  biAf^ 

'^separate,  and  apart  from  each  odier  from  tbeMKjRirt)^ 

duVing  the  term  of  their  respective  natural  liven  'W^th® 

'  conditions  and  terms  in  that  indentore  mteljwed;-r||tfd 

Idmt  in  order  to  enable  the  said  Jahe  to  ^pfuxsiAitSlff 

''maintain,  and  support  herself  during  her  liafii^^USs^ 

the  defendant  had  proposed  and  agreed  .td  :^^%(>a 

'^fcdrtain  lease^  and  the  premfaes  th^eby  deilus^iufied 

^certain  household  goods,  ftc*  (mentioned  in -a;  ^A^^tiie 

to  this  indenture)  to  the  said  Francis  Wilson  andi^.iff., 

«'tipon  the  trusts  in  the  indentmre  m^stionedi.  ^^^ffl^  to 

'  ]pay  the  said  Jamf  an  annuity  of  26/. Bs-fJmtim^^ip^t 

'of  which  daring  her  'natural:  life,  excqot  in  T^^n^M^ 

ihme  mentioned,  he  had  bound  himsdf  bj)r jMSifgijpipg 

obligatory  of  even  date  Jwith  l!he  said  iii4ailt«f^(|^Ti^e 

^sid  Rnnch  )V^/&(7»  anid  ^.JZ^c  k  waa;wifnMa^9lJ^t 

the  defendant  assigned  to  the  said  FrofmsiIfil^mM^d 

W.R.  the  premises  demised  by  the  \e9iittJ^)ikSllAS^e 

^me  for  the  remainder  of  the  term,  vipw  liwAt  ^M^^r- 

^'thil^  to  ^Hnit  the  said  Jime  to  hold  ai^  ^<QtiM^e 

''^^tnb' Atiiing' l!he  teitni  and  the  bonsebdMi  gb€kd$s;JJ^-» 

^  tiohold^'ab  fheisr idWutfev.ewr^  ibikmi  trust daotTip j^t«iit 

^"^he*  mS"  JUnh^t^^kk^i  hobd^  .use, .  and;  etgogr  i.  tl^j«Mne 

Vrr^-^StKefbfCb^r Q^^f  I JThe .plea.wenb  OAii^jArer 

^''''*'*'  that 
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^bHhHt^!tn<»fnfon6d'ia  thbfdaobmtiMiifii^        gJFW 

-^  pVLi^vMnen  «f  the  pitipaMt  lul9t^ag[tW^^s^lS^B^,n^ 

'Ml^ilifed'itf  the  InBemor^  :andi%i4]te  .i)prpi)8^.;4»mp 

^iblirfliiMiiM^  $!nS  ^that  thd  defindMi^  .wd  4he  'm\d  fjafu^ 

-ild/  m  ibe  8tid  2ist  of  Janiidf^  HS^i  swpfuMf  wai^ 

«  4^'  tiptirt  by  mutual  coiueiit:   that  tbey  conUiuie^ 

tlib^&  live  apart  for  three  weeka  thbn  next  foUo^Qift; 

^Wafal  thbtmfter  the  making  of  the  said  writing  obligatory 

tikiA  th)e  iaid   indenture^   and  long  before  the   tii^e 

^tttttteg  trhieh  the  sum  of  money  in  the  dedaration 

^ibeMtioiied,  or  any  part  thereof,  was  therein  alle^^d  tp 

^'bAve  aeerued^  to  wit,  on  the  11th  of  February  1799,  U^e 

t*d^fMdant  and  the  said  Jane  became  and  were  racof- 

c^Uedv  *attd  lived  and  cohabited  together,  and  contintjii|d 

Bstf'Xirdo  fiir  ft  long  time,  to  wit»  six  years  then  next  09- 

^9iin^,"whetefbi«the  said  supposed  writing  obligatory  fn 

diftte^'&Mrhinitidn  mentioned  became  and  was  and  is  ¥oid 

clbOHwl  ^ 

o)  o^^,p|aititi|p  emved  oyer  of  the  indenture.    It  Wi)s, 

^^^Wb^tsMe,  as  stt  out  in  the  plea,  as  far  as  the  assljpi- 

^^aMn^^  the  term  and  coiiTeyaace  of  the  goods  ift  trif^t, 

S^Mileb  ^wteif^'  stifled  ia  be  mslde:  in  'consideration  of  ithe 

d^rAJhiMtf%afare  M  fortlh,  and  ki  furlbec  p6r{brmance>of 

^<sAe(^M'* proposal  land'  agl^eement    Then  (after  pove- 

^Ifemr^rlkpaeriRgf  tide)  followed  a  co>i«nant  by  the  (|e- 

^'IfeMlMitoto  the  trustees  to  live'  separate  from  the  pfiid 

'"i^XfiM?  Vtei&i  thenceforth  for  and  dnriii^  his  natural  life ; 

'^^^Add'ltty  jbermit  her  from  thencelbirtb,  an4  1^  all  tUf es 

(•'>^rtiig*ber  ihen  present  cOTartiioe^  to  ii^e  sfpsfcate  frpm 

^ffM«%  lind  ttot  to  nolaat  her  m<sO(dwigk).V  ^Vf^.^rj^er 

'"^hfMtMion  to  seefaer  «t|iduliIvQi»A#n9fnt^.Hi.nP4°grft<>>^ 

^  *tet«ttD«ddIe  wiib  9r^ttttiempt4D74tof9FM\t«Wi{lPii?IB^7 
*^»-*  which 


.tWf.  ivlijch  «h«i  tnigt4;.A$MW|Litd8  acquire,  bat  to  p^nnitiier 
-^-"'^  tfi  eM0».  US  well  lli^  property  by  tbU  deed  as^Vpied  m 
fligMPwif  ril  Other  ber  prx^perty  to  be  afterwards  acquiredt  to  bar 
4ole  and  sepanale  use ;  and  tliat  she  .should  have  povnter 
ito  diqx)se  »of  the  pnoperty  so  settled  to  her  use,  or  of 
her  after-acquired  property,  by  wilL  The  said  Jaf^e 
then  covenanted  with  Uie  defendant  to  maintain  herself 
during  her  life  by  and  out  of  the  assigned  premises, 
and  the  annuity,  and  her  own  separate  estate,  *'  unUss 
she  aftd  Ihe  said  John  Mushetl"  (the  defendant)  *^  s/umld 
thereafter  nndually  agree  to  live  together  again i**  and 
that  he  sliould  be  indemnified  from  her  debts,  &c*  and 
should  not  be  molested  for  living  separately.  There 
followed  a  proviso  avoiding  the  indenture  (except  as.to 
the  assignment  above  mentioned)  and  also  the  bond,  if 
the  said  Jane  should  proceed  against  the  defendant  to 
enforce  cohabitation  or  payment  of  .alimony,  &c,  wliile 
they  should  be  separate.  It  was  also  provided,  nevefv 
theless,  and  by  tlie  said  indenture  declared  and  ^veed; 
*^  That  in  case  it  shall  happen  that  the  said  Joh^ 
Mushett  and  Jane  \m  wife  shall  hereafter  oHituaUy 
< agree  to  live,  reside,  and  cohabit  together  again,  j^uch 
cohabitation  shall  in  lUO  way  alter  or  change  the  trusts 
•hereby,  created ;  but  it  is  hereby  declared  aud  agreed 
tiiat  they  shall  stand  valid  and  of  as  full  effect  to  all  mr 
tents  and  purposes  from  time  to  time  and, at  all  tloies 
thereafter,  as  well  during  such  cohabitation  as  in  Case 
they  shall  again  live  separate  and  apart."  Then  camt 
a  proviso  >enabling  the  wife  to  sell  tlie  premises,  .gO()ds, 
'&c  and  purchase  estates  on  the  same  trusts,  or  an^ 
iHjities,  with  the  money ;  and  clauses  for  t|ie  security  of 
the  trustees.  The  plaintiiF  demurred  generally  to  the 
plea.    Joinder  in  demurrer, 
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^8, -it^hethcfr  the  atvnuirr-bdnd  '^iven^  th«  ^iimeft,  ^ 
^m6il  iA  the^  pleadings,  becafm^  ^kiby  tbB'dutt8iM|o^iit 
recondUfttion  and  cohabitation  of  die  d^fbndant  and  bis 
'wife.  There  is  no  stipulation  of  \i%\B  kind  in-the  ^f^eed 
of  separation,  the  provisions  of  whicb  are  framed  to 
continue  daring  the  natural  lives  of  the  two  {Mrinctpal 
parties.  IParke  J.  There  is  no  agreement  that  tbe 
deed  shall  become  void  on  their  reconciliation ;  on  the 
c6ntrary,  it  is  expressly  provided  that  the  trusts  shaU 
continue  even  though  the  parties  cohabit  again.]  This 
dburt  gave  effect  to  a  similar  deed  in  Jee  v.  Tkurlaw{a\ 
and  cannot  decide  in  favour  of  the  plaintiff  here,  con- 
1dlstetitl)r  \^itli  that  case.  • 
'    He  was  then  stopped  by  tbe  Court,  who  called  upon 

-'"'  ^Fbmitnson  in  support  of  the  plea.  The  obligation  of 
Ilte  ^bond  was  discharged  by  the  subsequent  recon- 
ttttetion.'  The  proviso  in  the  deed  of  separation,  that 
If  ttie  patties  agree  to  live  together  again  the  trusts  shall 
tveveltfeeless  tontinue,  is  no  answer  to  this  defence.  It 
Clearly  bannot  have  been  intended  that  in  that  case  the 
thist^  9hould"in  all  respects  be  kept  alive.  For  Instance, 
4tie 'btisbatMl '  covenants  with  tbe  trustees  to  live  separate 
ftontf  his  "wtifc.  Tbe  trustees  make  no  covenant  with 
i^ttti.  '€ottld  it  have  been  meant  that  if  the  husband 
Md  i^fe'  agreed  to  cohabit  again,  the  trustees  should 
hitfe  ^  i^ht  of  action  against  hhn  as  long  as  such 
cdhabitation  continued  ?  The  wife  covenants  with  her 
htisbatid  (no  covenant  being  entered  into  by  tile  tmsteea) 
tiiat  rfieiviil  maintain  herself  out  of  tbe  property  ^settled, 

unless 


wakm  the  aad  tfai^  dbfaithuit  itfimld  AvtmMt  aiiilMilf^ 
.  agvtt  to  lire  tagelh«f  again.    But  if  ibetniifft  m««H  to 
eoolittBe  in  Ibror  no>wiili8l— ding  wwA  an  efent,  thelm>- 
band  will  be  stiU  bovnd,  and  compellable  by  the  traateesi 
to  provide  the  fonda  fyt  the  wife's  maintenance^  tbongli 
she  is  no  longer  bound  to  maintain  herself  separately 
frooi  hian.    The  dense  for  continuance  of  the  trusts  in 
case  of  reconcOiation  is  therefore  inconsistent  wiift  the 
other  parts  of  the  deed,  at  least  with  several  of  those 
whichy  at  the  time  of  such  reconciliation,  continued  exe** 
cutory.  Its  real  object  probably  was,  to  remoTe  any  diffl*- 
culty  that  might  arise  on  such  an  event,  in  the  disposal 
of  funds  which  might  have  been  already  raised  upon  the 
property  assigned  for  the  wife's  benefit     At  all  events* 
it  makes  no  express  reference  to  the  bond :  the  trusts  ' 
referred  to  are  those  which  concern  the  property  con*  ^ 
veyed  by  the  deed  itself.    Then,  as  to  the  efibtil  of  tU  '^ 
xeoonciliation  in  discharging  the    prior   engagemdii^  ' 
Deeds  of  separation  are  ODUsidered  as  a  substituM^'^r'' 
proceedings  in  the  ecclesiastical  courts,  and  the  TUli9i'  ' 
applicable  to  such  proceedings  have  been  engrafted  upon  ** 
this  substituted  remedy.    One  of  those  rules  is,  that  a  ' 
aeparaUon  of  husband  and  wife  by  decree  of  an  eocle*-  ^ 
siaalical  court  for  any  cause  of  complaint,  is  done  awtty  ' 
by  subsequent  condonation.    The*  appKcation  of '  thill  ^ 
principle  to  deeds  of  separation  was   retibgnised  bl^'* 
Hindle^  v.  Tie  Marqms  of  fVedmsath(a).    br  >f7dM^^' 
T.  FleUher{b)  Btdler  J.  expressly  laid  h  dowm  Ait  W'i 
agreement  of  this  kind  was  completely  done  away  by  H'^ 
subsequent  reconciliaUon.    The  same  doctrine  u  statol 
by  Lord  Eldom  in  Lord  St»  John  v.  Lady  Si.  Jphn(c\  and 

(a)  eAfCM).       {h)  S  CWff  SpUi^  Ofc  100.      (c)  II  r«.#ss. 
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whiob.  piovided  for  a  separation  tD.conmieiica  at  a  fiicitm. 
tiqie;  tiyt  ia  Hiiufl^  v.  The  Marqm  ff  W€iimeaAj(e)^  " 
wbera  a  similar  deed  was  in  question*  add  the  parties  bad  ? 
oohabited  for  some  time  after,  its  exeeation,  Mr.  Jostioe  : 
JIder90n^.th9U  at  the  bar,  and  before  whom  the  case  f 
cajjaa.Qn  an  arbkration,  was  of  opinion  not  only  that  she  ^ 
des4  WHS  void  because  no  immediate  separation  was  i»«   ' 
teofMo  but  alsQ^  that  if  it  was  vidtd  at  first,  the  subse*    ^ 
qiient  conduct  of  the  parties  amounted  to  a  reooncUiation    ' 
aiu),  avoids  it.     And  in  an  earlier  case.  The  Earl  of 
Weftmefdh  v.  The  Cmmiesi  rf  Wesimeath{d%  in  Chan* 
oc||[^  Lord. £M(M9y  speaking  «of  a  previous  deed  betwectt  / 
tks^f^n^  parties,  said,  *^  This  is  not  only  a  deed  ooa* 
teigg^afipgj^  §^f9tBti^n  to  coiaroenoe  at  a  future  time*   ^ 
^H}(H'4^'^iKleavoQM  to  avoid  the  effect  of  that  doctrine  t 
by,;||hj))hJLt  has  heen  held  diat  a  deed  of  separation,  . 
sa^jPflting:  it  to  be  good  at  law  or  in  equity^  shall  be  t 
i«}ff)f^  vpid  by  any  future  reconciliaiion/'    The  same   > 
dqptfciqf  seems  also  admitted  by  Lord  Lgndhurat  and  Lord  • 
EUfin  ip  The,  Marqm  ^  Wmtmeatk  w.  The  Marehimmm  a 
ffJf^ttm^Hh  (fi)f  lA  the  House  oC  Lords^    iP^rit  J. 
T^ I ^tind  I ini. question  there,  and  in  Hindkgf  v.  The 
^fll*W9.^,,H^mmihf  thoof^  legal  ufion  the  &oe  of  ; 
ity^^i^ffp^.lliedfe  wdth  an  illegal  object,  a  future,  not  a.; 
piUpilliliepfurafioii.]    But  it  was  idso  conkidered  theite  ..- 
lh|ty|)ifuaif!ciimstan<^  under  whtoh  the  patiiea  lived  ,; 
^^tMl^V  ^^  ^  deed  was  executed,  put  an«ndif  to-ibe  .^. 

^   *  \a)  i  Dow.  845.  (5)  7  Price,  577.       '  '        *   '•  ' 

(e)  «  A  4-  C.  800.  (d)  Jac.  Rep.  140. 

Vol.  Uh  3  C  deed; 
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ljM2.       deed ;  and  hord  Eldan  (who  refers  to  the  judgments  of 

^~^       Sir  Christopher  Sobmson  and  Sir  John  NickoU  in  The 

agpiuMt        Earl  of  Westmeaih  t.  The.  Coimtea  of  Weamesihla)^  in 

t})e  Conaistory  and  Ancbes  Courts)  raaBifestly.  r^gat dv 

the  law  in  tbis  respeet  as«  grounded  upon  the  doctrine  of 

the  ecclesiastical  courts  as  to  ooodonation. 

It  is  also  an  oiiyection  to  the  deed  of  separadoo  in 
this  case,  that  it  contains  no  covenant  by  the  tmstees  In 
indemnify  tbe  husbands  This  is  the  usaal  consideratioo 
for  tbe  husbqnd's  covenants  in  such  a  deed,  and  upon 
this  the  I^;ality  of  such  deeds  has  been  mainly  grooaded* 
Lord  Eldon  saysi  in  Lord  St*  John  t.  Ladj^  St.  JehB{i)f 
*^  The  question  "  (whether  the  husband  is,  aooording  to 
the  policy  of  tlie  law,  capable  of  niaking.such  aooatnct,) 
"  has  never  been  put  upon  the  contract  of  the  husband 
and  wife :  the  Court  has  always  put  it  upon  the  contract 
between  the  husband  and  the  trustee;  from  die  oovn* 
nant  of  the  trustee  to  indemnify  the  husband  af^nrt  hef 
debts.''  The  same  doctrine  is  found  in  Legatd  v# 
Johnson  (c)^  WorraU  v.  Jacob  {d)y  Elworthg  v«  jBin£  (e)^  - 
and  The  Earl  of  Westmeath  v.  The  Oouniea  of.  Weai^ 
fueath  (g)»  Lord  Eodney  v«  Chambers  (h)  is  not  an  au**  • 
tbority  to  the  contrary.  The  deed  tbete  waa  of  a 
different  nature  and»'  as  appears  in  the  report,  of  iCio^H 
bers  v.  Caidfield(i)t  it  did  contain  a  covenant  «f  iaiikm^" 
nity  to  thie  husband  on  the  part  of  theitrnsteea^ 

Lord  Tenterdev  C«  J.     I  tbjnk  it  is  impofaifale-ftr 
us>  sitting  in  a  court  of  law,  to  say  that  this  dcedy  an4  * 

(a)  2  Ilagg.  Ecd,  Rep.  Supplcmtnt.  (6)  1 1  ^ef.  532. 

(c)  5  Vet,  359.  (d)  3  Mtr,  268. 

(«)  8  Sim.  4-  Stu.  581 .  (g)  Jae.  Btp.  ISS. 

{h)  2  Eutt,  289.  {i)  6  £m(,  844, 

the 
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the  bond  on  whieh  the  action-  is  brought,  were  avoided  ISM.- 
bjr  the  recoDoiliatioa  alleged  in  the  plea.  The  argument  ^ 
for  the  defendant  must  be,  that  if  the  husband  and  wife  agiahui 
had  agreed  to  live,  together  again,  eva:i  for  a  few  hours, 
and  afterwards  separated,  all  the  provisions  of  the  deed 
were  put  an  end  to  by  condonation*  I  think,  that  upon 
this  deed  we  cannot  come  to  such  a  oooclusion.  Whe- 
ther a  court  of  equity  would  enfcHxe  all  the  trusts  or 
not,  is  a  question  with  which  we  have  nothing  to  do. 
One  proviso  of  the  deed  is,  that  if  the  defendant  and  his 
wife  shall  thereafter  agree  to.  cohabit  again,  sudi  co- 
habitation shall  in  no  way  alter  the  trusts  thereby 
crealied,  but  they  shall  stand  valid,  and  of  as  full  effect 
to  all  intents  and  purposes,  as  well  during  such  co- 
faabiiation,  as  in  case  they  again  live  separate ;  and  it  is 
said^  that  this  is  inconsistent  with  other  parts  of  the  in* 
sttnoient  of  separation*  But  I  do  not  see  the  objection. 
The  settlement  made  on  the  wife  may  have  been  in- 
tended to  continue,  at  all  events,  as  an  allowance  in  the 
natuie  of  pin-money*  At  least  I  cannot  say  that  a  deed 
like  this  becomes  altogether  void  on  a  reconciliation. 
It  -would  be  contrary  to  the  express-  provision  of  the 
deed^  inserted,  perhaps,  in  contemplation  that  the  wife 
mi^t,  under  some  circumstances,  choose  rather  to  live 
vritii.her  husband  again,  enjoying  the  annuity  settled  upon 
her,  than  to  continue  separate. 

LiTViiBDALB  J.  I  am  of  opinion  that  this  deed  of 
separatioR  is  valid,  and  that  the  deed  and  bond  were  not 
avoided  by  the  subsequent  cohabitation.  There  may  be 
some  covenants  in  the  deed  which  a  court  of  equity 
would  not  enforce,  but  I  cannot  say  that  that  destroys 
the  effect  of  the  whole.     The  proviso  that  the  trusts 

S  C  2  shall 
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}M^w       shrill  CQn|.fDu^^  U^ough  the  parties  live  tc^ether  again, 

^ opl^  joaeaDif,  th^t  the  husband  intends  to  secure  to  the^ 

ig^insi  urif^,  fof  h^i^  s^ep^^at^  use,  the  property  settled  by  that 
deed}  asi.h^  i)9i^bt  have  done  originally  on  tbeir  mar- 
riage* 


Parke  J.  The  question  is,  whether  or  not  the  bond 
on  which  this  action  is  brought  be  void?  There  b 
nothing  to  shew  that  it  is  so.  If  it  had  appeared  that 
the  true  object  of  the  bond  was  not  to  provide  for  an 
immediate  separation,  HindUy  t.  The  Marquis  of  West* 
meath  {a)  would  be  applicable,  and  the  instrument  wpuld 
be  as  invalid  as  if  an  intention  had  been  expressly 
stated  inconsistent  with  law.  The  intention  of  the 
parties  was  the  ground  of  Lord  lAfndhursf%  judgn^ent 
in  The  Marquis  of  WeUmeath  v.  The  Marchioness  of 
Westmeath  (i).  There  is  no  similar  ground  shewn  for 
holding  the  bond  invalid  in  the  present  case,  and.it 
therefore  falls  within  the  decision  in  Jee  v.  TfyirUm  (c). 
Then  the  question  is,  whether  it  was  intended  that  the 
deed  of  the  same  date  should  operate  as  a  defeasance  of  • 
the  bond  if  the  parties  should,  during  any  space  of  time, 
live  together  again?  That,  in  the  case  as  it  cotxif^ 
before  us,  is  merely  a  matter  of  construction  \  how  ^ 
court  of  equity  would  act  is  immaterial.  Did  th^  parties, 
then,  intend  that  the  trusts  should  be  avoided,  as  to 
this  bond,  in  case  of  their  again  cohabiting?  Thefts  is 
nothing  stated  in  the  deed  to  shew  such  an  iDteiUioo ; 
and  on  looking  to  the  whole  instrument,  the  contrary  ,|s 
rather  to  be  collected*  The  judgment  must  therefore 
be  for  the  plaintiff. 

»  >  > 

>M  ^B*  t^k  MO*    .  j(A)  1  Jhw^tOark^  519.        (c)  2  ^.  ^  C,54i. 
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Taunton  J.    I  am  of  the  same  bpirifoA,  '^ ' It  appfears        ISSi^l 
to  me  that  the  deed  and  bond  are  botli'Vdlidj  and  th^'       T — ;; 

t  T*  II-SOK 

deed,  executed  at  the  same  time  with  th'(j  %oil(1,  does  not        n^ainsi, 
shew  any  intention  that  it  should  be  avoided'  on  the  eVent 
stated  in  the  plea.  . 

Judgment  for  the  plaintiff. 


Doe  dem.  Thorn  against  Phillips.  iw«t/<»y, 

^  June  5lh« 

V 

4      t 

pJECTMENT  brought  before  Hilary  term  183 1|  to  J  a  deriMd* 
recover  the  possession  of  one  ninth  part  of  certain  to  bit  brother 
premises  situate  in  the  parish  of  &•  Clemetit,  in  the  town  tbeir  lim  and  ' 
and  port  of  Hastings^  Sussex.     At  the  trial  before  Gase-*  ^r^!^^ 
lee  J.,  at  the  Sussex  Summer  assizes,   18S1,  the  jury  '^^^l^- 

li.         ,    .  »  »  J     /    oe§x to  John 

Ibund  a  verdict  for  the  plaintiff,  subject  to  the  opinion  ^f-B.f-.«nd 
of  this  Court  on  the  following  case :  —  children),  ahar* 

/,  .  ^         ,      and  share  alikc^ 

John  CurtiSi  being  seised  in  fee  of  the  premises  hi  they  paying  out 

0'  M    ! ,  I .  ,  ,  ,  of  the  lame 

question,  devised  (inter  alia)  all  that  his  then  dwelling-  unto  four 
hous^  and  all  the  appurtenances  thereunto  belonging,  to  named,  the 

•    ■>  '     '  tumoflOL,to 

be  paid  ip  them  when  they  should  attain  their  teveral  ages  of  twenty*4>ne  years  by  the 
^tatof*s  Vxe^mriies,  and  be  appointed  £.  C,  and  J.  Zr.»  tiro  of  the  devisees  in  remainder, 
^is^executrixes :  Held,  that  the  lOf.  was  a  charge  on  the  devisees  in  remainder  in  respect  of 
the'es^te;  anc)  that  they  took  a  fee. 

^,  ^Hhf  fHivfvor  of  the  devisees  for  life  died  in  1777^  and  S.  H.,  one  of  the  devisest  in 
remainder,  continued  afterwards  to  reside  on  the  premises  devised.    J^n  H.,  another  ol^ 
^e  4ri^M  i^  JTf  maiodert  died  in  Nttvemher  1790,  having  devised  his  freehold  estates  to  bia 
wife  for  life,  and  after  her  decease  to  his  Uiree  dsughters. 

:  fipilnBeufUnef  made  in  tlie  years  1791  and  1 79'2,  Jnm^s  H.,  described  as  heir  at  law  of 
John  ff.,  his  brother,  deceased,  and  the  two  other  devisees  in  remainder  named  in  the 
'-^MI'ltflJJiC'ioveAnued  to  levy  a  fine  of  the  devised  premisesi  to  enure  to  such  person 
as  they  should  by  deed  appoint ;  and  aAerwards,  by  indenture,  reciting  that  a  fine  had  been 
^  tevjetf,'  irppbinted  the  premises  to  P,  in  fee,  who  in  1799  entered  thereupon,  and  continued 
frofn  thenceforth  in  undisturbed  possession  of  the  whole : 

Held,  fn  ejectment  brought  against  P,  bf  the  heir  at  law  d  one  of  Jem^i  J7.*s  daughters, 
(which  daughter,  on  the  death  of  her  mother,  the  tenant  for  life  under  the  will  of  James  JT*., 
was  under  coverture,)  that  the  deeds  of  1791  and  ]79S|  under  tfhiob  P»  claimed,  were, 
as  against  him,  evidence  of  the  seisin  of  James  H.  at  the  time  of  making  his  will  and  of 
his  otath  i  and  that,  independently  of  tliose  deeds,  the  seisan  of  S,  H;  the  co-tenant  in 
common,  being  the  seisin  6f  Join  fftt  tbcik«  waa 'too gpo^ndlbr  piesuming  an  ouatcrof 

3  C  S  his. 
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18S3.        his  brother  and  smter  James  and  Hizabeth  HtUduMscH 

-Q^^^      for  their  lives,  and  the  life  of  the  survivor ;  and  after 

'^'^^       their  decease,  to  his  kinsman  and  kinswomen  Mm  Hut-- 

JUi&un.      chinson^  Elizabeth  Carty,  and  Susannah  HtitchinsoMfS\mte 

and  share  alike,  they  paying  out  of  the  same  to  four 

children  of  Thomas  Pagej  who  married  a  daughter  of  his 

said  sister  Elizabeth^  the  sum  of  10/.,  to  be  paid  to  tiiem 

by  the  testator's  executrixes,  when  they  should  attain 

their  several  ages  of  twenty-one  years ;  and  the  testator 

appointed  Elizabeth  Carby  and  Susannah  Hutchinson  exe* 

cutrixes  of  his  will,  which  was  proved  in  1772* 

John  Curtis  having  died  so  seised,  upon  his  death 
James  and  Elizabeth  Hutchinson  entered  into  possession 
of  the  premises,  and  continued  in  the  occapati<m  of  part, 
and  in  the  receipt  of  the  rents  and  profits  of  the  otber 
part  until  their  deaths.  Elizabeth  Hutchinson  died  in 
1774*,  &nd  James  Hutchinson  in  1777.  John  HnichmMi, 
Elizabeth  Carby^  and  Susannah  Hntchinsouj  (the  devisees 
in  remainder  named  in  the  will  of  John  Curtis^)  wtte 
the  children  of  James  and  Elizabeth  Hutchinson ;  and 
Susannah  Hutchinson^  who  had  lived  with  her  parents 
previous  to  and  at  the  times  of  their  respective  deaths, 
continued  afterwards  to  reside  in  that  part  of  the  pre- 
mises which  had  been  occupied  by  them. 

John  Hutchinson^  by  his  will,  dated  the  24>th  of  Octo* 
ber  1790,  and  wherein  he  is  described  of  ^.  Mary 
Magdalen^  Eermcndsey^  Surrey^  but  late  of  Ofig^,  in  the 
county  of  Kent,  devised  to  his  wife  Ma$y  the  rents, 
issues,  and  profits  of  all  his  freehold  estates,  for  her  life; 
and  from  and  after  her  decease,  to  his  three  daughters 
Elizabeth  Chamberlain  Hutchinson,  Mary  Hutchinson,  and 
iMcy  Ann  Hutchinson,  their  respective  heirs  and  assigns, 
in  equal  shares,  to  hold  as  tenants  in  common,  and  not 

as 
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«5  joint  temnts.  He  died  in  Naaember  1790.  No  evi* 
deaee  was  given  at  the  trial  wbedier  or  not  the  said 
Jdkn  HuUhinson  was  seised  or  possessed  of  any  other 
freehold  property  than  that  devised  fay  John  Curtis. 

Mary  Hutchimotty  the  widow  of  Johrij  died  in  April 
1805.  Her  three  daughters  by  John  Hutchinson  sur- 
vived her.  Lu€y  Ann,  the  youngest,  married,  in  1803, 
Joseph  Thorns  Lu€y  Ann  died  in  1822,  leaving  the 
lessor  of  the  plaintiff  her  only  son  and  heir  at  law. 
Joseph  Thorn  is  since  dead. 

By  indenture  of  the  18th  of  November  1791,  and 
made  between  James  Hutchinson^  therein  described  as 
eldest  brother  and  heir  at  km  of  John  Hutchinson  de- 
ceased, and  Marjfj  the  wife  of  James^  the  said  Elizabeth 
Cttrty^  widow,  and  the  said  Susannah  Hutchinson^  of  the 
one  part,  and  Richard  Bridger  of  the  other  part,  re- 
.eicifig  the  will  of  the  said  J(An  Curtis^  and  that  the 
aaid  John  Hutchinson  had  some  time  since  departed  this 
hSof  leaving  the  said  James  Hutchinson,  his  eldest  brother 
and  heir  at  law,  him  surviving,  it  was  witnessed,  that  for 
the  docking,  barring,  cutting  off,  and  destroying  all 
estatfts  tail,  and  all  reversions  and  remainders  thereupon 
expectant,  and  also  the  dower  of  the  said  Mary  the  wife 
of  James  Hutchinson,  and  for  setding  the  same,  the  said 
James  Hutchinson  for  himself  and  Maty  his  wife,  and  the 
.saU  BUzabeth  Kirby,  and  Susannah  Hutchinson,  cove- 
•lianlcd  with  the  said  Richard  Bridger,  that  they,  the  said 
James  Hutdunson  and  Mary  his  wife,  Elizabeth  Kirby  and 
Susaankth  Hutchinson,  would  within  one  month  acknow- 
ledge in  the  court  of  record  in  Hastings,  before  the 
mayor  and  jurats  there,  to  Richard  Bridger  and  his 
beirs,  a  fine  sur  conusance  de  droit  come  ceo,  &c.  of  the 
contained  in  the  will  of  the  said  John  Curtis, 

3  C  4  being 
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l)fiiig  the  ptemU^,  Hi  qwestjon;  and  <  it  ttas:  tHeecby 
agreed  tbgt  the  said  fine  sbonld  eaurato  tbniitte  of 
,  Micb  person  afid  ^oiiSQitt^  aod  ibr  such  estates  and-  lA- 
.tecescs,  a^  tbtff  ^bould  afierwardB  by  deed  or  will  afipoibt. 
A  ihae  wtt$  aecordlpgljr  levied  without  procbunatioda. 
,  By  lease  And  ri^leas^  bearing  date  jeespectfceljr  dbe 
22d  and  23d  of  May  179Sr,  (the  release  being  nadefa^ 
tween  the  said  James  Hutchinson  and  Maty  bis  wifie, 
Elimbeth  JKirby  and  Susannah  Hutchinson  of  the  ode 
part,  and  the  defendant  of  the  other  part,)  reciting,  the 
above-mentioned  indentare  of  the  18th  of  .November 

« 

1791 9  and  the  fine  levied  in  pursuance  thereof^  the^aad 

Ja$nes  Hutchinson  and  Man/  his  wife,  Elizabeth  Eatff 

and  Susannah  Hutchinson  conveyed  and  appointed  the 

premises  in  question  to  the  defendant  in  fe^  wiio^thara^ 

.upon  entered  in  the  year  1792,  and  has  oootittueduip 

the  undisturbed  possession  of  the  whde  of  the  furenubes 

,from  that  time  until  the  ejectment,  and  sttli  oonltooeafn 

,  Ubie  actual  occupation  thereof.  •     < »  / 

These  deeds  were  put  in  to  prove  the  seisin  of:  JUbi 

Hutchinson;  and  the  defendant  objected  that  they. Ad 

,not  afford  sufficient  evidence  to  warrant  the  jury/ fa 

jSnding  a  seisin.    The  learned  Judge  held  olb<«wisf, 

but  reserved  the  point  for  the  opinion  of  the  Cooi$<!  Jf 

the  Court  should  be  of  opinion  that  the  jury  might  |)ff«- 

suine  a  seisin  in  John  Hutchinson^  the  question  then  rwi^, 

whether  or  not  the  lessor  of  the  plaintiff  was  eotkkd 

to  recover  ?   The  case  was  now  argued  by  <'. 


Hutchinson^  for  th^  lessor  of  the  plaintiff.  The  lessqr 
of  the  .plf^injtiff  js  entitled  to  the  ninth  part  in  question 
as  the  only  surviving  son  of  Lauy  Anne,  the  third  daugh- 
ter of  John  Hutcbinsonf  which  John  was  devisee  of  one 
.1      r  third 
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vfbird^  'of  the  {irdinises  Jefe  bf  Jshnreurikf^  vnR.     And,      -Wi9. 
'ficst^  tUre  wat8iifficie»t'etid«Dee  ferth^jury  to  presume   .,.  JTIg^ 
•  seiiin  by  John  HiOdii^son  of  cme'liiNfd^of %he  properey     ^"toSmT 
jdev^ed  by  GWMiu    Thedeed^oP  VT^l  Md  1792  were    ^^^^SL. 

evkhmee  of  .sudi  fieigln  as  iigain3t  %ti^  defendant,  fiir  in 
.'Aed  Jtew^i  HuUhins^  describes  hiiris^If  {mtaruly)  as 

hjitx  «t  law  of  «/Mif  HtUcMnsom.    TSow^  as  sveh,  be 

Ooald  bare  no  title  unless  JbA)i  Hutchinson  died  seised. 

The- defendant,  therefore,  whose  tide  is  founded  on  those 
■deods,  is  thereby  estopped  from  saying  that  Johi  Hid-i^ 

timton  did  not  die  seised.  But,  independently  of  the 
(tieeds,  the  possession  of  one  tenant  in  common  is  the 

possession  of  all.  It  appears,  that  afier  the  deaths  of 
■  JSttfA(»'and  Elizabeth  Hutchinson^  Susannah  Hutchinson^ 
•<oneio£che  .tenaiits  in  eommon,  continued  to  reside  on 
ipabtiof  the  premises,  and  it  must  be  taken  that  she  so 
<iOOiitini|ed  do^n  to  the  year  1792,  she  being  a  party  to 
itb&QOifmy&iice  of  that  date.     That  being  so,  her  seisin 

was  the  seisin  of  John  Hutchinson^  and  there  is  no  ground 
v.iiiiAatl9et  for  presuming  any  ouster  of  him^  Assuming 
Athal/Jhtii  Hutchinson  was  seised  at  the  time  of  making 
i&is.'will  and  of  his  death,  the  only  remaining  question 
4s^  ^cdier  he  and  the  other  devisees  in  remainder  took 
*k  fee! lender  JM;|  Curtis  will?  Now  it  is  a  general 
*mfe,  tbbt  where  there  is  a  gift  of  land  with  a  direction 
fihatiithid  devisee  shall  pay  thereout  a  given  sum,  a  fee 
itpistfes)  Doe  d.  Palmer  v.  Richards  (a).  Doe  d.  Sevens  v. 

Snellingib).     Here  the  devise  is  of  a  dwelHng^hoose 

and  its  appurtenances,  the  devisees  paying,  out  of  that 

iproperty^  to  four  persons  named,  the  sum  of  10/.  It  is 
-qvite  dear  that  if  the  deme  had  stopped  there,  a  fee 

Would 
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JBSf  •  woifld  have  pMsed^  Tbe  ^testator  ofterwank  says  tiiat 
T%«i/n  tbatsuin -is to  bepaid  to  tiie'four>persoBs  by  his  egceoo- 
^■^*'[  tibsm,  and  thoie  exee&txiicm  are  two  of  the  deriaees 
before  named.  That  being  so,  the  sabseqaeot  wofds 
do  not  shew  that  the  payment  is  to  be  made  ont  of  the 
personal  estate,  but  merely  that  the  snm  previously 
directed  to  be  piiid  by  the  devisees  oat  of  the  real 
estate,  is  to  be  paid  by  those  two  devisees  who  are  ap- 
pointed executrixes*  The  lessor  of  the  plaintiff  is  not 
barred  by  lapse  of  time,  for  Jokn  Hutdnnsan^s  widow 
died  in  1805,  and  Lucy  Antie^  the  mother  of  the  lessor 
of  the  plaintiff,  was  then  under  coverture,  and  she  died 
in  18^. 

Wi  Sogers  contrtl.  In  Doe  v«  Bichards{a)  it  was  decided, 
that  a  gift  of  land,  legacies  and  funeral  expenses  being 
thereout  paid,  passed  a  fee;  but  the  authority  of  that 
case  has  been  questioned,  because,  there,  the  charge  was 
not  thrown  on  the  devisee.  The  older  cases  on  this 
subject  proceeded  on  the  principle^  that  unless  the  de- 
visee took  a  fee,  he  might  be  a  loser  by  the  devise,  since 
he  might  die  before  he  reimbursed  himself;  bot  that 
reason  does  not  seem  applicableto  a  case  like  the  psesent, 
where  the  payment  b  to  be  made  out  of  the  ladddevittsd, 
because  there,  he  cannot  possibly  be  damnified.  The 
later  decisions,  which  establish  that  if  the  sam  be  payaUe 
by  the  devisee,  though  charged  on  the  land,  he  tsked  ta 
fee^  proceed  on  the  ground,  not  that  he  might  otberadse 
sustain  a  loss,  but  that  he  has  imposed  on  him  «  doty 
the  execution  of  which  requires  that  he  shook!  take  the 
fee.  That  prineifrfe,  however,  is  fallacious,  for  if  there  be 

<«)  5  T.  M.  S56. 

a  devise 


IN  THE  Second  Yeab  6t  WILLMM  IV.  12i9 


a  demise  of  land,  ^ith  a  direction  to  ihe  deviaee  to  pay  1886. 
debts  and  legacies  oat  of  it}  a  court  of  eqaky  woiM  JTZZT 
eoBipel  hitn  to  make  sach  ptoyntents*  There  is  sp  Tmiv 
necessity,  therefore^  in  such  case  for  enlargiog  the  'estate 
of  the  devisee  into  a  fee.  Assuming  it»  however,  to  be 
generally  established,  that  if  there  be  a  sum  payable 
by  the  devisee^  though  chaiged  dn  the  kod,  he  takes  o 
ftc^  it  does  not  apply  to  the  present  case,  because  by 
the  latter  part  of  the  devising  clause,  the  payment  is  to 
be  made  by  the  executrixes,  and  that  io^Kirts  that  it  is 
to  be  paid  out  of  the  personal  and  not  out  of  the  real 
estate.  In  Parker  v.  Feamlei/{a)y  where  a  testatrix 
directed  her  legacies  to  be  paid  by  her  executor,  to 
whom  she  afterwards  gave  all  her  real  estates,  and  the 
residue  of  her  personal  estate,  after  payment  of  her 
debts  and  funeral  expenses,  it  was  held  that  the  legacies 
were  not  charged  on  the  real  estate.  In  WiUan  v.  JLan-' 
taster  {b)j  the  will  began  as  follows:  —  *' In  the  first 
place  I  will  that  all  my  debts  and  iiineral  charges  be 
paid  and  discharged  by  my  executors  hereinafter  named. 
Then  I  give  and  bequeath  unto  my  eldest  son  Rkhard 
WiUanf  my  estate  at  Shapj  on  condition  that  he  make 
up  the  deficiency  in  the  payment  of  the  two  legacies 
which  I  have  left  to  my  younger  son  and  daughter;'' 
and  it  was  held  that  the  testator's  debts  were  not 
charged  on  the  estate  at  Suxp.  Here  the  latter  part  of 
the  clause  is  so  inconsistent  with  the  firstf  that  they 
cannot  possibly  stand  together,  and  then  that .  whidi 
4M)me6  last  must  prevail.  Doe  d,  Leicester  v«  Biggs  {fi)^ 

But  secondly,  to  render  the  devise  by  John  Huician" 
son  efiectual,  it  was  necessary  he  should  be  seised  both 

(a)  SSSfm.  4-  Stu.  592.  (6)  3  Jt««f.  108.  (c)  S  TmtfU.  109. 

at 
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I&SSL  tit  .the  time  of  making  his  will,  and  until  bis  deaths 

;i"^^' ',?'  Here  there  was  no  evidence  to  raise  a  presumption 

ftMtir  that  he  was  so  seised.     The  lessor  of  the  plaintiff  and 

Philum.  the  defendant  both  claim  under  him.     The  former 

■  • 

claims  in  right  of  his  mother,  as  devisee ;  the  latter,  as 
the  grantee  of  John  HuUhinsotCs  heir  at  layir.  Now. 
John  Hutchinson^  on  the  24th  of  October  1790,  had  no 
had  no  seisin ;  and  an  adverse  possession  hdd  against 
him  will  prevent  the  devise  from  operating.  The  cir- 
cumstances here  lead  to  a  presumption,  that  an  ouster  of 
John  Hutchinson  took  place  before  the  date  of  his  will  x 
for  Susannah  Hutchinson,  who  was  in  possession  of  part 
of  the  devised  property  from  1 777,  does  not  appear  to 
have  accounted  to  John  Hutchinson  and  to  Elizabeth 
Carby  for  the  profits.  In  Doe  v.  Prosser  {a)  tnirty-six 
years'  sole  and  uninterrupted  possession  by  one  tenant 
in  common,  without  any  account  to  or  claim  made  by 
his  companion,  was  held  sufHcient  ground  for  a  jilry.  to 
presume  an  actual  ouster  of  the  co-tenant.  A  strong  pre^ 
sumption  also  arises,  from  the  fact  of  the  heir  at  law 
having  conveyed  immediatelj'  after  the  death  of  JoJin 
Hutchinson^  that  the  latter  was  not  seised  at  the  time  of 
his  making  his  will. 


'  i' 


Lord  Tenterden  C.  J.     I  am  of  opinion  that  the 

. '  .:>  iJj 

lessor  of  the  plaintiff  is  entided  to  recover  one  third  of 
the  third  devised  by  John  Curtis  to  John  Hutchinson. 
The  conveyance  to  the  defendant  is  strong  evidence 
against  him  that  John  Hutchinsoti  was  seised  at  the  time 
of  making  his  will ;  but,  independently  of  that,  the  pos- 
session of  one  tenan^  in  common  being  the  possession 


(a)  Cotop,  317. 

of 
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of  all,  and  Susannah  Hutchinson  having  entered  into  pos- 
session  in  17779  and  there  being  nothing  to  shew  that  her 
possession  ceased  before  the  deed  of  1 792,  John  Huichin" 
son  must  be  presumed  to  have  been  seised  at  the  time  of 
making  his  will,  and  of  his  death,  tt  is  said  that  we  ought 
to  presume  an  ouster  otJohn^  but  by  whom  ?  not  by  his 
brother  Jbm^i  for  it  appears  by  the  deeds  of  1791  and 
1792,  that  soon  after  Johr!%  death,  James  describes  him- 
8^1^  and  professes  to  convey,  as  heir  at  law  to  John\ 
that  share  of  the  premises  which  the  latter  was  entitledf 
to  as  devisee  by  Cvrtii^  will ;  nor  by  the  other  two  te- 
nants in  common,  for  they  thereby  claim  only  to  convey 
the  shares  to  which  they  were  also  entitled  as  devisees. 
Hoe  V.  Prosser  (a),  is  a  very  different  case.  There  there 
had  been  a  deed  of  partition  between  Mary  Taylor,  one 
of  the  tenants  in  common,  and  the  husband  of  the  other, 


Ut. 


for  his  life,  and  the  husband  enjoyed  under  that  for  twenty-^ 


fO 


Aine  y^ars ;  his  widow,  the  other  co-tenant,  after  his  death| 
enidyed  for  nearly  forty  years.     That  was  considered  an 


-'»r ' 


aoyei'se  holding,  equivalent  to  an  actual  ouster.     Here 


v,/»:    ji 


there  Is  nothing  to  shew  that  the  possession  of  the  other 
tenants  in  common  was  adverse  to  that  of  John  Hntchin- 
son.  Thai  being  so,  John^s  interest  passed  by  his  will,  and 
the  lessor  of  the  plaintifi^  who  is  the  son  of  one  daughter 
ofjohn  Hutchinson,  is  now  entitled  to  recover,  provided 
the  devisees  in  remainder  named  in  the  will  of  John  Curtis 
took  a  fee ;  and  I  am  of  opinion  they  did,  because  the 


.if.>". 


10/.  was  a  charge  on  those  devisees  in  respect  of  the 
property  devised.  They  are  to  pay  that  sum  out  of  the 
property  devised  ;  it  is  true  that  the  payment  is  after- 
wards  directed  to  be  made  to  the  legatees  by  the  two 
executrixes,  bat  they   are  two  of  the  devisees  before 


(a)  Cowp,  91 7* 


named. 
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ISM/  '     named*   I  OBiinot  idier  firom  that,  that  the  testatar  mieaat 
the  sum  to  be  charged  on  hb  personal  esf^ite,  which  be 


DotfdteK. 


Tkmw  '     had  before,  in  expvesa  terms,  said  was  to  be  paid  oat  of 


Paiaun^      hii^  real  ealatef 


LiTTX/GDAiJa  J.     It  is  a  general  rule  that  where  there 
is  a  charge  on  the  devisee  in  respect  of  the  land  devised^ 
a  fee  passes.    Now  here  I  think,  taking  the  whole  of 
the  clause  together,  there  is  such  a  charge,  for  the 
direction  is  express,  that  the  devisees  shall  pay  out  of  the 
land  the  sixra  mentioned;  and  the  subsequent  words,  **  la 
be  paid  by  my  exectUrixes^*^  though  they  cause   some 
obscurity,  are  not  sufficient  to  do  away  with  the  previous 
direction,  which  is  plain  and  explicit.     It  seems  to  ne 
also  there  was  evidence  for  the  jury  to  presume,  that  JeAn^ 
Hutchinson^  at  the  time  of  making  his  will  and  of  his. 
death,  was  seised,  and  that  there  was  no  ground  foe  pie*> 
suming  any  ouster  of  him  by  his  brother  or  the  two 
co-tenants  in  common;  for  James  Hutehinsan^  in  the- 
deed  of  1701  and  1792,  professes  to  convey  his  brotbei^s 
share  as  his<  heir  at  kw,  and  the  other  two  tenants  in 
common  their  own  shares;  the  three  covenanting,  by 
thedeed  oC  November  l?dl  (which  recites  Ourtis^s  will), 
to  levy  a  fine  of  the,  premises  oontiuned  in  that  will, 
James  Hutchinson^,  as  the  heir  at  law  of  one  devisee,  and 
the  other  two- as.  devisees.     Then  their  being  no  grouad 
to  presume  any  ouster  of  John  Hutchinson^  the  property 
passed  by  his  will ;  and  the  lessor  of  the  plaintiff,  one  of 
the  three  daughters  of  John  Hutchinson^  is  entitled  to  re^ 
cover  a  third  of  his  share,  or  one  niutli  of  the  whokw 

Farkk  J«    I  am  dearly  of  opinion  that  the  devisees 
in  remainder  under  the.wiH  of  John  Curtis  took  a  fee* 

The 
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The  devise  is  to  them,  they  pajiag  oufi  o£  tiM-iiropeitjF 
deidsedi  Co  the  persons  therein  named*  the  sam  of  l^., 
that  anm  to  be  paid  by  his  executrixes.  The  pflpfment 
of  the  10/.  was  a  charge  on  the  devisees  in  respect  of 
the  estate^  and  therefore  it  is  clear,  according  to  the 
authorities^  that  they  took  a  fee»  The  latter  words  do 
not  import  that  the  payment  is  to  be  out  of  the  pep» 
sonal  estate,  but  that  it  is  to  be  made  to  the  legatees  by 
and  through  the  executrixes.  Then  the  next  question 
is,  whether  there  was  any  evidence  of  the  seisin  of  Jabi 
Hutchinson  at  the  time  of  making  his  will,  and  at  bis 
death.  Now,  the  deed  of  1792,  to  which  the  defend** 
ant  was  a  party,  recites  that  of  1791,  wherein  Janus 
Hutchinson^  described  as  heir  at  law  of  John^  and  two  of 
the  devisees  in  remainder  under  the  will  of  John  CurtiSf 
covenant  to  levy  a  fine,  and  afterwards  the  three  join  in  a 
ccHmeyance  to  the  defendant  That  is  evidence  as  against 
the  defendant,  who  claims  under  their  deed,  that  John 
HtUdiinson  was  seised,  for  otherwise  Jbuies  could  have  no 
title  to  convey  to  him.  There  was  no  evidence  of  any 
actual  ouster  of  John*  Then  he  being  seised  at  the  time 
of  making  his  will,  and  until  his  death,  and  the  devisees 
in  remainder  under  the  will  of  John  Curtis  having  taken  a 
fee^  it  follows  that  the  lessor  of  the  plaintiff,  in  right  of 
his  mother,  is  entitled  to  recover  one  third  of  the  pro* 
petty*  which  belonged  to  John  Hutchinson^  or  one  ninth 
of  the  wJiole. 


laas^ 

Tm»ji«  : 


TAUHtON  J.  The  devisees  in  remainder  took  an  estate 
in  fee  under  the  will  of  Jb^  Curtis,  because  the  payment 
of  the  10/.  is  a  charge  on  them  in  respect  of  the  premises 
devised.  It  is  said  that  though  the  10/.  is  directed  to  be 
paid  by  the  devisees  out  of  the  land,  there  is  a  subset 

quent 
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queitt  direction  that  it  is  to  be  paid  by^the  ^ecutrixe|^ff 
and  thence  it  is  to  be  inferred  that  it  is  to  be  paid  out 
of  the  personal  estate.    But  I  think  that  the  latter  wprds 

•       •  • 

*'  to  be  paid  to  the  legatees  by  the  executrixes"  only, 
import  that  they,  who  are  two  of  the  devisees  previously 
named,  are  to  be  the  persons  through  whose  hands  the 
money  is  to  pass  to  the  legatees.  It  is  to  l>e  understood 
in  the  same  sense  as  if  the  words  had  been  ^^  to  be  paid 
to  the  legatees  by  my  banker."  Upon  the  other  point  I 
agree,  for  the  reasons  already  given,  that  there  are  no 
circumstances  here  to  warrant  a  presumption  of  an 
ouster  of  John  Hutchinson^  and  therefore  he  must  be 
taken  to  have  been  seised  at  the  time  of  making  his  will 
and  at  his  death. 

Judgment  for  the  plaintiff. 


Wednaday, 


Doe  dem.  Jones  against  Harrisokt. 


.|j 


•  .    u  '» 


hi 


EJECTMENT  for  a  messuage  and  land  in  the  couu^ 
of  Denbigh.     At  the  trial  before   BoUand  B,,   at 
the  Ruthin  Summer  assizes,  1831,  an  examined  copy 


tA 


A  fine  with 
proclamations, 
was  levied  in 
the  great  ses- 
sions for  the 

bigh.   The  pro-  of  a  fine  with  proclamations  relating   to  the  property 

clamations  in*  •  iiiii«*t< 

dorsedonthe  ^^  question  WQs  produced  by  the  defendants  attor* 
h«ui^7**th  ^^^'  ^^  ^^^  levied  at  the  great  sessions  of  the  county 
the  words  •«  ao^  of  Denbigh  on  the  26th  of  March  1824.     It  appeared 

oording  to  the 

form  of  the        from  the  cross-examination  of  the  defendant's  attor- 

«Utute.*'    The  * 

second  pro-        ney,  that  the  proclamations  indorsed  on  the  fine  were 

damation  was  •        <  t  t  t     ^  ^ 

sutedtobe  n^t  HI  the  Same  state  as  they  were  when  they  were 
Min,  in^the**      produced   at  a  trial  at  Shrewsbury  in  1827,  but  had 

county  of  Hm- 

bigh,  without  stating  that  it  was  made  at  the  great  sessions,  as  required  by  the  34  &  55  JSTcn,  8.  . 
c.  86.  s.  41. :  Held*  that  that  wpe  sufficient,  and  that  ft-om  the  prerious  words,  the  pro-  ^ 
'■'^TT******  must  be  undeietoodto  ba?e  been  made  at  tl^  great  sessions, 

been 


I 
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been  altered  by  the  prothonotaiy  si  the  request  of  the 
defendant's  'attorney.  The  indorsement,  aa  it  originally 
stood,  was  as  Follows :  —  JawtM 

^^  According  to  the  form  of  the  statute*  Haaauom. 

*^  Tlie  first  proclamation  was  made  the  day,  year, 
place,  and  session  within  mentioned. 

''  The  second  proclamation  was  made  at  Muthin^  in  the 
county  of  Denbigh^  on  Saturdcy  the  9th  day  of  August^ 
in  the  fourth  year  of  the  reign  of  the  lord  the  king,  with- 
in specified. 

^^  The  third  proclamation  was  made  at  Ruthin^  in  the 
county  of  Denbigh^  on  Wednesday  the  31st  day  of  March^ 
in  the  fifth  year  of  the  reign  of  the  said  lord  the  king/' 

No  alteration  was  made  in  the  first  proclamation,  but 
in  the  second,  the  alteration  made  was  as  follows :  —  . 

**  The  second  proclamation  was  made  in  the  great 
9ession  qf  the  county  within  written^  hclden  at  Ruthin  in 
the  said  county,  on  Saturday^  that  is  to  say,  the  9th 
day  of  Augustf  in  the  fourth  year  of  the  reign  of  the  lord 
the  king  within  specified." 

There  was  a  similar  alteration  as  to  the  third  pro- 
damation.  Tlie  lessor  of  the  plaintiff  having  been 
nonsuited,  a  rule  nisi  had  been  obtained  for  a  new  trial, 
on  the  ground  that  the  proclamations  of  the  fine,  having 
been  altered  without  any  proper  authority,  were  no  bar 
U>  the  ejectment. 


Campbell  and  Temple  now  shewed  cause.  First,  the 
proclamations  being  matter  of  record,  jPH/er,  2S4.,  the 
plaintiff  cannot  aver  against  them.  The  parol  evi- 
dence was  not  therefore  admissible.  Secondly,  as  the 
Court  would  direct  the  proclamations  to  be  amended, 

V0L.IIL  9D  Ragg 


m*  •  k»^ 


Wf  'I  ICA££3'il/ TAiNiTY  TEilM: 


nt     ^t 


IBS2J      Ragg tV4tSaiwlq/ {a)^  itjiyusC  ;be  preiumdd  tfaaJi'^erit^r- 
atusds  jiHeretni«ie'>blt  Ae  .aothoriiy  of  tbe  Comt* .  iBnly/ 
JoM(<'        thikidly,  tbe  rficord  of  the  proclamation^  in  kn  origiMiT 
liMcMtt^'    form,  was  sufficient     It  purports  that  they  were,4Tnid^j 
according  to  the  form  of  the  statute ;  and  if  they  were, 
they  must  have  been-  made  in  tbe  great  sessions ;  and  the 
fo^m  is  that  gtyen  in  the  Appendix  to  2  Bla.  Comm. 

Carrihgton  and  J.  H.  LUyd  contra.  Undoubtedly, 
where  a  record  is  pleaded  as  an  estoppel,  a  party  cannot 
aver  against  it ;  but  where  it  is  not  so,  the  jury  are  to 
find  according  to  the  truth  of  the  facts.  There  is  no 
ground  here  for  presuming  that  the  alteration  wa^  ^^^ 
,   .  by  the  authority  of  the  Court.   The  statute  34  &  S5H.^j^ 

c«26.  5.41.  requires  that  the  proclamations  be  made  jn 
the  great  sessions;  but  it  does  not  appear  frprn  ^^^^^^^ 
cord,  as  it  originally  stood,  that  they  were  m^.dej»^ 
those  sessions ;  it  is  merely  stated  diat  tbey  were.  T^f^fti 
at  Btdhirif  which  does  not  necessarily  import  t^f^^.^^bii^J^ 
were  made  in  the  great  sessions.  ,     .  i »    >'>  \ .  i.  ,  -t 

Lord  Tenterden  C.J.  I  am  of  opii^ion  tfj^t-^h^^ 
proclamations  indorsed  on  the  fine  aife  "g!?f,,p,,fhcY. 
originally  stood.  The  words,  V.a(^cpr(|ing  ,tf}  f|?,?j  fop^ 
of  the  sutut^"  which  are  at  .^h<j,;he^cj^^pf^^j^^p^j^j^^ 
olamations,  import  that  the  fine  ^^  .P^99}fl}f^^^^If^ 
quired  by  the  statute.  That  is  the  ferm  in,  ^I^ip^h^  a  fine 
lyith  prpclamations  is  pleaded  in  Tooky,  (f/!^^ax:^|(ajL 
aqd  it  is  the  form  given  in  the  Appendix, tp^^.<^g<f^f^ 
^''^'''■'     •■    Comm, 

Uo 
'''"•^  ^    '^ {J)  5'Z66h,lQ6;  <6)  lSinmit.95B.       »         M 

•»t'  •.»-•]•'•''    '  •  .  ,....'.  *j)»  tti 

jiiJ'- 1'  '^i:  .     1  1    • 


%"' 


I 

< 

Vt'  >■ 


In 

-  J.  • 
L  't    .  '  ' 
J.'-:  ' 
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-iljiinmhiJiAJiA  Jj     The  eritrythat  liie  .pl'ootkinations^.       UftJUl 
w^e^  made  according  to  the  form  of  the  jgiUUutey  sigaifies 
tlM  sliey  «nere  inade^  as  required  by  the  statotei^  in  die        J«w9i 

grb«t:6e»sions.  I^^jiMoai 


'♦ 


PArkb  and  Taunton  Js.  concurred* 

• 

Rule  discharged. 


^.  I 


Kennedy  and  Another,  survivinc:  Executors  of  ^l^^^j^iff 
,  Tyser,  against  Withers. 


^t  I    'I 


f 

A'SStJTitPSIT  for  use  and  occupation,   and  on  an  Inawumpsit 

X^  \  \  ■  ^  /  '  ,     .  1  .    •  rt»  -  .  ^**''  ****  *°^ 

'  account  stated  with  the  plaintiffs  as  surviving  exe-  occupation  4/. 

nf  jJ.'ii  .-1.1  ^    .f  -1  •    ^  1  were  pud  into 

cutors,  upon  which  count  4/.  were  paid  into  court;  and  Counontbe 

asPi<?'iin6ther  part  of  the  demand  there  was  a  set-off.  Tbe^Sainliffs  * 

ffeisiJaifsewas  tried  before  P^//^5o;i  J.,  at  the  sittings  5X^,^j*^^Jl 


iK^MdMs^x;  durinir  the  present  term.     The  plaintiffs  indebted  to 

f.         ij  ^  *■  '  tbem  as  Bunri- 

^^(4  evifl^nre  bf  sums  due,  exceeding  the  4/.,  and  not  vtng  executon 


of  7*. »  and  bav* 

covered  by  the  set-off,  but  it  appeared  that  this  part  of  ing  no  other 

account  wttb 

the  demand  had  accrued  in  the  lifetime  of  a  deceased  them,  wa« 
c^ecmor,  arid "riorie  of  the  earlier  counts  were  applicable  ibem  for  pay- 
tX''uiis*'^broof.*  ^The  plaintiffs  therefore  were  obliged  to  Jlit^d,  wying 
Mf\^k  tlle^  acfco'unt'  stated,  and  Ihey  proved  that  on  ''^;^jl^^^ 
aSBflca^ion^'mide^'by  them   to   the   defendant  for  the  onthefuod.of 

'^■^         f         .    I  •'  the  tesutor. 

a'ffibSfer  c¥alrned  m  the  action,  he  answered  that  he  had  The  plaintiffs 

Sfift  c  fl'THil  ^/  'f    '  gave  evidence 

an  account  against  7y5er  (the  testator)  and  should  not  ofadebtex- 
^^*\i^'^^iCeUy\' for  the  plaintiffs,  contended  that  as  the  contended'tbat 
defeh(mnt,HJy*'paying  4/.  into  court,  had  acknowledged  an  wi^the  admia- 

aion  implied  by 
the  payment  into  Court,  entitled  them  to  recover  tlie  larger  sum  on  the  account  stated,  the 
other  counts  proving  inapplicable :  * 

Held,  that  tfoey  could  not  to  recover,  fi  r  that.,tl^.aT(;i|iQ?nt  pf  an  account  stated  could 
(mly  refer  to  a  single  occasion ;  and  the  above  mentioned  answer  of  the  defendant,  wiib  the 
«tt||^fqiy pt^  payment  into  Court,  merely  shewed  that  upon  that  accounting  which  alone  waa 
in  questioo,  the  defendant  was  found  indebted  4L 

S  D  2  account 
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tksts  IN  TRiNirr  term 


'1832. 

JpPUfffDT 

WiTRiai. 


account  stated  with  the  plaintiffs  &^  surviving  exteutors, 
upon  Nvhich  sometfiihg  was  due,  and  the  plaihtifi^  tiiad 
proved  a  claim  to  more  than  4/.,  which  the  deiendaht 
had  given  no  evidence  to  rebut,  tl>e  accounting  mtist 
stand  as  undisputed,  and  the  sum  thereupon  due  must 
be  that  which  th6  plaintiffs  had  proved.  The  leattiied 
Judge  directed  a  nonsuit,  giving  leave  to  the  plaintiffs 
to  move  to  enter  a  verdict  for  40/. 


Kelfy  now  moved  accordingly.  The  defendant  by 
paying  4/.  into  court  admitted  an  account  stated  upon 
which  he  was  Found  nebtor  to  at  least  that  extent.  The 
plaintiffs  proved  that  he  was  indebted,  upon  sach  ik* 
'  counting,  to  a  larger  amount;  and  he  gave  ntrevidetite 
to  limit  it.  iParke  J.  A  sum  wns  demanded  of  hfm^  ^d 
he  refused  to  pay  it.  You  cannot  call  that  Im  aecotfnt- 
ing  upon  which  the  sum  now  demanded  was  fBurid'td^be 
due  from  the  defendant,  according  to  the  tern'is  u^^n 
pleading  an  account  stated.]  The  defendant  didih*  ract 
account,  and  admitted  that  money  was  due  (as  the  plead- 
ing states)  from  him  to  the  plaintiiE>.  ^Liitledtae  J. 
But,  if  so>  he  added  that  he  had  a  cross  claim  tb  ah  ^Ual 
or  greater  amount.  If  his  statement  is  an  accounting, 
the  whole  of  it  must  be  taken  together.]  It  has  b^to 
held  where  a  plaintiff  declared  upon  a  bill  of  exchM^e, 
and  also  on  an  account  stated,  and  money  Was  paid'tiito 
court  on  this  latter  count  (there  being  no  demantf^'in 
question  but  on  the  bill),  that  such  payment  W^'lan 
answer  to  the  action  on  all  the  counts,  unless  the  pidfn- 
tiff  could  shew  that  something  more  was  due,  £atftj/v^ 
Bomnan  (a).     ChurcJiitl  v.  Day  (&),  which  was  an  ^Mion 


(a)  1  B.  t  Ad,  889. 


(6)  5  Mann.  ^  By.  71. 


for 
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Uft*  work  and  labour,  is  tp  a  i»iD)^}ar.  ^^df,  .  Now  here 
{ tbjere-^as  no  subject  oraccoun|;  botwpen  tbes^  parties, 
but  thc{  deroand  uow.in  qge3tio^;^^li|^,  (^fend^nt  ad- 
.^ixuts  a  reckor^ing  upon   that  accouii^t,  afid  somethii}g 
^fh^  from  him,  but  the  plaintiffs  shew  that  more  was 
;  due  than  he  has  admitted  or  paid.     Tjiosfe  cases,  there- 
fore^ are  an  authority  in  their  favour.     Besides,  there 
is  in  this  case  a  single  cause  of  action  accruing  to  the 
plaintiffs  as  surviving  executors,  and  the  only  matter 
,  .which  has  been  in  dispute  between  the  defendant  and 
jth^m  in  that  capacity.   The  defendant  admits,  by  paying 
jmoney  into  court  on  the  account  stated,  that  he  has 
f^^comited  with  them  as  surviving  executors,  and  been 
..  foupd  indebted  to  them  on  that  accounting.     May  not 
{^j^is,  jie  tak^fi  as  a  general  admission  that  the  defendant 
,  il^,acPQunted  and  been  found  indebted,  without  reference 
..(fQ.^oj^j.pfoof  of  .an  actual  accounting  on  one  specific 
fijof^^ojD^^^r   to  any  circumstances   which    then   took 

\^   ^{rfiTiXEpALE  J.  (a)     The   defendant    by   paying   4t 

\^m\ff  f^l^Tt  on  the  account  stated|  adn^its  that  there  Has 

^  b^fi  an  accounting  upon  which  he  was  found  indebted 

^Jjrf  tbfiti  ariiouut.   .  He  does  not  admit  the  cause  of  action, 

,,hul  only  the  account  and  the  result.     By  the  form  of  the 

,^,^9(^n);.  the  plaintiffs  cannot  give  evidence  of  more  than 

^.j0^f^^a9C(funting.     It  is  not  like  a  count  for  goods  sold, 

j,j.w|^i45ji  ^f^'  have  been  at  several  different  Umes.     The 

.^,[]lf^ntji|^  cannot  apply  that  accounting  upon  which  the 

,.  defeiadant  was  found  debtor  in  4/.  to  one  occasion,  and 

J,  itlji^^  ,$ay  there  was  another  accounting  at  a  different 


7«> 


»*.  • 


)  ." 


(a)  Lord  Tenlerden  C.  J.  had  left  Uie  court. 


time. 


I 


m- 


KlMWEDT 


.6) 


m 


>•  t 


time.  The  account  mast  lie  taken  to  Be  W*  offly^df  IH^. 
sum  in  whicli  thfe  defendant  is  thereby'foiiiid'lttfeBfeff,* 
but  of  the  plaintifTs  other  claims  in  the  cause.  Rfeftrt-lttji 
to  all  that  occurred,  I  think  it  does  not  cdnstUutesoelraii 

» 

acknowledgment  as  entitles  the  plaintiffs  to  recovefinort 
than  the  sum  paid  in.     There  will  iherefone  be  tio  rule: 


Jmte  7Ui. 


Parke  J.  To  give  a  ground  of  action  on  tJic  ikB- 
count  stated,  there  must  be  an  accounting  andf  ^'ibtfi 
found  due  which  the  defendant  admits  himself  l£ibi^  to 
pay :  but  in  this  case  there  was  no  acknowledgment  df 
liability,  on  the  account  stated,  for  the  sum  ctaimed  by 
the  plaintiffs. 


.  \  t 


Taunton  J.  concurred 


:•  >    i< 


Rule  r^s"^. 

The  King  against  The  Sheriffs  of  tl^iCityxiof 

York.  .-  '.i,  vd 


In  the  city  of 
Yurk^  which 
was  incor- 
porated before 
the  time  of  • 
memory,  there 
bad  been  a 


A   RULE  nisi  had  been  obtained  for  a  iqandaifipj^ 

directed  to  the  sheriffs  oF  the  city  of  Y9r,k^  ^nd  ^ihe 

prothonotnry  of  the  court  oF  the  sheriffs,  cov^mantitinE 

them  to  admit  William  Smith,  out,  of  the  atH?rnics;Qf 

court  from  very 

ancient  times,  held  firat  Iwfore  the  mayor  and  lAiliffs.  and,  after  a  diaiter  lof  >JBHifilj  Iwfdfe 
the  mayor  and  sheriffs.  By  a  by-law  made  in  the  3  &  4  Philip  and  Mary^  \a  a  select  body 
of  the  corporation  who  Imd  immemorial ly  made  rules  and  regulations  as  to  Itte-pHibtle^^ 
the  Court,  and  who  had  at  their  discretion  selected  the  persons  admitted  U>  praotise  as  at- 
tornies  there,  it  was  ordered,  that  from  thenceforth  there  should  be  no  mm^Uikil  lunr 
persons  admitted  to  be  attoriiies  in  the  sheriffs*  court;  and  from  that  tioie  it  di^  not. appear 
that  any  more  than  that  number  hsd  ever  been  allowed  to  practise :  '"  ^    \ 

Held,  that  the  by-laW  was  reasonable,  and  that  the  usage  limiting  the  numbljicof  fd^^^es 
to  four  was  aulKciently  ancient  to  san'sry  the  statute  12  &  2.  r.  2S.  «.  1 1.  ' 

Semble,  that  a  matKiarous  caniioi  ihsue  to  the  Judges  of  afi  inferior  coait  comoD^n^iVg 
them,  in  tlie  first  instance,  to  admit  an  attorney  of  K.  B.  to  practise  there ;  but  that  the 
mandamus,  if  any  Uca,'in«flt  bH  tQ/entniina  wj^lier  he  isonpiibl^  tod  quaiilpdttibtial- 
mitted  accordiog  to  the  statutes  2  G,  2.  c  25.,  and  6  G.  2.  c.  27. 

this 


(  i<  I 


\    « 


yH^-.fioiBif^  mi  f^.  l«!ea«an  of  tj^fi,  ?«y<J„fii!g>  to  ,pracuse       IJ^g^ 
fH W  fttprpey  ip  the  sheriffs'  court.,,  ff^e f ulp, wfts  ol>     ^j^^ 
^in^  (lo  on.  affidavit  of  Smith,  that  his.jwas  duly  fd-.      '"I***"*?. 
f)[}it^4^  AttoxMey  of  this  courts  ,ai)d  ,had  taken  out  hi^      dTtbM 
^erti^P9^/e  for  the  year;  and  that  he  had  applied  to  the 
sbi^rf^  1^^  pi-Qtbonotary  at  a  court  held  before  thenii 
to  be  admitted  an  attorney  of  their  court,  and  produced 
.t^  (j^ti^iqate  pf  hi«  adtnlssion^  &c^  and  they  refused  to 

,,  j[t  appeared  by  the  affidavits  in  answer  to  the  rule^ 
4ha^  the  city  of  York  was  incorporated  before  the  time 
of  memory;  that  from  time  immemorial  there  has  been 
a  court  of  record  held  in  the  city  of  York,  before 
certain  members  of  the  corporate  body,  called  the  court 
of  our  lord  the  king,  held  at  the  hall  of  pleas  upon 
^^  OfifiC^£^dge  in  the  city  aforesaid,  for  hearing  and 
determining  all  pleas  arising  within  the  city  and  its 
precincts ;  and  that  before  and  at  the  time  of  granting 
the  charter  of  Richard  II.  after  mentioned,  such  court 
Wa!(  hM  before  the  mayor  and  bailiffs  of  the  city ;  that 
by  a  charter  of  King  Heniy  III.,  that  king  had  granted 
to  the  citizens  of  York,  that  they  should  not  be  sued 
Without  the  said  city,  but  should  complain  before  .the 
h^ayor  &nd  bailiffs;  that,  by  charter  of  Richard  IL 
Tiiaking  the  cky  of  York  a  county,  the  right  of  holding 
{ileas,  which  was  before  vested  in  the  mayor  and  bailiffs, 
oWM  tmasferred  to  the  mayor  and  the  sheriffs,  who  were 
t';i(M!bi>itUited  for  the  bailiffs ;  that  from  time  immemorial 
,)|l^r^  ha,d  been  within  ihe  said  body  corporate  a.select 
'bddy  Called  The  Upper  House,  who  had  exe^xised  the. 
potrer  of  making  by-laws ;  that,  before  the  charter  of 
Bitkard  IL,  it  consisted  of  th«  mayor,  aidernien^  * 
tiaUi&f  And  twenty-fonr  oitiaens^andnowof  th^'mayoiV    - 
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ttM. 


Ob^Oittfo 


afdefU^  ih^HlBfl^  «btr^dfo$^  who  haiMi  beoisherifi; 
fhae  the  iu]^^  •  bouyte  had,  fWun  doM^  foiteieroctiali 
iotod^  -]^Qle9'  fyt-  rcf^uftititig  the  practice  of  the  court | 
tttat  they  had'  exercised  the  selection  of  persona  ad*- 
tnitted  to  practise  as  ttttorrt ies  there,  and  had  bom  tinie 
to  time  removed  them ;  that  it  did  not  appear  that  the 
iiumber  of  attornies  admitted  at  one  and  the  same  time 
had  ever  exceeded  four ;  that  the  appointment  and  n^ 
teoval  rested  with  the  upper  house  alone,  and  that  theie 
was  no  instance  of  any  person  having  been  adolifitad  to 
practise  as  an  attorney  without  their  appointment  or 
permission,  they  having  control  over  all  the  offieera  of 
the  court  except  the  prothonotary,  who  was  appointed 
by  the  mayor  and  commonalty ;  and  that  there  wt»  xU> 
instance  of  any  attorney  having  been  admitfted  or  al- 
lowed to  practise  in  the  court  by  the  appointment  df 
'the  sheriffs  and  prothonotary :  that  by  a  by-lavi^,  -made 
the  3  &  4  Phil.  Sf  JIf.,  by  the  said  npper  hoasev  it  was 
ordered,  that  from  thenceforth  there  should  ^be'ttD 
more  attomies  admitted  to  be  attornies  in  the'aherifi' 
court,  but  only  four,  which  should  be  hones^  esqieurt, 
and  learned  persons,  both  for  the  weal  of  the  king^s 
subjects  and  worship  of  this  city  and  of  the  shirifi* 
court:  that,  from  that  time,  there  had  nerrer  been 
more  than  four  attornies  admitted  to  practise  m  the 
court;  and  that,  at  the  time  when  Smth  applied  to  the 
sheriflk  and  prothonotary,  there  were  fonr  attohvies 
who  had  been  duly  admitted,  and  actually  practiaed 
•there.  ... 


JP.  PoUockj  Cresswellf  and  fVood  now  shewed  cause.  The 
party-applying,  mu^t  establish  three  points ;  first,  th^t  he 
is  entitled  as  matter  of  right  to  practise  in  this  court ; 

secondly, 
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secondly, .  ilbct  be.canno^  do,  a^*  wilbov^  Mflg  9^iMd  ;       .MM. 
tlttPdljfv-'doayt  be  has  appli^  to  d^^pr^p^  pwaws.  in 
ord«r  to.be  adtnkted.    Now,,  fimsi;  be,  h^.  no  r^ht  by 


Xb#{Kiift 


OMDSion  kw  to  be  admitted  to  praotisq  'm  tbi3  courts      ^yc^T 
As  to  authorities;  i»  Hastiag^%  ca^(a)y  the  ^uestioa 
undoubtedly  arose*  whether  an  attoiw^  sworn  and  adr 
mitted  in  K«  B.  bad  a  right  to  practise  in  a  court  Intely 
eiFeeted  by  letters  patent,  whereby  a  certain  number  o£ 
jUtoroies  were  appointed,  and  Ktlynge  C.  J.  there  in- 
itiated an  opinion  that  the  attomies  of  the  superior 
courts  could  not  be  excluded.     But  it  appears  from  the 
report  of  the  same  case  in  2  KeUe^  584.,  that  Tvoisden 
doubted,  and  that  the  matter  was  adjourned,  and  no 
.deciaion  tooK  place.     In  Gillman  v.  Wright  (Jb)^  which 
Was. a  iMtion  for  a  mandamus  to  the  steward  of  Havering 
\C(mt,  in  Msaex  to  admit  Gillman  an  attorney  of  this 
:4QUfft.ta  appear  for  a  man  in  an  action  brought  against 
Jlimi  tbeoe^  it  beiog  alleged  to  be  the  usage  to  admit 
iilpnefbut  tMr  own  attomies,  this  G)urt,  though  they 
'attem^d  to  incline  that  they  ought  not  by  law  to  refuse 
.mbers,  yet  said  they  would  be  advised  until  the  next 
rteroH  und  no*  decision  was  ultimately  pronounced.    And 
Jn  the  fimt  of  those  cases  the  opinion  in  favour  of  the 
rffight  appears  to  have  been  Jfounded  on  the  circumstance, 
;dialithe<oittrt  in  question  had  been  newly  created.   Here 
itrhas  existed  from  thne  immemoriaL  Now,  the  king  might 
-hjt  lew  grant  to  certain  persons  a  rigiit  to  hold  a  court, 
(aadjftlie  power  to  regulate  its  proceedings,  and  to  fix 
what  number  of  persons  should  practise  in  it  as  attornies. 
It  must  be  presumed  in  favour  of  this  by-law,  that  the 

(a)  \Uod.Q3.     5!<f.410.  {V^  Std,  AVX     ir01lr.ll.    . 

•  111 

corporation 
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quent  direction  that  it  is  to  be  paid  by«the  executrixea^i 
and  thence  it  is  to  be  inFerred  that  it  is  to  be  paid  op^^ 
of  the  personal  estate.  But  I  think  that  the  latter  wprds 
*^  to  be  paid  to  the  legatees  by  the  executrixes"  only, 
import  that  they,  who  are  two  of  the  devisees  previously 
named,  are  to  be  the  persons  through  whose  hands  the 
money  is  to  pass  to  the  legatees.  It  is  to  be  understood 
in  the  same  sense  as  if  the  words  had  been  ^^  to  be  paid 
to  the  legatees  by  my  banker,"  Upon  the  other  point  I 
agree,  for  the  reasons  already  given,  that  there  are  no 
circumstances   here  to  warrant  a  presumption  of  an 

♦ 

ouster  of  John  Hutchinsonj  and  therefore  he  must  be 
taken  to  have  been  seised  at  the  time  of  making  his  will 
and  at  his  death. 

Judgment  for  the  plaintiff. 


wttktndoyt 


Doe  dem.  Jones  afj^ainst  Harrisoit. 


A  fine  with 
proclamationt, 
was  levied  in 
Um  great  ses- 
sions for  the 
county  of  Det^ 


•  i 


r.il 


..li 


17  JECTMENT  for  a  messuage  and  land  in  the  coun^ 
of  Denbigh,     At  the  trial  before   SoUand  B,,   at 
the  Buthin  Summer  assizes,  1831,  an  examined  copy 
^s*r*'Tiie'pro^  of  a  fine  with  proclamations  relating  to  the  property 
donedonthe'     ^^    question  was  produced  by    the   defendant's  attor* 

ney.  It  was  levied  at  the  great  sessions  of  the  county 
of  Denbigh  on  the  26th  of  March  18  £4.  It  appeared 
from  the  cross-examination  of  the  defendant's  attor- 
ney,  that  the  proclamations  indorsed  on  the  fine  were 
not  in  the  same  state  as  they  were  when  they  were 
produced  at  a  trial  at  Shrewsbury  in  1827,  but  had 


fine 

hcMledwith 

the  words  •<  afr. 

cording  to  the 

form  of  the 

«tatttte."    The 

second  pro- 

damataon  was 

stated  to  be 

madeal  Jl«- 

ikin^  in  the 

OQontjr  of  Dm- 

higkt  without  slating  that  it  was  made  at  the  great  sessiont,  as  required  by  the  34  &  95  He%»  8. 

c  S6.  s.  41. :  HeUHt  that  that  was  soAdent,  and  that  from  the  pretioas  words,  ibe  pro- 

^^•Lmi  nuigi  \^  undtfitoodto  have  been  made  at  tho  great  sessions. 

been 


f 
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been  altered  by  the  prothonotaiy  st  the  request  of  the 
defendant's  'attorney.  The  indor^ment,  a3  it  originally 
stood,  was  as  Follows :  — 

"  According  to  the  form  of  the  statute. 

^*  Tlie  first  proclamation  was  made  the  day,  yearj 
place,  and  session  within  mentioned. 

'^  The  second  proclamation  was  made  at  Ruthin^  in  the 
county  of  Denbigh^  on  Saturday  the  9th  day  of  August^ 
in  the  fourth  year  of  the  reign  of  the  lord  the  king,  with- 
in specified. 

^'  The  third  proclamation  was  made  at  Ruthin^  in  the 
county  of  Denbigh^  on  Wednesday  the  31st  day  of  March^ 
in  the  fifth  year  of  the  reign  of  the  said  lord  the  king." 

No  alteration  was  made  in  the  first  proclamation,  but 
in  the  second,  the  alteration  made  was  as  follows :  —  . 

*'  The  second  proclamation  was  made  in  the  great 
session  of  the  county  within  written,  holdeti  at  Ruthin  in 
the  said  county,  on  Saturday,  that  is  to  say,  the  9th 
day  o(  August,  in  the  fourth  year  of  the  reign  of  the  lord 
the  king  within  specified.'' 

There  was  a  similar  alteration  as  to  the  third  pro- 
clamation. Tlie  lessor  of  the  plaintiff  having  been 
nonsuited,  a  rule  nisi  had  been  obtained  for  a  new  trial, 
on  the  ground  that  the  proclamations  of  the  fine,  having 
been  altered  without  any  proper  authority,  were  no  bar 
lo  the  ejectmi^nt. 


HiJiAiaow. 


Campbell  and  Temple  now  shewed  cause.  First,  the 
proclamations  being  matter  of  record,  Dyer^  2S4.,  the 
plaintiff  cannot  aver  against  them.  The  parol  evi- 
dence was  not  therefore  admissible.  Secondly,  as  the 
Court  would  direct  the  proclamations  to  be  amended, 

V0L.IU.  5D  Bagg 


t>  •  - 


Vf  ? 
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i85?«       ,ferior  cqixvts^  arose  in  Daubenyv.  Cooper  ^a)  bat.i^as  npt 

decided-     Assupiini?  thcit  this  court  existed  before  the 

^'ti^nintt  time  of  legal,  memory,  it. is  quite  clear  that  the  practice 
^dr  %^  of  limiting  the  number  of  attornies  to  four  is  not  imme- 
morial. On  the  contrary,  it  may  fairly  be  inferred  from 
the  word  henceforth  in  the  by-law  of  the  5  &  4  Ph.  4*  ^ 
that,  before  that  time,  more  than  four  attornies  had 
practised  there.  Besides,  the  appointment  of  attornies 
in  causes  is  not  the  subject  of  immemorial  custom, 
Beechet's  case  Ifi).  The  earliest  statute  authorising  their 
appointment  was  that  of  Merton^  20  Hen.  S.  c.  .10.  The 
practice  of  the  palace  court  is  not  in  point,  because  the 
number  of  attornies  was  limited  by  the  king^s  charter; 
nor  is  the  practice  in  the  mayor's  court  of  London^ 
l>ecause  the  customs  of  London  are  confirmed  by  sta^u|^ 
But,  assuming  that  it  is  not  necessary  for  the  custom, 
limiting  the  number  to  four  to  be  immemorial^  ^nd 
that  the  practice  which  has  prevailed  from  the  3  &  4  Pb. 
Sf  M.  would  be  sufficient  usage  to  warrant  such^.lfmit- 
ation^  the  by-law  itself  is  bad,  because  it  is  ^nreasop- 
able.  It  is  injurious  to  suitors  as  well  as  to  the  members 
of  the  profession.  If  the  number  may  be  limited  to  four, 
why  not  to  two  ?  It  is  nlso  bad  because  it  is  in  restraint 
of  trade,  Mitchell  v.  R^j/nolis  (c),  Clarke  v.  Le  Cren{<i). 


')? 


Lord  Tenterden  C.  J.     I  am  of  opinion  that,  this 

rule  ought  to  be  discharged.    It  appears  by  the  affidavits 

that  the  court  in  question  is  undoubtedly  very  ancient, 

.  and  probably  existed  before  the  time  of  legal  memory. 

Whether  before  the  by-law  the  number  of  persons  al- 


"■./'■    I     /'   j  /|1 


»     '         Cc]  1  p.  Wm^  184,  (rf)  9^.  &  C  52. 

lowed 
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iowed  to  practise  as  attomies  was  iimited  o^r  liot  appears        ISiSi. 
to  be  doubtful.    It  is  probable  the  number  had  not  been         ^    -,[ 
so  linrited.     One  question  then  is,  whether  that  was  a  .)^S9"^\ 
reasonable  by-law?     It   is   extremely   difficult  to  say      ofYosx. 
that  a  by-law  limiting  the  number  of  attomies  allowed 
to  practise  in  the  court  at  York  is  unreasonable,  when 
a  similar  regulation  prevails  in  the  mayor's   court  in 
London^  which  is  confirmed  by  act  of  parliament.     It 
is  said  that,  by  the  common  law,  every  attorney  of  a 
superior  court  has  a  right  to  practise  in  an  inferior 
court     If  that  be  so,  all  the  acts  of  parliament  giving 
such  right  were  unnecessary.     The  stat.  2  G.  2.  c,  23., 
which  was  passed  long  after  all  the  dicta  in  the  several 
cases  which   have  been  cited  in  argument,  is  entitled 
**  Ah  Act  for  the  better  Regulation  of  Attomies."     It 

' '  > 

requires  many  things  to  be  done  by  those  who  are  to  be 
admitted  to  practise  as  attomies,  the  object  being,  that 
improper  persons  should  be  prevented  from  practising, 
and  that  persons  of  integrity  and  ability  only  should  be 
intrusted  with  the  conduct  of  causes.  The  eleventh 
^section  makes  this  special  proviso :  ^^  That  nothing  in 
*this  act  contained  shall  extend  either  to  require  or 
authorize  any  judge  of  any  court  of  record  to  swear, 
admit,  or  ihrol  any  more  or  greater  number  of  persons 
to  be  attomies  of  sucli  court  than  by  the  ancient  usage 
and  custom  of  such  court  hath  been  heretofore  allowed."  * 

iNow  the  words  ancient  usage  and  custom^  as  there  used, 
cannot  be  understood  to  import  immemorial  usage  or 
custodfi,  because  there  could  be  no  such  immemorial 
usage  as  applicable  to  the  admission  of  attomies;  for 
before  the  statute  of  Merlon  qo  person  could  appear  by 
attorney.  Then  we  must  understand  those  wotds  to  mean 
usage  and  custom  of  such  considerable 'antiquity,  that 

the 
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ISmJUyfCU 


of'tts  beibg''retyan(«ble.  If  tliac  be  so^  asfluding  this- 
utere  Umiluljr-'clie'iittmb^r  to  four  to  have  oommttboed' 
ohY^fttk^  with,  the  bji«lavr  passed  in  the  3&4i%4.^j9f.,  kiop^ 
pears  to  me  that  it  m  a  osage  and  ca8tom  of  sufficient 
antiquity  to  satntfy  the  words  of  the  statute.  For  these 
r^ofionS)  I  dm  of  opinion  that  this  rule  ought  to  be  di^ 
charged.  I  have  not  adverted  to  the  particular  tecois 
of  the  rule.  We  certainly  could  not  make  it  abadjuie 
in  the  terms  prayed :  but  I  have  chosen  raUier  to  sgive^ 
my  opinion  on  general  grounds  than  on  any  iiinrroWor 
view  of  the  case,  which  might  lead  to  furtherapplkatioos^ 
to  the  Court.  ..v\'" 

LiTTLEDALK  J.  I  am  of  the  same  (^iriioiu  \  It  is  ^om^ 
fafjEtble  that  this  js  an  immemorial  c6upt;.'bnt  ateilwirtgnito 
to  be  so,  it  would  be  extremely  difficult  to'sdy.tihiit)tti3 
custom  limiting  the  number  of  aitomies  allowed  <Lft  fi^ado 
ti^e  in  it  to  four,  has  existed  from  time  immottu^risalpibf^ 
the  practice,  of  attomies  a)>pearing  for  suitorai- ^stililW^ 
known,  does  not  seem  to  be  the  subject  of  ifmlfiiMioiiM^ 
custom.  Beecket^^  case  {a)  shews,  that  at  comtiltfA  UW,^ 
when  any  one  was  commanded  by  the  kkig^'wrEt'ttb^i 
appear,  it  was  always  taken  that  he  shodM  4iilM)feif<)it|ii 
person,  and  could  not  appear  by  attorney  <;bi!fl^ftet^lil6'^ 
had  appeared,  the  Couits  of  King's  Bench,  &^.}>aiid-G^R^ 
Judges  who  held  plea  by  writ,  might  ddnHt^i'hMt^by^ 
attorney.  The  first  statute  applicable  tothte  iiib)i^l}oig£ 
the  statute  of  Mertm^  eo  Hen.  3.  c.  10.,  wlt«i$^pitUic 
pt'ovided  thttt 'every  freeniaii  which  owetb  tguitieeiftbdi 
otonty,   tithing,   bundredr  and  wapentake,   or'toitU^) 

1.  .  ..  <  !»     J.      .     1'  .....  ...      .;  -        •■  .       ..-/•..O 

.•....■   ....-:.•.'.•  \Wbfi^^^^^    .'..■•  ...  i;ijt: 

-  court 
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caurtiof  hk^  lon^  >inny  freely  rha&&iaiktbvnsyito(doidK)9€i  ^      US0J 
stnte  farhkD^'-Tkatt  however*,  only  «ppUentQ.>tbekourtS' 
tbereiii  meotioned.     It  may  thtveforo^ibe^lakeny  that 


Tb^JTrtiisr 


attprnies  eonatituied  as  they  areinQWyiaiid:i»pj1earii)g  iiv      otax^i^r* 
tbe  first  infetaBce  for  suitorsi  arecofi  the*  subject  ofko^. 
memDrial  custom:  and  that  being  so,  the  question  is^ 
whether  the  by-law  made  in  the  reign  of  Philip  and 
Man/i  and  of  i?hich  the  attomies  of  the  court  in  questioil 
sab  Ae  subject,  be  a  reasonable  by-law.     It  seems  to>* 
me  •  that  it  is  so,  because  it  is  conformable  to  the  prin*- 
ciplee  adopted  by  the  legislature  in  other  cases,  and 
sanoUoned   by  vusage  in  o^her  courts ;  for  the  statute 
38  H.  6.  c.  7.  enacts,  that  there  shall  be  but  six  common 
attornies  in  Norfolk^  six  in  Suffolk,  and  two  in  Norwich^ 
te(^iapc:iadmitted  by    the  two   chief  justices.      In  the 
cducts laf/ the* city  of  Xonc&N^  the  number  of  practising 
attGiniifes^iB' limiMd.'    So  it  was  till  lately  on  the  plea  side* 
o&itfaf  £lGbn  of  Exoheqmer^      There  there  were  four 
sfifkrpfMQiBum,  each  of  them  had  £bur  clerks,  called  side 
cWiilfis,^  jjk'bo  practised  as  attornies  in  the  names  of  ther- 
f^A ^fV^Tf^  aitornies*    That  must  b^  a  reasonable  by-law 
w^l^hiW-feitfided  on  a  principle  adapted  by  the  legist 
It^iiQ^y  ^od  sanctioned  by  usage  whicli  has  prevailed 
nfitof ^^]y  la  thexourts  of  ffiUminsUr  Mallf  as  weU  as 
i%Stii9^iPfWMft^     'Xbere  can.  b^.uQ  doubt  .thal^  by  the 
6{GAiiuX^,97,  fi2^  a  person  who  has  been  admitted 
ancJat^^^y.  of  a  superior  court  may  be  admitted  an.. 
a|iOfn^(>pf  an  inferior  court,  provided  h^,  be  capote 
aaidiiqiialifieil,  to  be  admitted  an  attorney  pccovding  to\. 
tbcituaageand  custom  of  such  inferior  Qomi^l  jbutno^: 
oftberwise*  ^  And  the  statute  2G,%  04  23.  it:  1.1.  is  do?- 
cisive,  because  it  is  thereby  enacted   that  no  greater 
number  of  persons  sh^l  be   admitted  to  be  attornies 
J'.'  •:  of 
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lSS2m       of  any  court  of  record,  than  by  the  ancient  usage  and 

^    ,,         custom  of  such  court   hath   been   heretofore  allowed. 
Tkke  Kiira 

qgmmt  Here,  by  the  usacre,  four  attomies  were  admitted  to 
of  Yqi^  practise  in  th^  court,  and  there  were  four  such  attomies 
actually  admitted  and  practising  in  the  court  wheu  Smith 
applied.  I  am  of  opinion  that  this  is  not  a  by-law  in 
restraint  of  trade,  but  one  made  to  regulate  the  practice 
of  a  court,  and  not  unreasonable. 


Parke  J.  I  am  of  the  same  opinion.  No  person 
has  a  right  to  be  admitted  an  attorney  of  an  inferior 
court,  unless  he  brings  himself  within  the  terms  of  the 
statute  2  G.  %  c.  23.  5. 1 1.,  or  of  the  6  G.  2.  r.  27.  s.  2. 
The  first  of  those  statutes,  by  section  1.,  provides  that 
no  person  shall  be  admitted  to  practise  as  an  attorney  in 
any  of  the  superior  courts,  or  in  any  other  court  of  record 
in  England^  unless  be  shall  be  sworn,  admitted,  and  en- 
rolled as  thereby  required  ;  and  then,  in  ss.  2.  and  6.,  it 
directs,  that  the  judges  of  the  inferior  as  well  as  the 
superior  courts  shall  be  authorized,  before  thej'  shall 
admit  such  person,  to  examine  him  touching  his  fitness 
and  capacity  to  act  as  an  attorney ;  and  if  they  shall  be 
satisfied  that  such  person  is  duly  qualified  to  be  admitted 
to  act  as  an  attorney,  then,  and  not  otherwise,  they  are 
to  admit  him :  and  by  s.  5.  it  is  further  provided,  that  no 
person  shall  be  permitted  to  act  as  an  attorney,  unless  he 
shall  have  served  a  clerkship  of  five  years.  The  6  6f.  2. 
C.21.  5. 2.  enacts,  "  That  any  person  admitted  an  attorney 
in  any  of  his  majesty's  courts  of  record  at  Westminster. 
shall  be  capable  of  being  admitted  to  practise  as  an 
attorney  in  any  inferior  court  of  record,  provided  such 
person  be  in  all  other  respects  capable  and  qualified  to 
be  admitted  an  attorney  according  to  the  usage  and 

custom 
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custom  of  such  inferior  court"  Now  it  seems  U>  me 
tbere  is  an  objection  to  the  form  in  which  this  mandftmus 
is  prayed)  viz.  that  it  is  to  admit  the  party  to  practise, 
as  an  attorney  in  the  court.  The  utmost  that  he  can 
have  a  right  to  is  to  be  examined  by  the  judges  of.  the 
inferior  court,  for  they  have  the  power  to  refuse  to 
admit  him,  if  upon  examination  he  is  found  not.  to  be 
skilful  and  honest  But,  supposing  that  objection  to  be 
got  over,  the  quesiiori  is,  whether  this  Court  has  any 
power  to  issue  a  mandamus  to  the  sheri£&  and  protho? 
notary  to  admit  a  person  to  practise  as  an  attorney  who^ 
according  to  the  ancient  usage  apd  custom  of  their  court, 
is  not  admissible.  The  usage,  since  3  &  4  PA.  4*  M^ 
has  been  to  admit  four  attornies  only  to  practise  in  this 
court  The  by-law  then  made  is  not  bad  as  being  in 
restriction  of  trade,  for  it  cannot  be  shewn  that  this  pei^ 
son  had,  at  common  law,  any  right  to  be  admitted  to 
practise  as  an  attorney  in  this  court,  whereas  all  persons 
have^  by  common  law,  a  right  to  exercise  their  industry 
in  carrying  on  trade;  and  a  corporation  cannot. re<f 
strain  the  common  law  right  to  trade^  unless  there  be  an 
immemorial  usage  warranting  that  restriction.  Those 
who  had  the  power  of  regulating  the  proceedit^s  of  this 
court,  had  a  right  to  impose  any  reasonable  conditions 
on  persons  appl  vinfl;  to  pra/ctise  there,  and  it  appears  to 
me  impossible  to  say  that  the  limitation  here  imposed 
was  unreasoijiable,  since  it  is  one  allowed  in  other  courts, 
and  which  has  been  recognised  by  the  legislature. 


TbeKiM 
agatna 

of  Yoiii^ 


Taunton  J.  I  am  of  the  same  opinion.  Every 
court  of  justice  has  a  right  to  regulate  its  own  pro- 
ceedings, and  it  is  in  respect  of  that  power,  that  the 
courts  of  quarter  sessions  exclude  attornies  from  being 

Vol.  III.  S  £  beard 
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ISM.       heard  where  barristers  are  present    And  so  this  courtf 
in  CoUier  ▼.  Hicks  (a),  where  a  party,  being  an  attorney, 

agamai       entered  a  police  office  with  an  informer,  for  the  avowed 
of  Yobs,      purpose  of  acting  as  his  attorney  and  advocate,  held, 
that  the  magistrate  had  a  right  to  exclude  him  from  the 
room  in  consequence  of  his  persisting  so  to  act.    The 
by-law,  which  was  made  so  far  back  as  the  reign  of 
Philip  and  Mary^  is  not  contrary  to  any  rule  of  law, 
for  attomies  of  this  court  have  no^  by  common  law, 
any  right  to  practise  in  the  inferior  courts;  and  by  the 
statute  6  G.  2.  c.  27.  s*  2.,  they  have  not  a  general,  but 
a  limited  right  only,  that  is,   provided  that  they  be 
capable  and  qualified  to  be  admitted  according  to  the 
usage  and  custom  of  such  inferior  court.    The  usage 
and  custom  of  this  particular  court  since  the  8  &  4  Pk.  4* 
M^  has  been,  that  there  shall  not  be  more  than  four 
attomies  admitted  to  practise  in  it    Smith,  therefore, 
according  to  that  usage,  was  not  capable  and  qualified 
to  be  admitted.     For  these  reasons,  I  think,  that  the 
rule  for  a  mandamus  should  be  discharged. 

Rule  discharged. 

(t)  a  J9.  4:  Ad.  607. 
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Doe  dem.  Fisher  against  Saunders.  7»irt«%, 

n^ALFOURD  had  obtained  a  rule  to  shew  cause  why  Averdictwu 
the  lessor 'of  the  Plaintiff  should  not  be  at  liberty  pUuntlffattbe 
to  proceed  on  the  verdict  obtained  by  him  in  this  case,  ^""„y^to 
unless  the  defendant  should  consent  to  a  new  order  of  •  "leroncf*  **>• 

'    awird  to  be 

reference,  to  be  drawn  up  at  the  expence  of  the  lessor  njadeonor 

bciore  the  flnt 

of  the  plaintiff,  on  the  same  terms  as  had  been  agreed  d^y  of  Ea^er 

•  •  tm    •  term,  JtpHl 

upon  at  the  assizes.     This  was  an  action  of  ejectment,  16th.    The 

,    -  It        -I  I  t      <•  attoraej  for  the 

grounded  on  an  alleged  breach  of  a  covenant  to  repair,  plaintiff  left  the 
At  the  last  Spring  assizes  at  Gloucester ^  on  the  Slst  of  his  own  nsi- 
MarcA^  the  cause  came  on  for  trial,  and  a  verdict  was  fi^t^^ctiS* 
taken  for  the  plaintiff,  subject  to  the  award  of  a  barrister,  ^  ■g«pt»  •t 
who  was  to  determine  all  matters  in  difference,  and  par-  town  to  obtain 

^  *  the  order  of 

ticularly  whether  or  not  the  premises  were  in  repair  on  reference,  and 

■end  it  him. 

the  day  of  the  demise;  if  they  were,  the  verdict  was  to  On  the  4th of 
be  entered  for  the  defendant,  with  costs;  if  not,  the  again  written  to 
arbitrator  was  to  direct  what  repairs  should  be  done,  and  ^^^^^^ 
by  what  time;  and  if  they  were  completed  in  time,  the  h^'onbSlL 
defendant  was  to  have  a  verdict,  but  pay  the  costs:  n««**ndre- 

*^  "^  turned  on  the 

Otherwise,  the  plaintiff  to  have  judgment,  and  a  writ  of  ^**»  ^^^^  *»• 

^  ^  .  found  UiatUie 

possession.    Immediately  after  the  verdict  was  taken,  the  order  of  re- 

ference  had  not 

attorney  for  the  lessor  of  the  plaintiff  left  Gloucester^  and  been  sent,  and, 

returned  to  Bristol^  where  he  resided,  having  given  in-  he watn^ able 

structions  to   his  agents  at  Gloucester  to  obtain  the  the  time  for 

order  of  reference  from  the  associate,  and  send  it  to  ^JJ^JJ  h,|d*„. 

Bristol :  and  he  afterwards  wrote  to  the  ai^ents  to  the  P*?*^ .  "^^ 

^  defendant  ha^- 

same    effect.     On   the   4th   of  Amil  (the   Gloucester  ing  declined 

■ubmitting  to 

assizes  not  being  then  over),  he  left  Bristol  on  business,  a  new  order  of 

reference  ooilie 
former  termiy  this  Court  refused  to  grant  a  rule  enabling  the  plaintiff  to  proceed  apoo 
his  Tcrdict  in  default  of  such  submission. 

3  £  2  and 


Jfi^i*       and  did  not  return  till  the  Uth.     On  the  16th  (haring 
J^    ~       found  that  the  order  of  reference  had  not  been  sent 

Dos  dem. 

Fi&HiH       over  according  to  his  desire),  he  wrote  to  the  agents  at 

tfgninti 

Sf ux^xw.     Gloucester^  but  l<;arned  by  their  answer,  received  on  the 
19th,  that  they  had  not  obtained  the  order.     On  the 

same  day  he  wrote  to  his  agents  in  London  ta  procuie 

■ 

it*  He  received  it  on  the  28th,  and  he  then  found  that 
the  award  was  to  have  been  made  on  or  before  the  fir^t 
day  of  Easier  term,  April  16th,  Immediately  on  re- 
ceiving the  order  of  reference,  he  wrote  to  the  de* 
fendant's  attorney,  stating  the  facts,  and  offering  to 
consent  to  a  rule  for  a  new  reference ;  but  this  was  Qot 
agreed  to. 

JP.  Pollock  now  showed  causey  and  distinguished  this 
case  from  Woolley  v.  KeUy  (a\  where  the  reference  had 
gone  off  without  any  fault  of  the  plaintiff,  the  arbitrator 
having  declined  to  proceed,  on  finding  that  he  had  Ueen 
consulted  in  the  cause.  [Lord  Tenterden  C.  J.  Be^ 
it  was  the  plaintiff's  own  fault.] 

Talfourd  contr^  contended,  that  as  the  term  had  fol* 
lowed  so  closely  upon  the  time  of  making  the  order  of 
nisi  priusy  the  lessor  of  the  plaintiff  might  reasonably 
claim  the  assistance  of  the  Court. 

Per  Curiam  (b).     It  was  the  plaintiff's  fault  that  tne 

arbitration  did  not  proceed ;  the  attorney  went  away 

and  deserted  the  cause.     The  rule  must  be  discharged, 

•      *      r   I 
and  the  plaintiff  may  take  the  cause  down  again  for 

trial. 

Rule  dbdiarg^' 

(a)  IJ?.  {•  Ci  68*     $9e  Ta^  w.  Grtpry,  ^B.^Ad,  774* 

(6)  UsA  r€iiftrdm  C.  J. .  IMMnk,  Peri$,  and  TaimtmSu    '^^ 
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'      ■! '        '       . 


..      «     I  1 
.    I 

Doe  dem.  Davies  against  Etton.  awnwAiy, 

June  7Ui. 

f^AMPBELLf  in  a  former  term,  obtained  a  rule  oh  A  party  r©.    . 

vy  ...  tained  attorniei 

bebalf  of  the  lessor  of  the  plaintiff  calling  on  Messrs,  to  prowcute  an 
Shearman  and  Freeman^  attornies  of  this  Court,  to  shew  d.,  and  shewed 
cause  why  they  should  not  pay  the  defendant  215/.  (costs  warrant  for  bo 
on  withdrawing  the  record  in  this  cause  at  the  assizes),  oraiiorney'puir- 
and  why  they  should  not  deposit  in  the  hands  of  the  ^"^'"iLf  u**^> 
Master  a  power  of  attorney  mentioned  in  the  rule,  and  The  aiiorniet, 

believing  it 

supposed  to  have  been  forged.     It  appeared  that  the  genuine,  took 

the  cause  to  tho 

attornies  had  been  employed  to  prosecute  this  action  a»»iies  but 

(which  was  for  the  recovery  of  some  freehold  property)  wiUidraw  the 

by  a  person  named  Collier^  who  told  them  that  he  was  ^  Y^'^  ^^l^ 

^authorised  so  to  retain  them  by  the  lessor  of  the  plain-  SJ^pi][[^tiff^' 

tiffc  an  officer   in   the  army,   then   in   the  Mauritius.  •»»d.«^"  "broad 

»..    I  I         •     '  "^  dunng  theia 

Collier  afterwards  left  with  them  a  power  of  attorney,  pfoceedingi, 

diuvowcd  them 

purporting  to  be  signed  by  the  lessor  of  the  plaintiff,  on  bi«  return^ 

,  .  .       .  ,  alleging  the 

aQ(^  to  authorise  Collier  to  institute  the  proceedings  on  power  of  attor- 
.  his  behalf.     The  attornies  took  the  cause  to  the  assizes  forgery;  and 
for  trial,  but,  by  the  advice  of  counsel  on  a  consult*  niotion*by  him 
^ation,   withdrew   the   record,   on   which    occasion   the  *"**'«*  **»« 

'  '  attornict  to  pay 

defendant's  costs  were  as  above  stated.     Davies.  the  ^po»^D. 

gi^mg  security 

lessor  of  the  plaintiff,  afterwards  returned  to  England^  ^  "^y  them 

3^T*  .  .  .  6       -^   Uieamountif 

and  denied  having  given  any  authority  to  Collier^  or  they  should  tuc 

V  '■ «       '     '  ;      ceed  in  an  itiue 

^xecuted  any  power  of  attorney ;  and  it  was  stated  m  whidi  the  Court 
his  affidavit  and  others,  in  support  of  the  rule,  that  the  which  Uieau 
signature  to  this  instrument,  and  the  attestation,  were  i^^^iljntiffrand 
.rlofjl^    The  rule  had  been  enlarged  to  give  Messrs.  ^\*^*^J,^^' 

Shearman  and  Freeman  time  to  find  Collier^  from  whom  or  not  the  eject- 
ment was  com* 

they  ^expected  to  gain  inrormation  respecting  his  sup-  mcnoed  or 

•4w.•\*M^-•. .  — .  s*^^  .  t.  w^^^    L  .w  •'^-^^•♦-•' .;.-  earricd  on  with 

S  £  3  posed  thepriTltyofA 
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ISSSi       posed  anthoritj  to  imtitate  proceedings;  bat  he  bad 
"     7*       not  been  met  with. 

Dotdtttk 
ogainti 

firam  Sir  James  ScarUtt  and  Kelly  now  shewed  cause  on 

behalf  of  the  attomies,  and  contended  that  they  were  not 
liable^  at  least  upon  this  summary  application ;  and  they 
relied  upon  the  dictum  of  Holt  C.  J.,  in  an  Anonymous 
case,  1  Salk.  86.  {a\  that  *^  where  an  attorney  takes  upon 
him  to  appear,  the  Court  looks  no  further,  but  proceeds 
as  if  the  attorney  had  sufficient  authority,  and  leaves  ike 
Jfarhf  to  his  action  against  him  J* 

Campbellf  for  the  lessor  of  the  plaintiff,  insisted  that 
the  attomies  were  bound  to  pay  the  cost%  and  might 
have  their  action  against  Davies  for  the  amount,  if  they 
should,  at  any  time,  be  in  a  condition  to  prove  him 
liable. 

Whateley,  for  the  defendant  (contending,  however, 
that  that  party  was  not  under  the  necessity  of  appear- 
ing), cited  Robson  v.  Eaton  (b)  as  an  authority  to  shew 
that  the  attomies  were  liable,  even  if  they  had  been  de- 
ceived by  a  forged  power  of  attorney. 

2^  Court  (c)  said  there  was  strong  reason  to  believe 
that  the  action  had  been  carried  on  without  authority, 
but  they  would  not  absolutely  exclude  Messrs.  Shear' 
man  and  Freeman  from  proving  the  contrary  if  they 
should  be  able  to  do  so.  They,  therefore,  ordered  that 
Messrs.  Shearman  and  Freeman  should  pay  the  defend- 
ant 215/.,  and  costs  of  his  appearance,  to  be  taxed  by 

(a)  And  see  1  ^cb,  89.»  pi.  65.  (b)  1  T,  R.  69, 

(c)  Lord  Tenterden  C  J.>  LUUedak,  Parke,  and  Taunton  Js. 

the 
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the  Masteri  upon  the  lessor  of  the  plaintiff  giving       IBS& 
security  to  the  satisfaction  of  the  Master^  to  refund  the 
money  in  case  they  should  succeed  on  the  trial  of  an       Ba 
issue  in  which  they  were  to  be  plaindffi,  and  the  lessor       £fiQ& 
of  the  plaintiff  defendant,  on  the  question,  whether  or 
not  this  action  was  commenced  or  carried  on  with  the 
authority  or  privity,  directly  or  indirectly,  of  the  lessor 
of  the  plaintiff;  the  plainti£&  in  such  feigned  issue  to 
proceed  to  trial  without  delay ;  the  power  of  attorney  to 

remain  in  the  hands  of  Messrs.  Sheanhan  and  Freenuin^ 

« 

the  lessor  of  the  plaintiff  being  at  liberty  to  inspect  and 
take  a  copy  of  it ;  and  that  until  the  said  feigned  issue 
should  be  determined,  the  first-mentioned  rule  should 
stand  enlarged  (a). 

(a)  Hie  lenor  of  th«  pUintiff  gave  the  flecuriij  nquiredf  and  the 
defendant  taxed  bis  costs  of  appearing  on  this  motion*  Metm.  i^eamum 
and  Freeman  did  not  pay  the  money,  or  proceed  to  try  the  feigned  iasue. 
In  HUary  term,  IS33»  Whaidey^  on  behalf  of  the  defendant,  obtained  a 
rule  nlai  for  an  attachment  againit  them  ibr  nonpayment  of  the  ooeti  of 
the  ejectment,  and  of  appearing  on  the  motion^  and  that  nde  waa  in  the 
■ame  term  made  absolute. 


SE  4 


•*""""'      f'i  '     •  '  ■'•'  t'j-'f   If'-*  .     ■•    * 

•MAWMiJua  Jto WARDS  against  Buchanan, 

By  7  0. 4.  ^ASSUMESITLbylhe  plaintifT  as  manager  of.  the 
powering  ccN  i  Manchester  9Xidi  Liverpool  district  banking  company^ 
Ifon/Sr^  '  established  by  virtue  of  the  act  7  G.  4.  c.  46.,  on  a 
partnenhips  to    proraissory  note.     Plea,   general  issue.     At   the   trial 

cany  on  the       -'*  •'  '    *^ 

buMiMwof        before  Bolland  B.  at  the  Summer  assizes  for   C/iester 

bankinff.  U|i 

enacted  that       I8S1,  the  plahitiff  gave  in  evidence  a  copy  of  the  return 

before  any  rr»        i        • 

Buch  corpora,  made  to  the  stamp-ofnce  by  the  company,  pursuant  to 

iisue  bills  or  Sk  4.  of  the  act,  to  shew  that  the  names,  places  of  abode, 

up^onoyoo  ^^^  titles  of  office  of  two  public  officers  of  the  co- 

an^L^oint**'  partnership,  had  been  duly  delivered  to  the  commis- 

'****b**V"*^  sroners  of  stamps,  as  required  by  that  section.     In  that 

■ecretarjr  or  retum,  the  plaintiff  was  described  as  "  general  manager*' 

other  peraon  o  o 

being  one  of      )of  the  Company.     The  return  bore  date  on  tiie  14th  of 

the  public 

officer!  neit  Jpril  1831.  The  present  action  was  commenced  iti 
conuining,  MtcJiaelmas  term  1830.  It  was  objected,  on  behalf  of 
tWn^Se"*  **  defendant,  that  the  return  made  in  1831,  did  not 
names  M)d  'prove  the  plaintiff  to  have  been  manager  in  1830.  The 
of  two  or  more   plaintiff's  counsel  then  offered  parol  evidence  of  tlie 

nembersof 

auch  corpora-     appointment,  but  the  learned  Judge  was  of  opinion,  that 

tion,  &c.,  who 

ibail  have  been   by  the  4th  and  5th  sections  of  the  act  (a),  no  evidence 

appointed  pub-  ^ 

lie  officers  Oi 

thereof,  and 

in  whose  names, the  corporation  ^hall  sue  and  be  sued ;  such  account  to  be  annually  re- 
turned to  the  Btanr)p-o6fice  between  certain  days,  and  a  copy  thereof  to  be  evidence'  of  (he 
appointmoDt  of.  sutih  oflicere.  In  an  action  brought  by  such  officer  on  belialf  of  'a  banlBing 
company,  the  retMra  to  Uie  stamp^office  is  not  the  only  admissible  evidence  of  his  bei^g  uma 
of  the  public  officers,  but  it  may  be  proved  aliunde. 

(a)  The  material  parts  of  the  act  are  as  fallows :  — 
Sect.  1.' enables  copartnerships  of  more  than  six  persons  to  cioiy  dti 
business  aSi  bankers,  at  the  distance  of  more  than  sixty-five  milee  ftwn 
'^Zondon,  on  ccrttdn  condhlons.' 

' '  Sect.  A.  enacts;  tHat  b'dfbrb  any'  such  corporation  or  copartnership,  e»> 
"^^fi^  the  OQittb^r  i^'six  T^ehtAs,  b  England,  shall  begin  to  isiueafiy 
*■  bills 
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of  that  fact  was  admissible,  except  the  return ;  and  the 

plaintiff  was .  nonsuited.    A  rule  nisi  was  obtained  in 

the  following  terniy  for  setting  aside  the  nonsuit^  and 

for  a  new  trial. 

J.  H.  Liqyd 


bilh  or  notes,  or  borrow,  owe,  or  take  up  any  money  on  tbeir  biUs  or 
notes*  an  account  or  return  shall  be  made  out,  according  to  tbe  form  con- 
tained in  the  schedule  marked  (A)  to  this  act  annexed,  wherein  shall  be 
set  forth  the  true  names,  title,  or  firm  of  such  intended  or  existing  corpo- 
ration or  copartnership,  and  also  the  names  and  places  of  aliode  of  all  the 
members  of  such  corporation,  or  of  all  the  partners  concerned  or  engaged 
in  such  copartnership,  as  the  same  respectively  shall  appear  on  the  books 
of  such  corporation  or  copartnership,  and  the  name  or  firm  of  erery  bank 
or  banks  established,  or  to  be  established,  by  such  corporation  or  oopart- 
nership,  and  also  the  names  and  places  of  abode  of  two  or  more  porsoosy 
being  members  of  such  corporation  or  copartnership,  and  being  resident  in 
JSngtfind,  who  shall  have  been  appointed  public  officers  of  such  oorporstlon 
•  or  copartnership,  together  with  the  title  of  office  or  other  description  of 
.Avery  such  public  officer  respectively,  in  the  name  of  any  one  of  whooi 
such  corporation  shall  sue  and  be  sued  as  hereinafter  provided,*'  &c« 
'^  Atid  every  such  aooount  or  return  shall  be  delivered  to  the  commissioa- 
crs  of  stamps,  at  the  stamp-ofiice  in  London,  who  shall  cause  the  same  to 
be  filed  and  kept  in  the  stamp- office,  and  an  entry  and  registry  thereof  to 
be  made  in  a  book  or  books  to  be  there  kept  for  that  purpose,"  &c 

SeCL  5.  enacts,  *^  That  such  account  or  return  shall  be  made  out  by  tho 
secretary  or  other  person,  being  one  of  the  public  officers  appointed  a* 
aforesaid,  and  shall  be  verified  by  the  oath  of  such  secretary,  or  other 
public  officer,  uken  before  any  justice  of  tbe  peace,  8m.,  and  that  sooh 
'account  or  return  shall  betweea  the  38th  day  of  Ff^rutuy  and  tho  SSlh 
day  ot  March  in  every  year,  after  such  corporation  or  copartnership  shall 
be  formed,  be  in  like  manner  delivered  by  such  secretary,  or  other  public 
'officer  as  aforesaid,  to  the  commissioners  of  stamps,  to  be  filed  and  kept 
in  the  manner  and  for  the  purposes  as  hereinbefore  mentioned." 

SecL  (S.  enacts,  **  That  a  copy  of  any  such  account  or  return  so  filed  or 
'Jcept,  and  registered  at  the  stamp  office,  as  by  this  act  Is  directed,  and 
which  copy  shall  be  certified  to  be  a  true  copy,  under  the  hand  or  handa 
of  one  or  more  of  the  commissioners  of  stamps  for  the  time  being,  upoa 
proof  made  that  such  certificate  has  been  signed  with  the  handwriUng  of 
the  person  or  persons  making  the  same,  and  whom  it  shall  not  be  necea> 
tMTf  to  prove  to  be  a  commissioner  or  commissioners,  shall  in  all  proceed- 
ings, civil  or  criminal,  and  in  all  cases  whatsoever,  be  received  in  eyidcn^o 
«s.prouf  of  the  appointment  and  authority  of  l|ie  p^blic  officers  nam^  in 
Mich  account  or  return,  and  also  of,  the  iac^^^^t  aUp^noni  named  therein 
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1882. 

£iMirAiJis 
agamit 

BVCBAVAX. 


(7,  H.  Licyd  in  tbis  term  shewed  cause.  Pard  evi- 
dence of  the  appointment  was  properly  rejected.  By 
sect.  9.  of  the  statute^  all  actions  are,  from  and  after  the 
passing  of  the  act,  to  be  commenced  and  prosecuted  in 
the  name  of  one  of  the  public  officers  nominated  as  qfare^ 
said.    That  must  allude  to  the  enumeration  of  members 

and  officers  made  out  and  returned  to  the  stamp-offio^  as 

• 

required  by  sect  4. :  no  other  nominaUon  is  mentioned 
in  the  act.  Parol  evidence,  even  if  admitted,  that  the  party 
was  i^pointed,  and  acted  as  an  officer,  would  not  be  suf- 
ficient, for  to  be  duly  appointed  an  officer  he  mast  be  a 
member,  and  that  could  only  be  shewn  by  his  name  and 
place  of  abode  appearing  on  the  return.  The  mere 
appointment  of  an  officer  at  some  time  before  the  com- 
mencement of  the  action,  would  not  prove  that  he  con- 
tinued so  at  that  period,  for  the  officers  may  be  changed; 
and  sect.  8.  provides  for  the  making  of  additional  re- 
turns in  that  event.  The  act  is  very  particular  in  its 
limitations,  and  one  of  its  main  objects  is  perfect  pub- 


^as  memben  of  such  corporation  or  copartnerahip  were  memben  thereof  at 
the  date  of  such  account  or  return. " 

Sect  9.  enacts,  '^  That  all  actions  and  suits,  and  also  all  pedtiona  to  found 
any  commission  of  bankruptcy  against  any  person  or  persons  who  may  be 
at  any  time  indebted  to  any  such  copartnershipi  carrying  on  business  under 
the  provisions  of  this  act,  and  all  proceedings  at  law  or  in  equity  under 
any  conunission  of  bankruptcy,  and  all  other  proceedings  at  law  or  in 
equity  to  be  commenced  or  instituted,  for  or  on  behalf  of  any  audi  co- 
partnership, against  any  person  or  persons,  bodies  politic  or  corporate,  or 
others,  whether  members  of  such  copartnership  or  otherwise,  for  reooTering 
any  debC^  or  enforcing  any  daima  or  4emanda  due  to  luch  coyartnenhip, 
or  for  any  other  matter  relating  to  the  concerns  of  such  copartnership, 
shall  and  lawfully  may,  from  and  afVer  the  passing  of  this  act,  be  com- 
menced or  instltnted,  and  prosecuted  in  the  name  of  any  one  of  the  public 
ofiBcers  nominated  as  aforesaid,  for  the  time  being,  of  such  copartnenhip, 
as  the  nominal  plaintiff  or  petitioner  for  and  on  behalf  of  such  copartner- 
ship." And  such  officer  shall  in  like  manner  be  made  defendant  in 
afetioni^  &&  against  such  copartnerthip. 

lici^ 
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licity  with  respect  to  the  composition  of  these  new  co-       1882. 
partnerships. 


J^Jeroisj  contra.  The  provisions  of  sect.  4.  reftf 
entirely  to  the  power  which  these  companies  were  to 
exercise  of  issuing  notes,  or  borrowing,  owing,  or  taking 
up  money  on  their  bills  or  notes.  That  clause  imposes 
no  restriction  with  regard  to  the  bringing  of  actions* 
[Lord  Tenterden  C.J.  Actions  can  only  be  brought 
by  the  public  officers  there  mentioned.]  The  words  in 
sect.  9.,  that  all  proceedings  at  law  shall  and  may  be 
instituted  *^  in  the  name  of  any  one  of  the  public  officers 
nominated  as  qfartsaid  for  the  time  being  of  such  co- 
partnership/' are  not  connected  with  the  fourth  section. 
Probably  tiiey  referred  to  some  intermediate  clause^  which 
was  afterwards  struck  out.  But,  assuming  the  return  to 
have  been  the  proper  evidence  that  the  plaintiff  was  a 
puUic  officer  entitled  to  sue,  it  is  not  the  only  evidence. 
The  affidavit  filed  at  the  stamp-office  by  the  proprietor 
of  a  newspaper,  under  88  G.  3.  c.  78.  (or  a  certified 
copy  of  it,)  is  made  evidence  of  proprietorship,  by  5. 9. 
of  that  statute,  which  in  some  degree  resembles  5. 6.  of 
the  present  act ;  but  there  is  no  doubt  that  such  pro- 
prietorship may  be  proved  aliunde. 

Lord  Tenterden  C.  J.  It  appears  that  in  this  case 
the  copy  of  the  return  to  the  stamp-office  made  pur- 
suant to  the  statute,  would  not  answer  the  purpose  for 
which  it  was  produced,  of  shewing  that  the  action  was 
commenced  by  a  public  officer  of  the  company ;  and 
parol  evidence  of  the  plaintiff's  appointment  was  then 
offered,  to  prove  that  he  was  a  public  officer  at  the  time 
of  bringing  the  action.  The  learned  Judge  rgected 
that  proof,-  supposing  that  the  reception  of  it  was  pre- 
cluded 


EovtaeSs 
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^uded  by  thfi, ^uj'jth  and  pixth  sections  of  the  statute; 
.'.  .  .""  axid  the  questipQ  i3>| whether  or  oot  he  was  right  in  so 
againtf  ^     doiHg*     We  ftK  all  of  opinion  that  the  act  does  not 

make  the  return, the  pnly  admissible  evidence,  and  that 

the  parol  testimony  ought  to  have  been  received.     The 

irule  will  therefore  be  absolute. 

Parke  J«    The  fourth  section,  in  speaking  of  the 
amount  to  be  made  out  according  to  the  form  there  pre- 
scribed, treats  only  of  the  requisites  which  are  to  be 
fulfilled  before  the  company  shall   issue  or  take  up 
money  upon  their   bills  or  notes.      The  ninth  directs 
that  actions  and  suits  shall  be  prosecuted  and  defended 
by  one  of  the  public  officers   **  nominated  as  afore- 
said."    That  must  mean  appointed;  and.  Sli^lir^  m- 
tervening  section  between  this  and  the  fourth  (sdc^  5.), 
.  it  is  enacted  that  the  return   to  the  stamp^offioe^  4in 
rected  in  the  latter  part  of  sect. 4.,  shaU^be  made  \b$ 
'■  the  secretary  or  other  person,  <^  being  one  of  the  pubF 
6  lie  officers  appointed  as  aforesaid/'     By  this  vseettod 

•    therefore,  it  is  clear  tfiat  the  officer  may  be  appoioti^b 
and  act,  previously  to  the  return,  for  the  officer  htm^eif 
'] ,  ,      .         is  to  make  the  return.     And  the  act  evidently  oMteoft 
plates  that  these  companies,  when  fomiedf  indy<sile  Of 
be  sued,  although  the  time  may  not  haxft-  Cow^  -for 
-'■   •    ■•  making  the  returns.  •    lo    im  j 

Taujnton  J.  It  appears  to  me  that  the  object  of 
sect*  4.  is,  tliat  the  companies  may  enable  tb^cBtfslvarto 
issue  notes,  by  making  out  the  accounts  there  dii:ec^e^j 

•  ft 

but  that  this  clause  presumes  the  appointment  of  offiicer$ 
to  be  already  tpod^ :  <^wd  I  think  tliat  appointment 
tniiy-'be  proved  by  other  evidence  than  the  certified 
copy  of  the  return.    Sect.  9.  enacts,  that  all  actions 

shaU 
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Byt'iiA'i^Ain 


shall  be  brought  by  the  public  officers  "  nominated  as  1832. 
aforesaid  r  that  is,  appointed,  as'it^ \k  "{ireiaoifery  taken  J^^ 
for  granted  they  will  have  been.  '1  ihlnk'it  b  not  es- 
sential for  companies,  under  this  ac^  to  prove  iJhe  return 
to  the  stamp-office  in  any  actSons  but  those  brought  by 
them  upon  bills  issued  by  themselves,  within  the  fourth 
section ;  but  it  is  unnecessary  to  pronounce  an  opinioti 
on  that  point  now.  At  all  events,  the  return  was  not 
the  only  medium  of  proof  in  the  present  case. 

Rule  absolute. 


Armitagb  against  Hamer.  rrUa^, 

°  June  Stfa. 

A  SSUMPSIT  by  the  plaintiff  as  one  of  the  public  To  entitfo  • 

^^A.  bsnking  com* 

^yfficevs  of  the  Hudder^ld  Banking  Company,  ac-*  panj  to  sue  by 
obrcSng'  to'lhe  form  of  the  statutes,  &c.,  against  the  de-  cer  pursuant  to 
ftndiint  as  drawer  and  indorser  of  a  bill  of  exchange^  It  u sufficient' 
Pitefll,  the  general  issue.  Thiacau^e  W9s  first  tried  before  j^i^i^tSJ"" 
Lord  Tenierdm  C.J.»  at  the  London  sittings  after  JJ^lJJJ^j^J^ 
Drinitg  tmm  1831,  and  again  (a  new  trial  having  been  *^'^-  ^  ^"4- 

Oft  &C«   8 

femnted  on  affidavit)  before  the  JLord  Chief  Justice,  at  '*  public  ofB- 

ocr*' of  theco- 

the  sittings  after  the  following  Michaelmas  term.    By  partnership:  at 

Ibe  Lord  Chief  Justice's  note  of  the  former  trial  (which  lence  of  proof 

Wfts  iTMd  on  this  by  order  of  the  Court),  it  appeared  specific  office!^ 

that,  on  the  former  occasion,  a  return  to  the  stamp-r  '^^"n^JJih)^ 

office,  pursuant  to  the  act  7  G.  4.  c.  46.  (a),  was  pro-  ^'"*  "JJ* 

lc»    .*  I  •      '  appointed  fur 

the  putpose  of  suing  and  being  sued* 
^^TNytiglattf  tticb  oomiMmy  Co  suo  bj  its  public  ofic«(  it  not  dcfrated  if  it  appear  tliat,  in 
the  return  to  the  stamp  office,  the  places  of  abode  of  one  or  more  partners  are  omitted,  there 
behrg  no  evidence  that  the  relani  nrioi  io  thia  jrespect  Aom  ^  oompapy's  books.  And 
if  suob  proof  were  given,  tenMe  that  the  return,  if  correct  as  to  the  public  officers,  would 
itiil  be  tufbdent  to  mainttUn  the  actiDO. 


(a)  See  page  t89.  t»U  (o?*iktlD. 


*'     '  *  •  1  I  * 


794  CASES  IK  TRINITY  TERM 

1889#  daced,  to  shew  the  title  of  the  plaintiff  to  sue  as  the 
"^"*  public  officer  of  the  company.  The  return,  as  to  the 
jjfffjNjr  public  officers,  was  as  follows :  — ^^  Names  and  descrip- 
tions of  the  public  officers  of  the  said  copartnership. 
Joseph  Walker^  Esq.,  of  LasceUes  HaUj  Joseph  Armitagej 
Esq.,  of  Milns  Bridge  House,  both  in  the  county  of 
York.**  No  other  public  officers  were  mentioned. 
Under  the  head  of  <*  names  and  places  of  abode  of  the 
partners,"  were  some  names  to  which  the  places  of  abode 
were  not  added.  The  company's  books  were  not  pro- 
duced or  called  for  at  either  trial.  It  was  contended, 
on  the  second  trial,  that  the  return  was  not  such  as  the 
act  required,  and  that  the  plaintiff  ought  to  be  non- 
suited, but  the  objections  taken  were  overruled  by  Lord 
Tenterden,  and  the  plainti£P  had  a  verdict  A  rule  nisi 
was  afterwards  obtained  for  a  new  trial,  on  the  grounds 
that  the  return  did  not  state  what  particular  offices  Mr. 
Walker  and  Mr.  Armitage  held  in  the  company;  and 
that,  in  some  instances,  it  did  not  mention  the  places  of 
abode  of  the  partners. 

Sir  James  Scarlett  and  Cresswell  now  shewed  cause. 
The  defendants  have,  in  this  return,  all  the  information 
that  the  s&tute  renders  necessary.  Sect  4.  requires 
that  the  return  shall  set  forth  the  names  and  places  of 
abode  of  two  or  more  members  of  the  copartnership, 
who  shall  have  been  appointed  public  officers  of  such 
copartnership,  together  with  the  title  of  office  or  other 
description  of  every  such  public  officer  respectively,  in 
the  name  of  any  one  of  whom  such  copartnership  shall 
sue  and  be  sued,  as  provided  in  sect  9.:  and  that  section 
directs  that  actions,  &c.  on  behalf  of  and  against  such  co- 
partnerships, shall  be  brought  by  and  against  any  one  of 

the 
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tbe  public  officers,  nomiDated  as  aforesaid,  for  the  lime  188S; 
being,  of  such  copartnership,  as  the  nominal  plaintiff  or  -*-*» 
defendant,  on  their  behalf.  The  description  required  in  j^sofaM 
sect  4.  is  with  reference  to  the  object  there  pointed  out,  of 
suing  or  being  sued ;  **  public  officer"  means  a  public  re- 
presentative for  those  purposes ;  and  it  is  sufficient  that  he 
be  described  as  such,  unless  he  holds  any  other  specific 
office,  in  which  case  he  b  to  be  designated  by  that.  But 
it  is  not  necessary  that  he  should  hold  any  other  office, 
nor  is  it  to  be  assumed  that  he  does.  If  it  had  been  ex- 
pressly stated  that  the  plaintiff  was  appointed  a  public 
officer  of  the  company  for  the  purposes  of  suing  and 
being  sued,  that  would  have  i^een  sufficient;  and  the 
same  is  to  be  inferred  when  the  description  is  *'  public 
officer"  and  nothing  more. 

■ 

Baich  contri.  It  has  been  decided  in  Edwards  v. 
Buchanan  (a),  that  if  the  return  be  not  sufficient,  the 
appointment  of  a  party  as  public  officer  of  a  banking  com- 
pany may  be  proved  by  parol ;  but  here,  no  parol  evi- 
dence was  given.  Then  was  the  return  sufficient  ?  Un- 
less made  according  to  the  statute  it  is  no  return.  Now, 
by  the  statute,  the  places  of  abode  of  all  the  partners  are 
to  be  returned ;  and  this  is  of  importance,  because  every 
individual  is  liable  for  the  partnership  debts.  [^Parke  3* 
If  this  objection  had  been  pressed  at  the  trial,  the  com- 
pany's books  might  have  been  referred  to,  to  see  whether 
the  return  corresponded  with  them.  The  act  requires 
the  names  and  places  of  abode  to  be  returned  only,  '^  as 
the  same  respectively  shall  appear  on  the  books  of  such 
corporation  or  copartnership."]  The  plaintiff  should 
have  shewn  that  they  were.    As  to  the  other  ohjection, 

(a)  Anil,  p.  789. 

sect. 
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185t.      sect  4t.  directs,  that  the  return  shall  contain  the  names 
and  places  of  abode  of  two  or  more  members  who  shall 


wiMH  have  been  appointed  public  officers,  ^*  together  with  the 
title  of  office  or  other  description  of  every  such  public 
officer  respectively."  This  evidently  contemplates  some- 
thing additional  to  the  mere  mention  of  tlie  parties  as 
public  officers.  Besides,  the  return  here  only  names 
two  persons  as  public  officers,  and  none  as  bearing  any 
specific  office;  yet  there  must  be  some  persons  of  this 
latter  description  in  such  a  company.  The  act  mentions 
several,  as  the  cashier  or  accountant,  and  the  secretary. 
[Lord  Tenterden  C.  J.  The  company  may  not  think  it 
expedient  to  name  those  as  officers  to  sue  and  be  sued.J 
By  sect.  10.  an  action  brought  by  one  public  officer  and 
tried,  may  be  pleaded  in  bar  of  another  action  brought 
for  the  same  cause  by  any  other  public  officer  of  the 
same  company.  The  plaintiff  ought  to  describe  him- 
self so  as  to  enable  the  defendant  to  plead  this  with 
precision. 

Lord  Tenterden  C.  J.  With  regard  to  the  objec* 
tion,  that  in  some  instances  the  places  of  abode  of  the 
partners  are  not  specified  in  the  return,  I  think  all 
the  act  requires  is,  that  the  names  and  places  of  abode 
be  specified  as  they  appear  on  the  books.  Non  consUt, 
in  this  case,  that  they  were  not:  and  if  it  were  other- 
wise, I  think  it  would  be  going  a  great  way  to  sa^y  that, 
the  omission,  in  any  one  instance,  of  a  partner's  place  of , 
abode  would  make  the  return  void.  Then  it  is  said 
that  in  this  return  no  character  is  given  to  Mr.  Walker 
and  Mr.  Armitage  but  that  of  *'  public  officers  of  the 
copartnership."  The  act  requires  that  the  return  shall 
contain  the  names  and  places  of  abode  of  two  or  more 

perMHWf 
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persons,  being  members  of  sucl^  cppartn^rship,  who 

shall  have  been  appointed  public  o$cers,  together  with . 

the  title  of  office,  or  other  descriptions  of  every  such        nganvS^ 

public  officer  respectively.     But  it  does  not  appear  that 

these  parties  had  any  other  tide  than  that  of  public 

officers;  if  so,  no  other  *^  title  of  office"  could  be  added 

to  their  names :  and  the  ^*  other  description  "  of  each  is 

given.     I  am  tlierefore  of  opinion,  that  the  return  was 

sufficient. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  I  think 
the  entry  of  each  partner's  place  of  abode  is  not  a  con- 
dition precedent  to  the  right  of  the  officers  to  recover  in 
the  name  of  the  company.  As  to  the  description  of  the 
officers,  k  appears  to  me  that  the  general  designation  of 
them  in  this  return  is  no  ground  of  objection.  If  more 
were  required,  it  might  sometimes  be  difficult  to  express^ 
without  many  lines  of  description,  the  functions  exer- 
cised by  a  particular  officer.  All  that  is  required  by 
•ect.  9.  is,  that  actions  be  commenced  and  prosecuted  in 
the  name  of  *^  any  one  of  the  public  officers  nominated 
as  aforesaid  for  the  time  being;"  X  think,  therefore,'  that 
the  return,  as  proved  on  the  trial,  was  sufficient. 

Parke  J.  I  am  of  the  same  opinion.  I  do  not  mean 
to  say,  that  even  if  it  had  been  {proved  that  the  r^m, 
in  oinitting  the  places  of  abode  of  some  members,  had 

not  corresponded  with  the  books,  that  would  have  been 

* 

a  valid  objection  to  the  plaintiff's  right  to  recover :  my 
present  opinion  is,  that  it  would  not :  and  I  think  it  would 
be  very  inconvenient  if  a  company  like  this,  suing  by 
its  public  officer,  were  on  every  occasion  obliged  to 
produce  its  books  to  shew  that  the  return  was  corrects 
Vol.  111.  S  F  It 


fi^A       It  tfFt)«&h  to  me^  >d)flt  tfav  certified  co|^  prdUinaot  iibai 

^^,         ch6  stamp^^oift  ih  ibli  case,  contained  Imfiiddot  pnbf 

<^i^^       Df  the  aotliarky  of  the  public  officers  tx>  soe  nhder 

the  statlite ;  and  that  the  action^  therefore^  if  as  ikufinv 

taioaUle. 

Tavk'Tox  J.  concurred. 

Rule  dlsditti^ged; 


•t      J  'i 


-*>*%»  Fox  against  Gaunt* 

•AV 
Siupicioii  ^tl£SPA8S  for  an  assault  and  falsa  imprispninieiM^! 

bai,  on  a  former  The  defendant  pleaded  the  general  isBue^  altid  /vemmli 
^t^'m^  pleas  in  justification  x  one  of  which  wb«b  ihat.aa-Qi^tjd^ 
t^^^f^  P«^  P«"®"  ^^  common  cheat,  to  th«  defop^MMjUilf) 
dbvse  toa  "*  «  known»  had  obtained  ^oods  from  him  on  l^sOipi^HmMh 
■table  withoot     (the  particiikirB  of  which  ofii^nce  were^set  ^)ii:fa^  ^iM 

a  justice  t 

iranmnt;  and     plea)}  that  the  plaintiff  afierwards,  and  jual  bl^i;#.|lMi 

there  is  no  dis- 
tinction in  ttiis    time  wfaen^  &c«  passed  by  the  defendant's  shifii  9^^Mt> 

one  kind  of       pointed  out  to  bim  by  the  defendant's.  sei;v4i»  ;t^%  4M 


and  i^^«b^at   P«^«>n  "^tho  had  so  obtained  the  goods^  wt^^i^^^H^ 
^JJJ^^'J^  defendant  having  gdod  and  probable  eaas^  ^r^^^^ei^M 

and«vehemently  suspecting  and  believing9:ihaltb€t|pWn«( 
tifi^  wa^  the  person  who  had  committed. ^be^K#^iiVW'. 
for  the  purpose  of  having  him  apprelieQde(i(/iQn4r)#l^ 
amined  touching  the  same,  at  the  time  yihwi  Sv^igmii 
chai^  of  him  to  a  peace  officer,  and  requested. fM^ 
offiter  ta  ttike  and  keq)  him  in  custody  tillbedbould.^. 
carried  befofe  a  jtastipe^  and  to  car^  hint  b^rci  gifulii 
jw^  ^  be  «Mmiaedi  tonchiiig  the  preraise%.«|ui  4will 
<•  \  with 


ShNum 


wkh'  Accondiag  to  law;  oa  vbichroccMon  ^he.  f^€9       >£9ft 
^iffioer^at the  defendant's  reauesi^  didi  ai»>fcikeihim^  &fi^         „ 
and. brought  him  before  a  justice  t<^.bejcxalDi»edy  fcc«s       5^^^ 
and  the  jaslice,  not  being  satisfied  of  the  plaimiif '9 
identity,  discharged  him  out  of  custody,  &c. .   Q^li^ 
cation,  de  injuria.     At  the  trial  before  Lord  Tenter^ 
den  C.  J.,  at  the  Middlesex  sittings  after  Michaelmas 
teriP'itSly  the  defendant  had  a  verdict  on  the  above 
special  plea.     A  rule  nisi  was  obtained  in  the  following 
term  for  judgment  non  obstante  veredicto,  on  the  ground 
that  a  private  person  could  not  justify  giving  another 
into  custody  on  suspicion  of  a  misdemeanor. 

Hutchinson  and  Heaton  now  shewed  cause.     It  is 
tibe,'the  books  which  treat  of  arrests  by  private  persons 

• 

ibricfe  *a  '-distinction  between  misdemeanor  and  felony, 
bail  iAm  seems  applicable  to  misdemeanors  which  merely 
cbilstktfie  a  breach  of  the  peace,  where  it  is  clear  that, 
aft§i<<thie!  ofience  is  -o^r,  the  arrest  cannot  be  justified  i 
bllV  tehees  partaking  of  the  nature  of  felony,  {b%  -a 
flWikd,  which  borders  upon  theft,)  may  come  under  a 
dftrMt  rtlek  [Lord  Tenierden  C.  J.  The  dtstindion 
tetWete  Ifetony  and  misdemeanor  is  well  known  and  re^ 
d6^i^>,'  tMrt  is  there  any  authority  for  distinguishing 
b£tt#eeti  btie  kind  of  misdemeanor  and  another  ?]  There 
is^kio'^iHefct  authority,  but  in  Hawk.  P.  C  book  2.  e.  12. 
si'W.  tt^s^aid  (after  stating  that  "  regularly  no  private 
pek^ot)  eaii,  of  his  own  authority,  arrest  another  for  a 
bare  breach  of  the  peace  after  it  is  over "),  "  Yet  it  is 
hblden  by  some,  that  any  private  person  may  lawfiilly 
arrest  A  tiospicious  night  walker,  and  detain  him  till  he 
dake  it  appear  that  he  is  a  person  t>f.gocd  'tepiitatiotu 
AWit  bath  been  adjured)  thai  atiy^oise  ma^  iqfpBc^ 
^  3F  9,  hend 


.is 


lit 


1  1       ■      I  ,"   c  • 
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1832.  hend  a  common  notorious  cheat  going  about  the  countrjr 
With  false  dice,  and  being  actually  caught  playing  with 

Fox 

a^ainfi  them,  in  order  to  have  him  before  a  justice  of  peace ; 
for  the  public  good  requires  the  utmost  discouragement 
of  all  such  persons ;  and  the  restraining  of  private  per- 

■ 

sons  from  arresting  them  without  a  warrant  from  a 
magistrate  would  often  give  them  an  opportunity  of 
escaping.  And  from  the  reason  of  this  case  it  seems -to 
follow,  that  the  arrest  of  any  other  ofTendei^s  by  private 
persons,  for  offences  in  like  manner  scandalous  and  pre- 
judicial  to  the  public,  may  be  justifiedi"  The  same 
doctrine  may  be  inferred  from  Haters  P.  C.  part  2.  c  1 0. 
and  ell.  p. 88,  89. 

Lord  Tenterden  C.J.  The  instances  in  Haxokins 
are  where  the  party  is  caught  in  the  fact,  and  the  ob^ 
servation  there  added,  assumes  that  the  person  arrested 
is  guilty.  Here,  the  case  is  only  of  suspicion.  The 
instances  in  HalCf  of  arrest  on  suspicion  after  tne  (act 
is  over,  relate  to  felony.  In  cases  of  misdemeanor,  it  is 
much  better  that  parlies  should  ^pply  to  a  justice  of 
peace  for  a  warrant,  than  take  the  law  into  their  own 
hands,  as  they  are  too  apt  to  dp.  The  rule  must  t)e 
made  absolute. 

I 
LiTTLEDALE,  Parke,  and  Taunton  Js.  concurred. 

Rqle  absolute^ 
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I  •       I  < 


CoRPE  against  Glyn,  Esquire*  Ft^y.  ' 

Glyn,  Esquire  agaitist  Corp£. 

^I^WO  actions  were  at  issue  between  the  above  parties:  A  dock  com* 

the  one   by  Corpe  against   Gh/n  as   treasurer  of  uioriied  by 
the  S/.  Katharine  Dock  Company,  for  work  and  labour  and"be  sued  by 
done  for  the  company  under  a  contract;  the  other  by  ^thf^'^ 
Glwi  as  such  treasurer  airainst  Corpe,  for  not  duly  ex-  I?  **•  ''^^® '" 

•^  -T3  x-  »  -^  hia  own  peraon 

ecuting  such  contract.      Both  causes  were  referred  to  or  goods  by 

reason  of  his 

an  arbitrator,  who  awarded  in  favour  of  the  plaintiff  being  defend- 

ant  in  any  such 

in  the  first,  with  2560^  damages  and  costs;  and  for  the  action:  andaU 
defendant  in  the  second,  with  costs.     The  costs  having  by  him  in  pro- 
^  been  taxed,  and  being,  as  well  as  the  damages,  unpaid,  ^dimfany  *'  • 
and  the  order  of  reference  having:  been  made  a  rule  of  •**"*'*  ^"'^  ^^ 

. .  . '  I  ^  company,  were 

Court,  ***  **•  defrayed 

?  .  <        J  out  of  the 

monies  ap* 
: '    •  ,  ^        .  plicable  to  the 

Campbell,  in  this  term,   moved  for  a  rule  to  sheM(  purposes  of  tb« 

t'      *  '    '        :.      '  act.     Two 

cause  why  an  attachment  should  not  issue  against  the  actions  betweca 
defendant  in  the  first  cause  and  plaintiff  in  the  second,  and  a, 
ifor  non-payment  of  the  sums  awarded ;  or,  a  mandamus  J^urer  wu 


m  one 


to  the  treasurer  and  directors  of  the  company  to  pay  the  ^"{^V^"* 
same.     He  contended,  that  the  act  6  G.  4.  c.  cv.,  (for  f«5«^t.  ^«« 

T>a-».'' #■»••  ■     ••       ■  .  •  referred  to  an 

making  certain  docks,  &c.  in  the  parish  of  St.  Botdph  "bitrator,  who 

Mhfli^.i^    .1  *^  ^  ^  awarded  against 

without  Aldgate,  and  in  the  parish  or  precinct  of  St*  the  treasurer  in 

both,  vith  costs. 

Katharine,)  by  which  the  company  was  incorporated,  Tbecosuand 
though  it  exempted  the  body  and  goods  of  the  treasurer  unpi^and°^ 
from  responsibility  in  actions  wherein  he  was  defendant,  ^_  mored* 

for  ^^nst  tha 
treasurer,  the  Court  held  that  be  had  not  rendered  himself  personally  liable  by  submitting 
to  an  order  of  reference ;  and  they  refused  aif  attachment,  but  ordered  a  mandamus  to  tha 
treasurer  and  directors  to  pay  the  sums  awarded. 

3  F  3  gave 


I8§  ""^^  ''dAdii^  Ym  THIWftT^TBUM^i 


gave  xio  iudfc^  pifct^tSott  S^erb'be was^iirQr  to^ah  awatd^ 

pTT       or  ^here  hh  b^diathe  Vable  to  <k>sts  as  a  pliikit^  (te)r  -  A 
wr«^       rule  ni^  litivittg  "been  granted, 


rLTN. 


P/o//  now  shewed  cause.  The  Court  will  not, 
a  mandamus,  there  being  another  remedy  by  action  on 
the  award.  Nor  can  there  be  an  attachment,  since  the 
treasurer,  by  the  express  words  of  the  statute  (sect.  16U]b 
ik  only  a  nominal  plaintiff  and  defendant;  and  his  body 
aind  goods  are  protected  by  that  clause«  A  distinction 
was  tdkto,  in  moving,  between  the  cases  where  bf  k 
plaintiff  and  where  he  is  defendant ;  but  the  costs  here 
are  thrown  into  one  entire  sum,  and  the  rights  in  which 
they  are  due  cannot  be  distinguished.  [Lord  Tenler^ 
den  C.  J.  Does  the  act  make  any  provistmi  fer.reoo«;er>. 
ing  the  money  when  a  verdict  goes  against  the  tria^titer  t] 
None  expressly ;  but  it  is  clear,  from  sect  1$1«  aod  jlr9Jca 
sect  165.  (£),  that  neither  a  treasurer  nor'tt  d)i%etfir>is 

intended 

(a)  By  6  G.  4.  e.  er,  $.  161.,  it  is  ^Dieted*  «  That  aU«ctiDp»'inisii^ 
410  be  commeotted  or  iMttitnied  by  or  on  bsbalf  of  th«  tM,aomif§njiik0Si 
Attd  IftwAilly  m^  be  ^oiHmflncod,  fte.  in  tfae  BaiiieorUie  iaomwoepiUfjmj 
Obe  of  the  directors  for  tbe  tline  being,  M  the  nommal  pl>iiitifln  kgi  iMkt  jpn 
behalf  of  the  said  cotophAy;  and  tHk  aotiona,  &Oi  agalasfetfie  aaJdimiaHVy 
absH  be  comitienoed,  Ac.  againai  the  twanrer,  cr  any  tone  of  ^  diiMUs 
of  the  said  company  fat  the  time  being,  aa  the  tiomiBai/dafond«iil>i»r^0fld 
on  behalf  of  tfae  said  oomfMrny  $*'  and  that  no  nstMa  or  enit  i90i:t»>be 
brought  or  commenced  by  or  against  the  said  tfea^Mrtf  of/  such.  4iiMl^r 
fehiil  abate  by  bis  death,  removal,  &e.  «<  Pioiridid  nai«eiAelasB^,«bat.  ibe 
body  or  goods,  chattels,  lands  or  tenements,  of  sucb  treasurer  <ar4iif<i4lifr, 
shall  not  by  reason  of  his  being  defendant  in  any  «icfcbjictiQ|i,WiMNli^ 
liable  to  be  arrested,  aeiied,  detained,  or  taken  in  exteililMl  j(Iaiid(fW>- 
vided  that  all  costs  |tad  ezpensea  to  be  incurred  by  anck  AfeMmieir  tor 
director  in  pK>SMuting  or  detiendii^  any  action  or  suit  fior  4Pld:<l».rti9inlf 
of  tli«  raid  cotnpfiny  shall  be  defrayed  out  of  the  moniea  ap^UcaWe  iailbe 
purposes  of  thie  "act  ;*'  and  such  tRasurfr  or  dircotor  may  tie  a  wtt^tfa  in 
nny  such  action  or  suit. 

(A)  By  sect.  165.  of  the  statute  it  is  enacted,  «  That  none  of  the 
ilhraotors  of  the  said  company  shall,  by  reason  of  his  or  their  being  parties 

or 
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mi^idsd  to  b^^ii^  in  hj# .  p^trH^P^, ^qTrfipp^  Jp .  Wlipus       \^J^ 

At  that  clause,  the  Court,  ytk^y^  ,i\$  ,T^f^  jQf^y  (^^  ^^ 
would  not  be  very  likely  to  grant  w  attachment,  though  "^  "^'^ 
it  might  order  a  mandamus.] 

CamjAeH  contrt*  We  do  not  cfaaiga  the  traaaumr 
iiere  as  defendant  in  an  action,  but  us  party  to  a  ride  «f 
'court,  which  he  has  broken.  In  this  capacity  he  is  liable 
like  ahy  other  individual.  The  objection  to  a  mandamns 
is  the  delay,  which  will  be  very  injurious  to  the  par^ 
tlMiking  this  application. 


'Otfttfiy^to,  m'  mokiagt  ligiing,  or  cxeovUng  in  their  or  hia  capneitf  of 
-direciA^  pr  (director  of  the  said  compftDj  pursuant  to  this  act,  any  con- 
tract^ covenant,  agreement,  assignment,  conveyance,  or  security,  for  and 
^^  Uelttl^  of  tlitf  ecnnpany,  or  mli^rwisa  lawftiUy  esocutittg  any  of  Ibo 
^^0V^»fn4  %i9tho(itiea  giv^n  u>  them,  or  ai^y  pf  them,  by  this  act,  ho 
jsu|>j€ct  or.  liable  to  be  sued,  prosecuted,  or  impleaded,  either  collectively 
or  individually,  by  any  person  or  persons  whomsoever,  in  any  court  of  lav 
'liT'-dq^liff  or  elievtbere;  and  tbat  tho  body  or  bodies,  goods,,  chattels, 
'telid^  or  tooflBMnts  of  the  said  dkedors,  or  v»j  of  them,  shall  not  ^ 
XMaion;  on  aoeount,  or  in  conse^eace  of  any  luch  oonUract,  &&,  or  any 
nothov^hnlAllaot'vUdi  ahall  be  done  by  then,  or  any  of  them,  in  the  cxo- 
XOOlfciu  ofooy  of  tbo  po<ron  apd  autbomtiea  giyoA  ^  'Um'Q*  ^. W7  ^  Uieyii, 
"ivfJCliUi  OflV^  Uohle  ioi»  ancaiedyseioedydolMned,  or  taken  in  execntioD, 
i)bttt<ilkoii4n'>enoytach  case,  any  person  or  peraoas  making  any  claim  or 
^sMaai  lipon'ibe  taM  company,  oe  upon  any  diredor  or  diractqps  thereof* 
"tt«)i)^  oi>  Uf  virtue  of  any  eoch  contract,  &o.,  or  othflr  lawful  act  or  acti, 
'•Ota|cOie  ondinplead  tiie  said  company  in  the  name  of  their  treasurer,  or 
HHif' doe^oftbodirocion  as  provided  by  this  ect,  in  like  manner  a»  if  n^ch 
'<M««i,  tfw:  lud  been  entered  Into  and  esecuted  by  such  tieasurer  lor 
<oi«d  ^  behalf  of  the  piid  company,  or  each  other  act  or  acts  bad  been 
'*^dlM'  by  Mm,  and  the  party  or  paitiea  to  eoing  or  junpleadi^g  fd^i  k^ 
"erifUled'tO'Vlie  aame  reaMdies  as  are  provided  by  Ihls  not  in  oues  where 
'  Mitioi9ty  {«  h«tcfby  given  to  sue  and  implead  the  aaid  cofppfuty  in  the  oame 
"of  ttie  tftasoRr,  or  any  one  of  the  dartetors  Ibtneof)  bvi  not  tq.any  further 
or  other  remedy  whatsoever."  i       , 

•'     ' '    '  fi     ■  .' ^     .\\ 
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18KBBL  oljoiA  T&insgxOEJfyQi  3'.  No  tFea^urdr  woold  «rdr 
sabfkiU''to«  referenoev*  i^^'by^sb  doings  be  ibciUved  per* 
sotial  Uabiiity* '  VotfnDay'have  n  maikiamoB  returnable, 
in' eight  d«ySi  Where  an  act  of  parliiiment  ao  dewlj 
shews  the  int^tk>n  that  a  party  shall  not  be  personaUy 
answerable,  we  cannot  grant  an  attachment. 

Rtt!e  absolute  for  a  mandaroos,  retamable 
in  eight  days.  '    • 


Clark  and  Another,  Assignees  of  Livbrsi»gb> 
a  Bankrupt,  against  Crownshaw  (a). 

/..  took  A  leue   ^RESPASS  for  breaking  and  entering  the  pr^mi«9a 
iron-foige,  and  of  the  plaintilEj,  and  seizing,  taking  away,  aiul  oopq 

bought  the  .  * 

fixed  and  moTc-  Verting  their  goods  and  fixtures.     Plea,  not  guilly^'c  4ift 
^T&cT.but  the  trial  before  Tindal  C.  J.,  at  the  York  assizes  1^9, 


mentn. 


thII"^«ro1ild  ft  ▼«rdict  was  found  for  the  plaintiffs,  subject  tp\tl^ 
tt  tf!e*end**"**  Opinion  of  this  Court  upon  the  following  case«  and  tc|.^ 
or  other  deter-    j^rerence  as  to  the  amount  of  damages :  — 

minauoD  of  the 

term,  at  a  In   1S24,   Livctsidge  and  the  dafendaiU,   ^i^^  Pf^ 

Valuation,  if  ,  i        i  r  ■»» 

the  lesBoiB  partnership  as  iron-*master$,  took  a  lease  from  M^ssjrs^ 
fifteen  months'  Walker  of  a  mill  and  iron-forge,  with  a  covenant  thi^ 
delire  to  have  the  lessees,  tlieir  executors,  &c«  should,  at  the  expiral;i99 
wwSi  conveyed  ®**  Other  sooner  determination  of  the  term,  leave  and 

all  his  interest 

in  the  premises,  implements,  &6.  to  a  creditor,  in  trust,  if  default  should  be  Htade^by  Zl^fn 
paying  certain  iontalments,  to  enter  upon  and  sell  the  same,  and  satisfy  himself  out  oC  t^c 
proceeds,  re-assigning  the  residue :  and  if  the  lessor  should  require  a  resale  of  (he  Imple- 
ments, &c.  the  proceeds  of  such  resale  were  to  go  in  discbarge  of  the  debt,  if  unsatisfied. 
L,  made  default,  and  sut>sequently  became  bankrupt,  after  which,  and  during  the  term,  the 
creditor,  who  had  not  befora  ioterfered^  entered  upon  the  property:  Held,  on  tr^ynis 
brought  by  the  assignees,  that  L.  had  at  the  time  of  his  bankruptcy  the  reputed  owncr>liip 
of  the  moveable  goods»  but  not  of  the  fixtmres. 

(a)  This  case  was  argued  and  determined  in  jifichaelnitis  term  1S3T» 
'^ilt  <»at'*ctfid«ntally  omitted  in  its  proper  place. 

deliver 
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delitiKr '  lip*  to  the  lessors^ '  theii'  eleeutora^  •  &ci  all .  tkcS       1  ffitb  { 
miils^  wbeels)  mabbuierf^  iKairthsv  bftmrners^  anviols^  beU 


l(y#s^  UxAsi  iitttnsBf,  and  impieniflnto  .tfien  used  by  ibe        agamuu 


le^S&sSj  or  which  should  be  upon  the  prembis,  if  the 
lesMiB  shoi>ld,  by  writing  under  tb^  h^ndsi  fifteen 
months  before,  fiignify  their  desire  of  having  the  same 
so  ]«ft»:  at  a  valuation  to  be  made  at  the  end  of  the  term« 
The  machinery  and  effects  belonged  to  Messrs.  Walker^ 
and  were  sold  by  them  to  lAversidge  and  the  defendant 
before  the  execution  of  the  lease.  Messrs.  Walker  were 
themselves  tenants  of  the  premises  under  a  lease  con^^ 
tBJmng  a  Smilar  covenant  as  to  the  articles  above 
mentioned, 

Liversidge  and  the  defendant  carried  on  the  business 
together  till  the  Ist  of  Juli/  1828,  when  they  dissolved  ^ 
piirttiers^ipy  and  the  defendant  assigned  all  his  moiety  of 
l!^  partnership  estate  and  efiects  (except  such  interest 
th'^fein  as  was  comprised  in  the  deed  next  mentioned), 
t&^Lfoersidge^  he  agreeing  to  pay  the  defendant  500/., 
iii&  give  security  for  the  further  payment  to  him  of  69,001^ 
and  to  indemnify  him  against  the  partnership  debts. 
By  indenture  of  the  same  Istof  «^^  1828,  (after  recit- 
ing the  dissolution  of  partnership  and  the  agreement 
itbove  stated,)  k  was  witnessed,  that  in  pursuance  of  the 
^Md  agreement,  ai^d  for  securing  payment  to  the  defend- 
^ht  of  5^0f.  by  instalments,  and  also  for  bis  indemnity 
^g2\in3t  the  partnership  debts,  Liversidge  assigned  to  the 
defendant  ull  his  estate  and  hiterest  in  the  lease  of 
1824,  and  in  the  messuages,  mills,  &c.  comprised  in 
SfOlch  lease,  and  in  the  machinery  and  app^ratua  on  the 
premises ;  habendum  to  the  defendasnt,  in  truat,  if  de- 
fault should  be  made  in  payment  of  the  5:200/.,  or  if  the 

defendant 


Cbowmm^. 


1   '} 


.'  \f 


nteduiDi  debt^  jBod  XEzvrn'dSgfr  should  aftt' ^BfMyr^l^ 


uiMMf  finoiiDt  after .' ten  ^daysuJiodo^  ihen  toKiHev  tmom  tJoMk 
aaid  premises».>iiiadbiiiflar3rf  &i&»  and  sell  an4  <di^aeQ  tf 
die  smne  in  fiatiaAualiioti  0f  wbat  might  be  owub^  «od 
jDeaasigD  tb9  KeBidue4  There  ivas  also  a  pnwisioii>  tba^ 
if  Meatrs.  ff'kOer  sboald  wish  to  take  the  mmeimefjM 
&)€•  M  a  Taluationy  and  should  give  notice  to  tbat.effecb 
the  proceeds  of  the  sale  to  them  should  go  in  satisfiietiDfi 
of  the  5200/.  A  adiedule  of  machinery  was  ad^eid^  oont 
tainiog  a  number  of  fixed  and  moveable  atticleif 

From  the  time  of  the  dissolution  (which  wi»  aduerHsad 
in  the  Gazette  and  country  papers)  till  the  i5|b  of  J^ 
lS29f  Uversidge  continued  in  possession  of  iJbe.pi^ialsei 
and  i^ctsy  carried  on  tbe  business^  repairediliailieiQB^i 
and  added  to  the  machinery,  and  ^oiMxacied.laijge  deto^ 
,  On  the  said  15th  of  July  he  committed  an  iMi^.bagjki' 
jniptcy  by  leaving  his  home,  to  wih^cb  he  navfir  F^rfifii. 
-He  had  previously  made  defiiult  in  paying  tb^  jnsM^ 
nents  and  partnership  debts.  A  few  days  .aft^rq|l^ 
act  of  bankruptcy,  the  defendant  €nt«jred  upon  th?^  pf0>- 
mises  and  took  possession  o(  the  maishinery  Md  ffief^ta^ 
comprised  in  the  asaigomen^  A  commisdipp  of •  bm^ 
rapt  was  afterward  Issued  ag&inst  IdverMg^  uii$ter 
•which  the  {daintiffs  were  appointed  assignef^  ^n^  tflji^ 
qoestion  now  was,  wliether  they,  as  such  asMgiie^^<¥ri^ 
recover  in  this  action,  ibr  the  fixtures  as  wttlir;  Ai^.  4Sy 
the  moveable  gCNods;  or  for  the  latter  onlyj.mm^t^. 
This  case  was  now  arjgued  by 

Hoggins  for  the  plaintiff.     The  bankrupt  here  h^ad 
the  possession,  order,  and  disposition  both  of  the  fixa- 
tures 


IN  THl£  Stkbvi  ¥£Ah  df  vWECLIAM  IV.  <W 

ttiN^  aisd^m^nvei^iifsr  at  tbe^dfaa  dT'ioKHbaiiltfuplojr*  ItM, 
Iffkk^ciBeLdifffrs  ircim  Starvr  y^  Jaiiiitei<a^«  Tbfve  die  — -— * 
Unkrupl  wm  i  under  ati  afaiohite  -  coi^eoMt  to :  deliver  op  _  'i^finta 
Uie'  d^iiiet)  &c  *t  the  expiratrcm  of  the  term  ;  aAd  it 
hfm  tberefope  held  dial  he  had^  only  n  qaalified  pMn 
)i«ity  JQ  ifaem  during  the  term.  Butv  in  the  present  eese^ 
th^^-lMihkrupt  held  possession  of  the  effects  sulgect  to 
^ovi^naMs  for  delivering  them  up  in  oertidn  cases  only, 
irhieb  Mn0uld  not  necessarily  occur;  and  nothing,  In 
ftot^  Jied  been  done  to  put  the  covenants  in  force  at  the 
time  of  the  bankruptcy*  [^Parke  J.  How  is  this  case  dis- 
tinguishable, ns  to  the  fixturesi  from  Ham  v.  Baker  (b)? 
Ttie  rest  of  the  case  is  clear.]  The  fixtures  there 
Monged  Cd  \fokn  Hom^  and  never  were  the  property  of 
die  Mttikiparpts^  permission  only  was  granted  them  by 
•dM>tO'4iai9'  ocoiipy  «nd  enjoy  those  articles ;  but  here 
>4f^;(JSilbtu^es  are  treated  by  both  paities,  mortgagor 
jwd '  riiOi  tgegee,  as  goods  and  chatteb  severed  fnxn 
4i^b^lMkvji  and  as  such  are  assigned  by  way  of  mort- 
:gfag€f^'tand  then,  remaining  in  the  order  and  dispok- 
-M^tt'^ci  the  baiikrupti  they  pass  under  the  bank- 
<iitfp^  ^'wilh  the  goods  and  chattels  not  affixed  to  the 
-ft^etilold.  {Parke  J.  The  ground  of  decision  there  was, 
iSlMi^the  jBtills  ¥tere  affixed  to  the  freehold,  and  wonld 
^t  IpUbSf'tO'  the  asjgnees  as  goods  and  chattels  under 
'^' stattrte  &lj<i<7«  1.  c*  19.  s.  11.,  by  reason  of  reputed 
\6i^^siiip'  in  the  bankrupt  That  case  must  govern 
'fh4^  pHeseht  as  to  the  fixtures.  Lord  Tenterden  C  JT., 
Taunton,  and  Patteson  Js.  ooncorred  as  to  this  point] 
With  respect  to  the  moveable  property,  the  Court  then 

'  6klied  upon 

/i'    ,   ■ 

,  J  , ., .       (a)  3  B.  4  C.  368.  (h)  9  East,  215. 

Milner  ' 


^tfiS  •   '<?ASy3  i*j  TRINItY  TERM- 

'i^§S^  '-  Mff^er  (br'cNe  d^eftidvitiC;  who  conttoded^  oit  the 
"."7  authority  'or  St&rep  vt  tiunter  («),  that  the '  banknipt  m 
>^^ifMit  this  ease  bad  not  the  pdssessioii,  onler,  and  dispmtida 
of  the  moveable  chattels  within  the  meaoing  of  the  stt« 
tute  of  Jamesy  and  of  6  G.  4.c.  16.  $«  7%,  at  the  time  of 
his  bankruptcy.  He  held  them  subject  to  a  right  of  the 
defendant  to  re-enter  and  take  them  in  a  certain  events 
and  that  had  happened  before  Liversidge  became  bank- 
rupt. The  defendant  by  re-entering  and  taking  pos- 
session after  the  bankruptcy  did  not  render  himself 
liable  to  an  action  of  trespass,  even  admitting  that  he 
was  answerable  to  Ltverstdge*s  assignees  for  the  pro- 
ceeds of  the  goods,  or  any  part  of  them. 

Lord  Tent£rden  C.  J.  Although  a  right  of  entry 
had  accrued,  the  defendant  suffered  Liversidge  to  con- 
tinue in  possession  till  the  bankruptcy.  He  was  the  re- 
puted owner  within  the  meaning  of  the  bankrupt  act, 
whatever  might  have  been  the  rights  of  the  defendant  m 
other  respects.  As  to  the  other  part  of  the  case  (the 
machinery  and  things  affixed  to  the  freehold)  we  are 
bound  by  HofTi  v.  Baker  (i). 


"»>. '  J 


u 
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Parke  J.  On  the  default  made  by  the  bankrupt, 
the  defendant  should  have  given  notice,  and  Entered 
pursuant  to  the  mortgage  deed ;  but  instead  of  dofng 
so,  he  allowed  Liversidge  to  retain  the  apparertt  owner- 
ship, and  the  right  of  the  assignees  by  relotioit'  hifl 
attached  befoi'e  the  defendant  entered.  ''*  ' 

Taunton  J.  In  Storer  v.  Hunter  (c),  the  landlonl 
retained  an  interest  in  the  machinery  and  tilings  belong- 

(«)  3  B.^C.  568.  (6)  9  Ea$i,  215.  (c)  3  B*  $  C  56».  ' 

ing 
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ing  lo  the  coUiery ;  th«  tevaotDem  Ji^^di^y  absolute        1^3;^. 

ownership^  -  but  only  a  qualified  vpppp^lyr  in.  th«m  9  »«d       

me  landlord  took  posseMioo.  of  ibe'pftQipi^si  to  wbi^        a^goin^ 
toey  belonged*  before  the  baiikniplcy*     I  think  tbe 
fdaintiffs  are  entitled  to  judgtoent  aa.  to  the  moveable 
firoperty* 

P^TTBSON  J-  concurred. 

Judgment  for  the  plaintiifs  as  to  the 
moveable  property. 


The  King  asahist  The  Inhabitants  of  Child  satwrdoy, 

^  Jutte  9Ui. 

Okeford. 


♦ »'     «       t  . 


T.jPON   appeal    against   an   order    of   two   justices^  Togaioasetile- 
,.       i¥l)ereby  E.  Miller  was  removed  from  the  parish  and  aeirice.  Uie 
iff  Child  Okeford  to  the   parish   of  MarnhuUj   both  in  da^'^rMidence 
t|}p  coiinty  of  Dorset:   the  sessions  quashed  the  order,  within  the com- 
siibject  to  the  opinion  of  this  Court  on  the  following  J|^°^*  JJ"' 
case :  —  ^{^^  y^^7 

hiring.     A 

On  the  17th  of  April  1825,  the  pnuper  was  hired  to  ■ervantwai 

hired  for  a  year 

s/^e  TAf:*  «7-  Rossiter^  in  Child  Okeford^  as  a  servant  in  on  Uie  i7th  of 
^^sb^ndry  at  five  guineas  a  year.      He  served  him  served  in  piirish 
^ggod^^r  fhal;  agreement  till  the  11th  of  April  1826,  when  oijprU  isas 
Jt|ij5.  I^uyei:  made  a  fresh  agreement  with  his  master  7f«»h  *  ""^^ 


at  i5&   a  week  as   an   out-door   servant,   and   served"*"*^***''*" 
him  under  this  second  agreement  for  upwards  of  two  '^fWy  lenrant, 

^  and  continued 

to  senre  under 
tliat  agreement  for  upwards  of  two  months.  He  resided  in  parish  A.  from  the  17th  of 
^/^'t^tiie  5d  oi  May  18S25t  when  he  acoompanied  hife  mestier  to  and  resided  in  another 
parish  till  the  6th  oi  April  1826.  He  then  returned  with  his  master  to  parish  A,^  end  re- 
sided there  doring  the  remainder  of  hb  cWrtlde,  vl&  midei  the  flrat  apeement  from  the 
6th  to  the  ]  1th  of  April,  and  under  the  second  for  two  months:  Hel{  that  he  gained  • 
aetUement  in  A* 

months. 


»W  I   fGASES  7K  TRJIHTY /TEJW* 


ITT    yi 


16$Sf  montte.    TJie .  serjnoQ^mis  never  <lbik;odtiiHiad;\  n6r  Itesr 

"  -- ^  tha  QaiMiri^'Qr>il|  efato^ge(l»  .except  a»  ta  the:fmupbr%e«: 

iVT'iffii'^  GOfBififl  an  ^HlpQff  servant,  from  llie  llftfa  o£  4?ri^ 
Up*  Inhifalt.  ** 


•  I    » 


OKxrovf.  The  pauper  ve^ed  from  the  17.th  6f  April  IBM  w 
the  3d  of  Mojf  foUomng  in  the  parish  of  Ckild  ObefmL' 
On  the  3d  of  Ma^  18S5  be  accompanied  his  master  ^ 
and  resided  in  that  of  MamiuU  till  the  6tfi  of  Jpnff\ 
13269  when  he  returned  with  his  master  to  CHU^Qb^ 
Jords  and  resided  there  during  the  remainder  6(  idii 
service^  under  the  first  agreement,  from  thn  6^1^  thi 
11th  of  April,  and  under  the  second  agreemont^  np^t 
wards  of  two  months.  ' '   /  .  U  ^ 


1  ( »ii 


Gambier  and  Lucena  in  support  of  the  -oiMkohQ& 
sessions.  It  is  not  necessary  for  the  pmrpoae  oftg^hiiafp 
a  settlement  by  hiring  and  service»  that  the  fwhol^ifar^x. 
days'  residence  should  be  under  the  yearly  hJriug.rVltt 
is  sufficient  if  part  be  under  that  hiring  and  fidrtion^o 
a  fairing  for  a  less  period.  The  aqthoritieBealatflirikr 
that  if  the  pauper  has  the  character  of  a  yearly  ser«QAnt\ 
for  any  part  of  the  forty  days^  however  shoitihe  gaiavAi 
setdemeot.  Rex  v.  JpetAorpe(a)  shews  ontythatimnttx 
part  of  the  service  must  be  under 'a  yearly  ihifingk'iiiii4[) 
Res  y.  Adson  (&)  decides  that  a  settlement  may  bo'^hifdl' 
by  serving  a  year  under  different  fairings,  prowdsdlifodi 
of  tfaose  fairings  be  for  a  year,  though  there  hd  less  •Abaii'> 
forty  days'  service  under  that  hiring.  [Ldrd jiEhttdfoia 
den  C.  J«  There  all  but  ten  days'  serviee  wss^iaQt^l 
cedent  to  the  yearly  hiring.]  It  is  not  neocBssbgpi^eedt 
to  go  the  whole  kngdi  of  that  case*    In  Rejn  v«  Sfi^^  * 

(«)  8  A  f  d  892.  (6)  5  r.  iZ.98. 

wal$ 
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a  whole  yenr  fVom  week  toweek«  miAU  AehlAiisA  fofA'     ^~Z^' ' 
vear^  aad  ^rves  otte  wedk,  this  is  iK>  setlkaibdiit  fbr  tbe        o^M  . , 
want  of  continuance  in  the  service  for  forty  days  €^er       mis  df 
^  seiofid  Uringu^     Here  there  hasr'beeA  a  reridence  of     chtntHib.* 
ftrty  days  subsequent  to  the  yeariy  hiring.    The  act 
15  Dt  14  Cof.  2.  £7. 12.  ;•  1.  firsA  required  a  residence  of 
ibrty  d^ys  in  the  capacity  of  a  servant  in  order  to  give  a 
setUdnlent.    The  statute  1  Jac.  2.  c.  17.  s.  S.  enacted^ 
ddk  the  forty  days'  continuance  in  a  parish  intended  by 
tiMSformer  act  to  make  a  settlement,  shoukl  be  Msconnt^ 
from  the  ddtrery  of  a*  notice  as  there  specified;  and  the 
SW.^M.  ell.  5k  7'  substituted  a  yeariy  hiring  for  the 
notice.    Then  as  it  was  necessary  that  the  forty  days' 
cbntin^ance  in  a  parish  should  be '  subsequent  to  the 
qodee^  :it  nny  fdao  ht  necesutry  that  they  should  be 
siibadqpfeisttt  to  tlie  yearly  hiring,  bdt  they  need  not  be 
iMerity^d  that  ia  consiatent  with  the  constructim 
aii^nied'  by  the  C!ourt  in  Rix  v.  ApHhorpe  \h).    The 
wbvd^^htthe'SStd  W.  9.  e.  30.  ^.4.  ^^  continue  andnblde 
il^Mesame  j^mee 'during  the  space  of  one  whole  year,** 
have  been  hdd,  in  several  oases,  to  mean  with  the  samie 
DMBtsr  *or  80me  one  in  privity  wkh  him.»    The  three  te^ 
qbbite^  hiring  for  a  year,  service  for  a  year,  and  forty 
dbya^icotidnnaiice^  are  independent  of  each  other,  but 
tbe^pliebiof  Ttisidenoe  tnust  be  tSiat  into  which  the  paupet 
cmnfa^rimdei'  the  yearly  hiring.     Here  the  pauper  te^ 
sidadNi^tydays  in  Child  Okefbri  after  the  yeariy  hirid^^. 
If  itfjis  'necessary  that  the  whole  tihie  should  be  under 
the  yie«%  hiring,  the  case  of  Rex  v.  l^lkngley  [c)<:eMM,  ^ 
be  aupptorted.    There  it  was  assuihied  that  ti  tisidencft 

(a)  1  Sen.  Ca.  92.     10  Uod.  S87.  (6]  S  B.  i  C.  893. 

(c)  1J&.  t^.3l9.  '    *        "  ^' 

for 
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l^f.       for  three  or  four  d»ys  uoder  a  yearly  bi^^  was  ^Riiir 
cient. 


•nttof  Erie  and  Barstaw  contxh.    No  settlement  was  g^tne^ 


Q^~j^^  because  the  forty  days'  residence  was  not  completed 
within  the  compass  of  the. same  year  with  the  hiripg  fofr 
a  year  and  service  for  a  year.  In  Bex  v.  Denbam  (fi)  it 
was  said  by  Lord  EUenborougk  that  the  legislature  b|y 
requiring  a  hiring  for  a  year  and  a  continuance  and 
abiding  in  the  same  service  during  the  space  of  one^ 
whole  year,  seem  to  have  contemplated  something  tbafe 
was  to  be  complete  within  that  period,  and  it  was  dor. 
cided  that  no  settlement  could  be  gained  unless  tben^. 
was  a  residence  of  forty  days  within  the  compass  of  a; 
single  year.  In  Rex  v.  ApethQrpe{b)  it  W4s..ittari^jb 
decided  that  some  part  of  the  residence  mostbe.M^^lr 
the  yearly  hiring,  and  in  B^x  v.  FintUm (c)  (jpt.thi; 
whole  forty  days  need  not  be  under  the  laftt  ycffj^M 
hiring ;  but  in  the  latter  case,  the  whole  forty  ^f^.i^Mh 
comprised  within  a  year  of  service,  (from  tho  ^.fiS% 
April  1812  to  the  2d  of  April  1813,}  in  whiqb  yaa%{ 
namely  in  November  1812,  the  last  yearly  hiring  \flf^i 
place.  This  is  consistent  with  the  rule  that  the  year's 
service  need  not  all  be  under  the. yearly  hj^ing^  apd 
which  allows  the  forty  days  to  be  taken  from  any  part,  i^ifi 
that  year  in  which  all  the  requisites  of  t^e,  stfi^ij^jiifi^^ 
complied  with.  In  the  present  case,  the.  attempt,  }§,. 
made  to  take  one  year  for  the  service,  beginning  t^efof^. . 
the  yearly  hiring  and  another  year  for  the  fprty  day/., 
residence,  beginning  after  the  yearly  hiring.  But  if  ^h^r, 
forty  days'  residence  may  be  completed  in  a  differed ; 

(a)  \U.^S.  %22.  {h)  9  B.t  C  898.  (c)  ^B.^C,  91. 

"year 
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jMt  frnrn  itiat  fn  which  the  year's  servfce  is  eotnpletecf, 
amy  not  the  residence  be  so  completed,  although  hi 
soch  different  year  the  party  is  in  a  different  service,  or 
ID  no  service  at  all  ?  The  principle  of  the  former  sta-» 
totes  required  forty  days  continuous  residence  after 
fiotiee,  as  the  common  law  required  forty  days  conti- 
guous abiding  to  make  a  guest  a  resiant  within  the 
jar isdietion  of  a  tourn  and  view  of  frankpledge.  When 
die  requisites  of  a  settlement  were  extended  over  a  year, 
the  forty  days  were  no  longer  required  to  be  condnuous 
from  a  given  event,  but  might  be  taken  from  any  part 
of  the  year  in  which  the  party  was  performing  that 
service  which  dispenses  with  notice.  If  the  settlement 
in  tfie  present  case  is  ^tablished,  the  principle  requiring 
Ai  eonthiaance  for  forty  days  will  be  further  infringed 
Willieiot  reason,  and  with  increase  of  complexity;  be- 
cftriibu'  A  case  may  be  put  of  a  party  residing  in  several 
|MM4shes  "for  thirty-nine  days  during  the  year  of  service, 
and  eompleting  the  forty  days  in  each  of  them  after  the 
end  of  that  year,  in  which  case  his  settlement  would 
be  mxryiwg  from  time  to  time  by  a  mere  residence  for  a 
nfgfat. 

Lord  TENT£RnEN  C.J.  The  authorities  establish 
tb^t,  in  order  to  gain  a  settlement  by  hiring  and  service, 
soMe  part  of  the  forty  days'  residence  must  be  while  the 
party  is  serving  under  a  yearly  contract.  It  is  now 
schjght  to  add  another  term  to  that,  namely,  that  the 
whole  forty  days'  residence  shall  be  within  a  year  from 
the  time  of  the  yearly  hiring.  Bex  v.  Denham  {a)  does 
not  go  so  br.     Notliing  was  said  in  that  case  as  to  the 

(a)  iu.^s.9i\. 
Vol.  IIL  S  O  time 


l§^^{  time  when  the  computation  of  the  year  was  to  com* 
"j^~  mence.  Lord  EUenborough  there  dwells  upon  tlie  in- 
agaitift       convenience  which  would  result  from  picking  out  a  few 

The  Inhabit.      ,  .  ,     .  ,.  . 

antsQf  .  days'  serv^o^  in. several  yefirs,  and  thu9  exfi^^f ng  ]t^ 
Oxtrofti). '  enquiry  in  a  case  of  setdement,  through  an  unreasonable 
,  period  of  time;  but  all  that  is  decided  there  is,  th4trto 
give  a  setdement  by  hiring  and  service,  there  should  be 
forty  days'  residence  within  the  compass  of  one  year. 
It  is  not  said,  that  that  year  is  to  be  computed  from,  the 
time  of  making  the  yearly  contract.  There  is  no  around 
for  holding  that  it  must  be  so  reckoned. 
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LiTTLEDALE  J.  It  is  Sufficient  if  the  forty  days'  resi- 
dence be  within  the  compass  of  a  year;  it  need  no(  be 
within  one  year  from  the  yearly  hirinir.  ,      •   .    . 

Pabke  J.,  having  been  present  only  dpr\ng  a  part  of 
.  \  the  argument,  declined  giving  ai^  opmion.  .     , 


Taunton  J.  concurred.  , , 

Order  of  sessipns  confirmed. 
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.•   1  I  '  r 


The  King  against  The  Inhabitants  of  Pensax.  firf^nfoy, ; 


.«   «: 


tjPON  an  appeal  against  an  order  of  two  justices,  ^' ®"^^^, 


land 

whereby  Mary  Radford,  widow,  and  her  children,  fromacommon, 
were  removed  from  the  chapelry  of  Pensax  to  the  parish  bouse  upon  it, 

>»>-,%•.  for  which  the 

of  Moiiley,  both  in  the  county  of  Worcester,  the  ses-  parish  gave 

\-i       '  1      1    .1  1  1  .  1  •    •  ir  .1  •     bim  materials. 

sioiis  quashed  the  order,  subject  to  the  opinion  ot  this  Fourteen  jean 
Court  on  the  following  case :  —  by*parot1)art 

Maty  Rad/ord  was  the  widow  of  John  Radford,  who  '^^^^^to'l,. 
was  the  illegitimate  child  of  Hannah  Radford.   After  his  "^^  *•"''*  * 

,  ,  ®  •'  cottage  on  it» 

Dirth,  tiannah  married  William  Yarnold,  and  they  re-  ^^  afterwards 

enclosed  a 

sided  in  Pensax,  the  child  Jo?m  Radford  living  with  further  portion 

of  the  coDi« 

them.     In  the  chapelry  of  Pensax  there  is  much  com-  mon;  and  b. 

lo  .t~''.f    f    '»         111  1       t  •  t     1  •  1  t    1  occupied  the 

mon  ot  waste  land,  beneath  which  there  is  coal  belong-  whole  premises 
ing  to  the  lessees  (under  an  old  demise)  of  the  Dean  gixteenjears. 
and  Chapter  of  Worcester,  who  are  the  lords  of  the  ^|5^''7'ho 


manor.     Yamold  was    often   relieved   by   the  officers  ^^^ 


accus- 


",'i^< 


>  '' 


tomed  every 


^ensax,  and  they  furnished  him  with  materials  neces-  ■«*«»  y«»"  ^ 

"^  breakdown  the 

sary  for  the  erection  of  a  cottage  upon  the  common,  fences  of  en- 
croachments on 
which  he  accordingly  erected,  about  thirty  years  ago,  the  common) 

having  for  the  purpose  enclosed  an  acre  of  land  of  about  down  the  fences 

lot  in  value.     Sixteen  years  ago  he  gave  part  of  the  common  and 

land  which  he  had  so  enclosed  to  Jokn  Radford,  upon  iJug"*^^/^ 

his  marriage  with  the  pauper  Mary,  and  Radford  then  ^y  ^'\^^ 

■CDce  oetweeo 

built  a  cottage  upon  it.     No  deed  was  made  between  the  new  and 

the  old  en. 

them.     After  John  Radford  had  taken  possession  of  closure  having 
the  cottage  and  laud,  be  enclosed   a  small  piece  of  removed,)  and 
land  immediately  adjoining  (about  5/.  in  value),  from  j^l^Vf  Oie  land 
the  common,   and  the  whole  was  afterwards  thrown  ni^w^i^S^ 

3  O  2  together  ^^^ 

•  settlement  bj 
estate. 
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1832.        together  by  him.     The  copyholders  (who  are  accus- 
tomed to  break  down  the  Fences  of  encroachments  once 


Th*Kixa 


Tk^^^h^K-      ^^  seven  years,  to  prevent  persons  enclosing  from  esta- 
.ants^f        blishing  a  right)  twice  broke  down  the  fences  between 

PcXSAZ. 

the  common  and  the  new  land  thus  enclosed  by  John 
Bedford.  The  fence  between  the  old  and  the  new 
enclosure  had  been  previously  removed.  The  persons 
rode  in  at  one  side  of  the  land,  and  out  at  the  other 
side,  but  they  did  not  pass  over  that  part  which  had 
been  given  to  Radford  by  William  Yarnold,  On  one 
occasion,  the  lessees  of  the  minerals  under  the  dean  and 
chapter  sunk  a  coal-pit  on  the  land  last  enclosed  by 
Bad/brd. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther John  RadfoYd  ever  had  such  an  estate  in  the  land 
given  to  him  by  William  Yamoldi  or  enclosed  by  himself 
from  the  waste,  as  would  give  him  a  settlement  in 
Pensax.  The  case  was  argued  on  a  former  day  in  this 
terra  by 

« 
Whitcomb  in  support  of  the  order  of  sessions.     If 

Yarnold  had  held  his  estate  till  the  present  time,  be 
would  liave  had  a  good  title  by  uninterrupted  possession 
for  twenty  years,  and  would  have  gained  a  settlement. 
Then,  if  Yarnold  would  have  gained  a  settlement  if  he 
had  remained  in  possession,  the  pauper's  husband,  who 
occupied  by  Yamold^s  permission  fifteen  years,  gained 
a  settlement ;  for  the  possession  of  the  pauper  may  be 
coupled  with  that  of  Yarnold^  Rex  v.  Calffuo  [a).  Yar- 
nold was  in  under  some  title  at  the  time  when  he  gave 
the  land  to  the  pauper,  and  the  possession  of  the  two 

(o)  ZM.^S.  92. 

has 
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bas  continued  for  thirty  years.     According  to  the  ex-  1832. 
pressions  of  Lord  Ellenborough   in  Rex  v,  Calam.  the 

subsequent  possession  for  the  last  sixteen  years  reflects  tigtami  ^ 

]i<rht  on  the  title  under  which  Yartiold  held.     Then  as  Muof ' 


to  the  act  done  by  the  copyholders ;  that  was  a  mere 
entry,  and,  not  being  followed  up  by  an  action  within  a 
year,  {4tAnn.c,  16.  5.16.)  is  no  bar  to  the  statute  of 
limitations.  Besides,  the  entry  not  having  been  made 
for  the  benefit  of  the  lord,  but  of  the  copyholders,  the 
former  could  not  take  advantage  of  it.  Rex  v.  Woo* 
bum  (a). 

Godson  contra*  Rex  v.  Chew  Magna  {b)  is  precisely 
in  point.  There,  ^.,  being  seised  in  fee  of  a  close  of 
land,  gave  a  small  piece  by  parol  to  J3.,  who  built  a 
cottage  on  it,  and  resided  in  it  fifteen  years,  when  A. 
told  him  he  had  sold  the  land  to  C«,  and  asked  B.  to 
give  him  possession,  and  to  sell  him  his  right.  It  was 
agreed  that  A.  should  give  B.  3L  for  giving  possession^ 
and  that  B.  should  take  the  materials.  B*  pulled  down 
the  cottage,  and  carried  away  the  materials,  and  de* 
livered  possession  to  C:  and  B.*s  possession  having 
been  less  ihsn  twenty  years,  it  was  held  he  did  not  gain 
a  settlement.     Here   Yamold^  'the  original  donor,  had 

.  i^o  right  to  give  the  land.  The  cottage  was  merely  ai 
parish  ^ouse.  The  copyholders,  according  to  the  custom 
once  in  seven  years,  broke  down  the  fences  of  the  land 

.  as  an  encroachment :  and  at  that  time  the  old  and  the 
uewly  enclosed  land  had  been  thrown  iiito  one.  There 
was  pever  any  adverse  possession  of  either. 

Cur,  adv.  vuU^ 

(a)  10  B.  4;  C.  846..  (6)  10  B,  {•  C.  747. 

3  G  3  Lord 


PmtAiu 
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-  Cf  the  CdtfrL  '  W«  think  tbig  fcal^  it  ndt  «libtkigttblfebfe 

.  ^n^^  ,    frdm  Air  v.  ^I^9bbr)i<ff)y  and  th^paupfei^fir  hb<sbaQdMfl« 
Wtwf^      fi^uentlj  giaMed  «  Mtttenoent  by  estsfte  iti  Eenaix*    Tb6 
order  of  seBsiobs  tnust  therefore  be  eonfirmed. 

Order  of  sessions  onfirmeA 


'>9l1IM^ 


(a)  10  B.  4-0.  846. 


■  J 
) 


jwM  9th.  ^^^  l^}iG  against  TTie  Inhabitants  ttf  - 

Spreyton.  '^ 

The  nantr  of  (T)N  appeal  against  an  order  of  two  justices  'rMMrjqg 
pmUoebnng  Josiuh  Lee  from  the  parish  of  Spnj/tqn^  :W^iut 

S~  h'JSf  ~"n^  of  Devon,  to  the  parish  of  Potte/«*««,'^i»  ^ 
jS«)!tL^  same  county,  the  sessions  quashed  the  orders  iatgantiilii 
"^^S^thT  ^  opinion  of  this  Court  on  the  fidlowmg  tasesfc^^uio?^, 
apprenUce  bya      Qq  the  2d  of  October  1618  an  order  irasi  ondei^fiy 

written  io- 

ttrument.  two  justices  of  the  couuty  of  Devcm,  under  the 'SMale 
Vkoouot  c.  56  G.  S*  c.  139.,  for  binding  the  pauper,  a  pooridBMi^pf 
by/,  p.  his  the  parish  of  Powderham,  apprentice  to  hotd'VmaiwU 
t^d^wp^'  Comfena;^,  described  in  the  order  as  of  Pnoitriim^m 
^^!^Si!^or  ^  ^^^  county,  and  on  the  following  da^the^ipai^Mr 
any  apprniUca,  ^^g  bound  accordingly,  in  the  usual  for«H  bV  hlAfnbiie 

bot  be  bad 

oocasiooaiiy       referring  to  the  abore  order,  with  the  iJlowsbceibf  itUe 

nadeBoch 

asdgnmeott  two  justices,  to  be  instructed  in  husbandry  ^i^anui)  filffe 
c'b  absence,     indenture  was  executed  by  the  church wardediitididrep- 

and  been  al- 
lowed the  ezpenietin  his  account.     The  aasSentnent  was  in  other  respedi  rtpihiirm  '^ftte 
itewird  paid  the  new  master  5i  p  which  was  allowed  In  his  account  bj  Lgnl  Gr  as  nmjl; 

Held,  (assunf ng  that  a  master  can  delegate  the  power  of  assigning  an  appfen^&e,  'it  to 
which,  quare)  that  the  master  ipq«t.at  all  erents  eofiercise  hia  own  discretion  ip.  the  eeiip* 
nenty  and  give  his  express  authority  to  it ;  that  in  this  case  there  was  no  previous  aumo- 
rity ;  and,  consequently,  that  no  feiik«ieac>  was  gained  by  seririce  andnr  the  aseigpaienit  i  • 

Qumrg,  whether  a  parish  apprentice  can  be  bound  to  a  person  living  abroad,  though 
ratainiog  property  fa  tbe  fiftth  ?  '  .     ^  t  u  >'^ 

seers 


IN  THjK  a$c«Ntf  metu!^  wisJhMVL  IV. 


$t$ 


aticl  ha&.  fSQDHmiied  toresklQ  ev«t;jw«ei;  «bltf  doriog  aU 
that  time  >/e^  k&p{  m  bis  owo  bi^^.lbe  raaosiaa  called 
F^fWh^Ofi  Castkf  mil  ao  estate  of  between  200  and 
300  acres,  all  within  the  parish  of  Pawderham*     This 
property  was  under  the  care  of  A(r.  John  Pidsleyj  Lord 
Cowrtenajfs  steward,  who,  as  the  general  agent  of  Lord 
Courtenca/,  conducted  all  his  afiairs  at  Powderhanif  but 
acted  4jipd^^  ipo  power  of  attorney  or  written  mstruc- 
tions.     When  the  pauper  was  bound  as  above  men- 
tioned, the  steward  accepted  him  as  Lord  Courtenai^s 
fppifiirttcei  and^,  tnttnding  to  assngn  him  to* a  i^€f 
«Dbst0r,  .agreed  vitb  his  mother  to  take  care  of  him  in 
^Ut  |pei^>of  Pifosd&Aam  till  be  could  get  a  place  iiy 
AioiV'^tul  allowed  her  a  weekly  sum  for  bis  maintenaiiei. 
Some^iowafterwaffdfi  Mr«Pft/i/cfy  agreed  with  one  JRkhairt 
"^dAmii  living  ^  in  the  parish  of  ^Sjpr^^on,  that  Paddon, 
snicottsidteatkn'of  5^  should  take  an  assignment  of  the 
T^)^eittioe';  end^aocoidjo^)  in  Januofy  1830,  a  written 
JBStniinikilt-  bearing  a  stamp  of  lil  was  drawn  upy  by 
jwhidfi'^&erTeciting  the  execution  of  the  indenture^  it 
tSf^atatedttbat  Lord  Viscount  Courtenai^  with  the  consent 
jMidffllipiroblttion  of  two  justices  for  the  county  ofDaxmf 
fdUlthesehy-alsign  the  apprentice  to  Paddorij  to  serve 
jiftl  duKn^  thd  reffldue  of  the  term  of  apprenticesbip; 
•«odr>tbaft:P<idtfoii,  in  consideration  of  the  said  sum  of  J&, 
.^^greei^  to  accept  and  take  the  apprentice  during  tb.e 
jce^due  'of  the  term,  and  acknowledged   himself,   his 
executors,  &c.  bound  by  the  agreements  and  cove- 
nants mentioned  in  the  indentare  on  the  part  of  Lord 
Courtenay  to  be  performed^  agreeably  to  the  staUite^  ft^- 
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^-—  |p^t7^ifiPt(2f(Q/^i8.*.teH9«d.  Michard Paddotu"  Tb«Goa> 
<^'^  $fiUi,4>f.U^,fwp,ju{^Qe&«As  acUed)  and  subscribe  with 
fP^^f      tb§irn»in«§»  ;^(r»  P^^s^q^  h%d  po  special  aalhMHty^  either 

9r^P?ym  uxiUaaor  verba]|;U>  aa$iga  .apprentices  in  general,  or  to 
%if^  tbis  in$tn)in«nt  for  Lord  Caurienay^  but  did  it  only 
bjr  virtue  of  his  general  agency*  He  had  on  seTeral 
occasions  received  parish  apprentices  on  behalf  of  Loud 
Gourtena^t  had  expended  sums  for  their  roaintenaiMSeb 
9^  had  paid  money  on  the  assignment  of  tbeoi  to  other 
mastera  (which  assignments  were  executed  id  the  sane 
manner  as  the  present),  and  these  sums  were  always: 
allowed  him  on  the  annual  settlement  of  his  aocavnla 
widi  Lord  Courienay.  The  SL  which  be  paid  lo>  Auk 
don  on  this  occasion  was  in  like  manner  allowed*    The 

4 

pauper  served  the  remainder  of  his  term  with  Paddam 
in  SprqfioH.    The  questions  for  this  Court  wetsi  fiist^. 
whether  the  original  binding  was  valid;  secondly^  wh^ 
tber  the  assignment  was  valid.   This  case  was  aigued  (ft)- 
on  a  former  day  of  the  term. 

.  Crawler  and  Praed  in  support  of  the  order  of  sessions^ 
The  objection  to  the  indenture  is  grounded  on  the  statnia 
56  G*  8«  c.  1S9.  s.  i.,  which  provides  that  no  child  shatt- 
be  bound  as  a  parish  apprentice  **  to  any  persoif  re^ 
siding  or  having  any  establishment  in  trade  at  lahtch  it 
is  intdtaded  that  such  chiU  shall  be  employed  ant  <of  iIm 
sane  county*  at  a  greater  distance  than  forty  nvHea  Irom^ 
the  parish  or  place  to  which  such  child  shall  beloQH^" 
unless  (where  the  child  belongs  to  a  place  mote  than 
forty  miles  frcMn  Landm}  by  a  special  order  of  the  jus^ 

(d)  B?fore  |49f4  Tfnt$rif0i  C.  J.,  Liitfedale^  fnvih,  sad  TawU^m  Ji. 

'*"'"'■•  tiqes 
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ticieit  who  aiitborise  the  appreefttdtig,  to  be  mtkae'in  fhe       ISfsL 
manner  •  there  pointed  oirt»    Sect,  5.  eiacts,  that  no  -r. 

settleniietit  shall  be  gained  by  vh'tiie  of  any  parish  bind^  agntntt  , 
ifig  in  which  the  directions  of  the  act^  shall  not  be  com-  Mits  tif 
plied  with.  This  statute  does  not  cotiteinj>late  the  case 
of  an  individual  residing  personally  oUt  of  the  country, 
bat  still  having  his  establishment  within  the  distance  at 
which  the  act  permits  apprentices  to  be  bound.  The 
object  is,  that  the  apprentice  shall  not  be  obliged  to 
serve  out  of  his  own  county,  at  an  undue  distance  from 
the  place  to  which  he  belongs.  The  precautions  di^* 
vected  by  the  act,  and  particularly  by  sect  8.  (in  case  of 
tlia  master's  residence  or  establishment  of  business  being 
removed),  evidently  have  this  view ;  and  it  may  be  in- 
ferred from  the  language  of  sects.  9.  and  S.,  that  this 
w«8  the  whole  intention  of  the  statute.  All  the  enaet* 
meuu  which  are  essential  for  the  apprentice's  protection 
may  be  fulfilled,  whether  the  master  himself  be  in  the 
cxnintry  or  not.  Here  the  apprentice  was  not,  in  fact, 
bound  oiit  of  his  own  parish.  To  hold  that  persons  re^ 
siding  abroad  could  not  be  obliged  to  take  apprentices, 
would  be  giving  them  an  undue  relief  from  parochial 
burdens ;  and  it  would  be  very  difficult  to  say  what 
i^ii^h  of  absence  would,  or  would  not,  constitute  an 
exemption.  The  obligation  to  receive  parish  appren-* 
ritcB  is  not  a  personal  charge,  but  in  respect  of  property, 
and  doea  not  depend  on  residence  in  the  parish,  Bex  w 
6lupp{a)^  Bc9  V.  Tiviaiead  {J))  \  and  no  injury  to  the 
apprentice  is  likely  to  result  from  the  binding  to  a 
nim«-resident  party,  if  be  leaves  a  bailiff  or*  steward  oa 
hift  estate,  by  whom  the  property  is  ibanaged,  and  the 

(d)  5  r.  Jr.  to7.  (*}  a  r.  b.  ^s. 

apprentice 


$tfS8 


/f 
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ciNicrd  cif  4ih«iJJutttioe«  cao  be  esBevcJBM;-'  Tho^fiiiiperr 
IiereWas  bduodttdbhe  busiiiess  'of  husbandtyi  dod^tfie 
masters  eatiibKshoiefit  for  JtSiat  bosine^Si  though  hofUs 
personal  re«idenbe,riras  *with{n  tht  apprentice's  pariib:> 
It  was  not  necessary  that  I<ord  Cmtrtenatf  bfanseirisbotifib 
exeoD te  the  itidentare,  Bix  t.  Fleet  (a ) .  Seeon^^  tbe'UftS 
signment,  thoagh  executed  by  Lord  Com^kna^'s  'MfittHfd, 
and  without  any  special  antborlty^  was  BttffiCfiddtf^iilifiiyf 
the  ace  32  G.  S.  e.  57.  s.  7*  No  special  duty  te  thfo^ 
by  that  clause  upon  the  master  assigning;  if  tb  ^jlbtiglf 
if  the  transfer  is  made  in  writing,  and  the  pH^tjf  tsMwg 
tht  assignment  becomes  bound  to  fulfil' >lhid^  cbvbtiMdf 
in  the  indenture,  which  is  the  essential  paft  tftlfta'lti^Sfiifi 
action*  There  was  no  reason  that  the  ^s(eW«M^^h<^ltf 
not,  as  agent  to  Lord  Courtenayi  exe^rni^'^is-'a^il^ 
ment  (which  is  not  an  instrument  under  seal),  'a6'«»«ft<a4. 
perform  any  other  ordinary^  business  on  his  belM()fl^  '-^^I's 

John  Greenwood  and  Coekbum  contrft*  '  iB^irsI^)'!!^ 
original  binding  was  not  valid.  The  power  of 'biiftliAl^ 
out  poor  apprentices  is  giren  by  48  £{/«.  e»'2'Ji  '^d'ttii 
act  8  &  9  fF.  8.  r.  SO.  ^.  5.  limits,  rather*  ^(lan '^iitiif^ 
it  in  respect  of  the  persons  to  whom^  Sbdll'ttf!i^ik%i^ 
may  be  bound,  Bex  ▼.  St.itkk^m  in^i^Ofi^iii^^ 
A  penalty  under  the  latter  statute,  for  not  t^etVthg^iAl 
apprentice,  could  not  be  enfoi'ced  agamst  a  mft&bi^^n^!ifil{^ 
abroad,  for  the  apprentice,  or  a  conntevpairr  of^'^hentH^ 
denture,  could  not  be  tendered  to  him  '^h^^-^'^^ 
jurisdiction  of  magrstrates  between  masters  and 'fipfiH^ 
tices  upon  sumi^onst,  cannot  take  efiect  where  l!he  thdk^r 


(o)  Caid.Z\. 
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(6)  2  T.  JR.  726. 
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id  ^ermabentl^. resident  abroad.   > Aodi/  duose^ aiie^gopd^ 
obje^lipna'tb  the  Uoidiog)  Ibej  ara  ^obl.i^ufdd  tgr  a  toib^- 
9equenl  recdgmtion  of. it.    Nor.ida  tba. facts  stated 
amount  to  a  recognitioa.     It  is  dmoted  by  55  G«  ^ 
C4  1S9.  5*1.9  (with  a  view  to  preveat  the  estrangement 
of  children  from  their  pareatsO  that  the  justices  ^^  shall 
particularly  enquire  and  consider"  whether  the  ma»ler» 
'^  ireaide'*  or  have  his  place  of  business  within  a  reason^ 
able tdislanc^e  from  the  place  to  which  the  child  belongs; 
bpitt  ait^ordjog  to  tlie  argument  on  the  other  side^  the 
etiqiiiigs  must  in. reality  be  as  to  the  place  where  the; 
HUisler  intends  to  employ  the  apprentice.     The  word 
^^i^i^e"  in  cases  like  this  must  be  construed  strictly, 
aaoQvdiog  to  Hs  ^sual  acceptation^  Rex  v.  TunsUad  {a)* 
l!b^dtfi>l»t0B3  G.  8.  c,  57^  provides  that  in  case  of  the 
n)f|5l;eii's  death. during  the  term  of  the  indenture,  two 
J9l^tk»s  of  the  county,  &C.,  or  place  where  the  master 
shall  hiiyeidied,'  oiay  make  certain  orders  respecting  the 
apprentice*     In  a  case  like  the  present  these  provisions 
%9|}14  loiHtye  executed*  The  same  may  be  said  of  several 
Qtki^  4iii^tions  of  the  same  act»  which  are  \0  be  ful** 
@)lf4)feQr  two  justices  of  the  county,  &c«^^here  the  master 
^|^iii«e<    The  act  4  G*  4»  c.  34.  5l  4.  recites  Aat  mas*. 
teF9)(r99^pdy, reside  at  ^nsideraUe  distanees  from  the 
p[ai^s!he)^  or  places  where  their  business,  is  carried  on,  or 
9^tQfy;^imally  abfionc  for  long  periods  of  time,  eithoic 
b^9ff4  tlK^  seas,  or  at  considerable  distances,  &&;  and 
empQiffsrii  ajttstjce  or  justices  in  case  of  oompiaint  rer 
spelling  wages,  ti>  summon  the  steward,,  agent,  &c*.  U^ 
^hf^m  the  business  of  any  such  JWSitet  is  inttustadduriagf 
^^ch  residence  or  occasional  ab^p^e^  AndideterffMoethesi 


UMlJallal^ 
9«MVIS«ir. 
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iS^Q^       eomplamt  as  iFihemsBter  were  himself  summoned.   That 
.r    „  could  not  be  done  in  the  present  case.     This  is  not  an 

^[^jmrt        <<  occasional  absence."  but  a  residence  beyond  the  seaa. 

^'moMtf  Then  a^  to  the  assignment.  The  act  32  G.  S.  c.57.  s.  l.y 
wmdi  empowers  masters  to  assign  over  apprentices, 
clearly  requires  that  the  master,  personally,  should  be  a 
party  to  that  act ;  his  mere  concurrence,  or  subsequent 
consent,  is  not  sufficient  This  appears  also  from  the 
form  of  assignment  in  schedule  D.  of  the  act*  The  dis* 
cretion  which  the  master  is  to  exercise  in  assigning  is 
not  superseded  by  the  intervention  of  the  justices :  and 
where  there  is  a  personal  trust,  and  a  discretion  to  be 
exercised  in  the  fulfilment  of  it,  the  power  cannot  be 
delegated,  Tlie  AHomey-Oeneral  v.  Scott  (a)«  In  such  a 
case,  even  if  a  mere  assent  be  all  that  ia  necessary,  it 
cannot  be  given  through  tlie  medium  of  another  peraon 
holding  a  general  authority,  though  such  authority.be 
conferred  on  him  by  power  of  attorney,  Huwkw  ▼• 
Kemp  (i).  But  here  the  steward  had  no  power  of  atlior-> 
ney,  or  direct  authority  or  instruotion  of  any  jk^id, 
either  for  binding  this  apprentice,  or  apprentices  geqe* 
rally :  and  supposing  that  the  fiicts  stated  amount  U>  a 
recognition  by  Lord  Coitrtenay  of  what  had  been  ikibe, 
still,  where  a  power  is  to  be  exercised  with  the  assMI  of 
a  particular  party,  the  subsequent  approbation  of  ih&t 
party  is  not  equivalent  to  an  authority  previoMalyigijrtfn, 
Bateman  v.  DavU{c).  And  if  this  were  othervisei  hi^re 
the  statute  prescribes  a  particular  mode  in.  wfajch  r4fie 
master  shall  authorise  the  assignment*  Besides,  Uiie  4s^ 
signroent,  by  32  G.  3.  c.  57.  5.  7->  is  to  be  with  the  con-* 

(a)  1  Vci.  sen.  417.  (6)  3  EaH,  410.  (c)  3  Madd.  98. 
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«nt  of  two  justices  of  the  county,  &c.  or  place  txAere  such       XB^S^ 
master  shall  dwelL  - 

CuTp  adv.  Vidi*         mgamti 

XbelfitMM. 

Lord  Tentebden  C.  J.  now  delivered  the  judgment 
t)f  the  Court     After  stating  the  fiicts,  his  Lordship  pro- 
ceeded as  follows.     Two  objections  were  relied  upon 
by  the  respondents ;  first,  that  the  original  binding  of 
the  apprentice  to  Lord  Coui^enay,  then  residing  abroad, 
was  invalid ;  and,  secondly,  that  the  assignment  wa&  also 
invalid.     It  is  unnecessary  to  decide  the  first  point,  as 
we  are  all  of  opinion  that  the  assignment  was  bad.     The 
statute  32  6. 3.  c.  51.  s.  7.  enacts,  **  That  it  shall  and 
may  be  lawful  for  any  master  or  mistress  of  any  such 
parish  apprentice  as  aforesaid,  by  indorsement  on  the 
indenture  of  apprenticeship,  or  by  other  instrument  in 
writing,  by  and  with  the  consent  of  two  justices  of  the 
peace  of  the  county,  &c.  where  such  master  or  mistress 
shall  dwell,  testified  by  such  justices  under  their  hands, 
'  to  assign  such  apprentice  to  any  person  who  is  willing 
to  take  such  apprentice  for  the  residue  of  the  term  men- 
tioned in  such  indenture  of  apprenticeship:"  provided 
that  the  person  to  whom  the  Apprentice  is  to  be  assigned, 
shall  at  the  same  time,  ^  by  indorsement  on  the  coun- 
terpart of  such  indenture^  or  by  writing  under  his  or  her 
hAnd/  slating  the  said  indenture  of  apprenticeship,  and 
^'tbe  ifidorsement  and  consent  aforesaid,  declare  his  or 
lier  acceptance  of. such  apprentice,"  and  acknowleclge 
^liiiAself,  herself,  &c«  bound  by  the  covenant  on  the 
part  of  the  master  or  mistress  to  be  performed.    It 
is  not  expressly  said,  that  the  master  assigning  the  ap» 
prentice  shall  himself  sign  the  instrument;  but  I  do  not 
see  how  it  could  be  valid  unless  he  did,  and  the  form 

given 


•Vi  ICAfcialrff  TRBtnfY  TERM 

18881  gh^eil  4ti  s^bMbte  (DO  t>^^<>^  to  be  so  signed.  B^t 
asd(imingtU^t'W 'person  duly  MthdvlMtf  bf  Cbe  wmstet 
might  eN6citit««ifetts0igiinient|  we  think  that,  th  this  case, 


kuuct  no  snficiMt  aothority  is  ^ewn.  The  tnaster  ought,  at  all 
.  .  •  dvents^  to  eKerei$e  bis  own  discretion  as  to  the  making 
of  the  assigmneot  Here  no  discretion  was  eicercised 
OR  bis  part.  There  is  no  proof  of  any  direction  (^ven 
by  bim :  it  only  appears,  that  after  the  assignment  wai^ 
made,  he  allowed  the  expenses  of  it  in  his  steward's  ac- 
count We  think  that  is  not  equivalent  to  a  distinct 
authority  from  Lord  Courtenay  to  the  steward  to  execute 
this  instrument  for  him.  No  settlement,  liierefbre, 
was  gained  by  the  service  in  Spreykm  /  and  whether  die 
original  binding  was  valid  or  not,  the  pauperis  seCdement 
is  in  the  parish  of  PawdtHiam^  to  which  he  bcfolig^ 
before  the  binding,  and  in  which  he  was  bound.  ^ '  '    ''  ' 

Order  of  sessions  quashed. 

«j^        The  King  against  The  lohabitaota  of  ElMUife 

•  .Castle.  •  . .  ^f..  ^l 


^.  hired  bim-    /^N  appeal  affaitist  ah  order  of  two  justices,  whereby 
«  yeur,  but  told  G.  HaU^  his  wife  and  children,  were  removed  from 

hift  master,  at  .  •       i.     ^  •  4.  >\V   '  '  '  '•  *'*'-'*« 

the  time  of  the  the  parish  of  Kemertoriy  in  the  county  of  Gloucester j  to 

had  been  called  the  parish  of  Elndeif  Castle^  in  the  county  of  tVorcesierj 

inTbe  \o^  ^^  Sessions  confirmed  the  order,  subject  to  the  opinion 

teJo^  «Bd^^*^  of  this  Court  on  the  following  case:  — 
ejected  to  be        (J.  fjoll,  the  paupei',  hired  himself  on  the  lOth*^? 

again  in  the  Octcber  1 8 11  to  Tkomos  Bluck  of  Elmley  Castle^  until  tttil^ 

May  following; 

and  it  was  a^eed  that  the  master  should  deduct  out  of  bb  wages  It.  a  daj  foft'  as  many' 

days  as  he  should  be  absent  on  service  in  the  militia.    A*  having  served  under  that  contract 

•  year  all  but  fourteen  days,  di^ripg  wblc^  be  .was  absent  on  service  in  the  n^ililiay  and  it. 

•  day  vras  deducted  from  his  vriaj^;  tt  <wai  hisld,  that  he  thereby,  and  by  tirtue  of  the  militia 
ac^  5S  (A  0.  c.  38. 1. 65.,  gained  a  settlement. 

^  ::  Mkhad- 
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¥^yA%  !^<^  called  upoa  to  ,s^i:y<e.ii^(tb^tHbnB^£9iMrtf 
lof^.  ii^Hit^  iu  ibQ  qours^  of.  tb(»  preoiediQg  y€»iivbe  inn 
fppiied,^r^  of  that  .iiict  at  tile  tioi^.Qf  biruogi  and  at 
ih^  ^axi^e  time  told  him,  th^t  he  ^jipQcted  to  be  called 
0^1,  tp  $erve  again,  in  the  May  following; ,  and  it  formed 
Pfirt  of  the  agreement  between  tbem^  tkat  the  pauper 
shoulll  allow  hi«  master  to  deduct  out  of  his  wages  If.  a 
A9jf  jEbi:  as  many  days  as  he  should  be  absent  on  service 
nj^ith  th^  militia«  The  pauper  entered  into  the  master's 
service  and  resided  and  served  the  whole  year  in  the  ap*, 
^ellanli  parist^  except  fourteen  days,  during  which  be 
^ff}  fbvfol  ,on  service  with  the  militia.  At  the  end  of 
t^^rjff^  .be  rec?eived  his  wages,  with  the  exception  of 
^j^ji^^.J^n  Bluck  deducted  far  the  fourteen  days* 
absence.  ( ,.. 

W.  cJ.  Alexander  and  Talbot  in  support  of  the  order  of 
sessions.  It  must  be  conceded,  that  a  balloted  militia- 
man is  incapable  of  making  an  unconditional  contract  to 
ftftr^/ft^a^hole  year,  and  upon  that  ground  it  was 
held,  in  Bex  v.  Holswofiijf{d%  where  it  appeared  that 
dif  papper  did  not,  at.  the  time,  of^  hiringi  inform  }ns 
master  of  his  beinff  a  militia-man.  that. he  gained  no 
settleipent  by  serving  for  a.  year  under  such  a  contract.; 
bu^herejth^  pauper  did,  at  the  time  of  the  hiring,  con>? 
monicate  tp  his  master,  the  fact  of  his  being  liable  to  be 
called  out  to  serve  in  the  militia.  That  case  was. r^. 
comi^9«l  iiv  Jtex  v.  Taunton  St^  James  (6),  wfiere  also  the 
paupe^  had.not  communicated  to  the  master  the  /act  ^ 
his  being  in  the  militia^  and  it^wa£(,  ^^Id,  that  no^iyithi 
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standing  the  48  G.  Sr  c.  111,  j.  15^  the  ipililia aet  lfei»  1 
in  fbrce^  he  was  not,  at  the  time  when  he  hired  himsdi^  f 
capable  of  making  an  abaolute  contract  to  serve  fix*  a  * 
year ;  and,  consequendyi  that  he  was  not  lawfully  hired 
ibr  a  year»  and  gained  no  settlement.    Here^  tlie  pauper 
made  a  conditional  contract  only^  which  it  was  com- 
petent for  him  to  do.     There  was,  therefore,  a  good 
contract  of  hiring  for  a  year ;  and  by  the  last  local  mi- 
litia act,  the  52  G.  8.  c.  38.,  the  sixty-fifth  section  of  which 
repeals  the  48  G.  S.  c.  1 11.,  and  which  receired  the  royal 
assent  on  the  20th  of  April  1812,  it  is  expressly  provided 
(as  in  sect  15.  of  the  former  act)  that  no  service  by  any 
apprentice  or  servant  in  the  miUtia*shall  be  deemed  an 
absence  from  the  master's  service.    At  all  events,  ibere   * 
was  a  dispensation  by  themasterwith  the  service,. for.tbero'f* 
was  an  allowance  made  to  him  for  tbi^  time  the  pauper  waaiq 
absent,  and  he  took  him  again  Into  his  service  whtm  hia  u 
duty  of  a  militia-man  had  ceased.     Besides,  this  case  fiU».^i 
within  Rex  v.  fVesterleigk  (a),  and  Bex  v.  fVindcomiem^  J 
In  the  former  case,  the  pauper  told  his  mistress  that -he 'ii 
was  in  the  militia,  and  he  might  be  absent  about  -»    t 
month  in  a  year  to  attend  on  that  duty,  and  he  woaid 
pay  a  man  to  serve  in  his  place,  or  else  he  would  make 
her  an  allowance  out  of  his  wages  for  the  time  he  was 

m 

absent.  In  the  latter  ease,  the  pauper,  being  hired  for  a 
year,  told  his  master,  that,  being  a  balloted  man  in  the 
militia,  he  should  be  absent  for  a  month,  and  in  lieu  of 
that  month  would  serve  another  at  the  end  of  the  year: 
and  these  hirings  were  held  to  be  good  on  the  fi>lIowing 
grounds,  as  stated  by  Mr.  Nolan  (c),  that  there  was  not 
a  chasm  in  the  contract,  but  a  dispensation  with  the 


(«)  Burr.  S.  C.  753. 


{k)  Dn^LSSh 


(e)  1  AUI>j|»S8X. 


personal 
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personal  sendee;  that  it  was  not  an  absolute  exception        )8S2. 
of  a  month ;  there  was  an  alteitiatb^  as  it  miglit  bappto      J^^ZT 
that  the  servant  woald  aat  be  called  out;'  and  the        "fl^ 
agreement  as  to  the  absence  tw  m  month  in  the  mvHiia,        sots  cf 
was  only  what  would  ba?e  been  implied,  and  ^\Mt  the       Cawm. 
master  must  have  consented  to,  as  the  law  would  have 
compelled  the  absence,  and  the  exception  was  not  of 
time  which  it  was  in  the  option  of  either  to  dispense 
with.    In  the  subsequent  case  of  Rex  v.  The  Itihabiicnis 
of  Over  (a),  Lord  Kenyon  said,  that  Rex  v.  Winchcombe 
was  decided  altogether  on  the  last  of  these  grounds. 
Here  the  Court  called  upon 

Justice  and  Qreaves  contra.     It  is  conceded  that  this 

was,  in  the  first  instance,  a  conditional  hiring;  that  is, 

the  hiring  was  for  a  year,  provided  the'  party  should  not 

be  called  out  to  serve  as  a  militia-man.    But  the  moment 

he  was  called  out>  it  had  the  same  efiect  as  if  the  number 

of  days  which  he  served  in  the  militia  had  been  excepted 

out  of  the  contract.    In  Rex  v.  Arlington  (6),  the  i)auper 

was  hired  for  a  year  as  a  shepherd,  to  receive  weekly 

ivages,  with  liberty  to  be  absent  during  the  sbeep-shear- 

ing  season,  but  to  find  a  man  at  his  own  expense  to  do 

his  work  during  his  absence,  his  own  wages  to  go  on 

during  the  whole  time ;  and  it  was  held  he  gained  no 

settlement,  because  there  was  an  exception  in  the  ori- 

^al  contract.     In  Rex  v.  Martham  (c),  where  it  was 

held  that  a  settlement  had  been  gained,  there  was  no 

exception  of  time  when  the  contract  was  made,  but  it 

was  merely  stipulated  that  there  should  be  a  deduction 

from  the  wages,  provided  the  pauper  were  prevented  from 

(a)  1  fan,  599*  (6)  1  JBast^  239.  (c)  I  M.  4;  S.  6SS. 
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l-^S^.  working  by  bad'  wtekher,  Hlrtis^,' fcie^'  ^Kw^bspcir d^idect 
rrr". ,  as  to'  milftta-itifeh  'Were  spokeh  <jf  ^^ifl*  dlbppv^baticm 
.^^\^  by  Lord  EXkitb^n^bt^kln'lil^itWi'DMMteu^ii^y^^ 

C^^l  y<^ar  to  his  aunt^  whb  oceupied  Bix'B0rQi'oT4and  ;i^hea 
she  %ad  no  work  for  hitn,  he  wa«to  woirts  foi4<aD3^fb<id7 
for  bis  own  benefit ;  and  it  was  beid  that  thi^  was  an 
exceptive  hiring,  and  that  sei*vioe  under  it  did  not  coa« 
fer  a  settlement.  [Lord  TenUrdm  C  J.  How  can  you 
get  over  the  sixty-fifth  section  of  the  52  G*  S.  e*  SS-O 
That  applies  only  to  contracts  existing  at  the  timeof.thii 
ballot  or  enrolment,  and  not  to  cmitracts  subsequently 
made.  Here,  the  contract  of  hiring  was  made  a&K  thi 
enrolment.  ■    '  ••» 

Lord  Tenterden  C.  J.  I  think  the  pauper  eieMfAj 
gnined  a  settlement  in  the  parish  of  Elndey  Cattle^  and 
my  opinion  is  founded  on  the  terms  of  the  contract 
of  hiring,  and  the  language  of  the  sixty-fifth  sediofr 
of  tl>e  52  G.  S.  c.  S6.  It  appears  that  the  paopi^r,  <ea 
the  lOth  of  October  1811,  hired  bhnseif  to  Old  Mia 
ckaelmas  day  following;  and  he  informed  bis '  ttiastlsvp 
at  the  time  of  hiring,  that  he  had  been  caU^d'tilMnyw 
serve  in  the  militia  in  the  eotirse  k)f  the*  preCMdi^  fM^ 
and  expected  to  be  \^iti'^led\kkbtO'  se>ve'in>lh0*diM^ 
following;  and  it  was  part  of  the  agrMtfteAC^  4la(V4l» 
master  should  deduct  out  of  his  wages  l5«  a  day  for  as 
many  days  as  the  pauper  should  be  absent  oh  sefvice 
in  the  militia.  There  is  nothing  of  absolute  exception 
in  the  terms  of  the  contract.  The  exception  oi^  coh- 
dition,  if  any  such  there  was,  arose  from  the  opei^dtt^ii 
of  law  on  the  individual.     He  was  a  militia-man,  arid,' 

(«)  3M,  J  5:.  229.  (6)  10^.  ^  C.  802. 

as 
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as  6uob^  wiM  bofind  byjaw^^q  fte^?^,;  jyfiO^U^-uppn.iio  to.,      16^9*f 
do^-.Th^p,  the  iftG. e»  fl..UA.  SvW/,  wd  ^(5  52 G. 3,.    ,^=~ 

under ilbte.aot^: sb»ll  .esttQiid. . to ; wake. yoid^  or  jfi  any/      «»u^^ 

maaoer  >to<  affect,,  any  ind6n|uK«<  of  apprjentU2Q$bip  or^     ^!S^^ 

osntmotiof  aem$e  between  any  n>a$ter  or  servant^  poj^ 

wilbfitanding  any  covenant  or  agreement  in  any  fiuci^ 

indenciure  or  oonlit&ot,  and  no  service  under  this  act»  of 

any  apprentice  or  servant,  shall  be  deemed  to  be  an  < 

ahaeoce  from  service,  or  a  breach  of  any  covenant  or. 

agteement  as  to  any  service  or  absence  from  servioQ  kk 

any  indenture  of  apprenticeship  or  contract  of  serviice." 

The  service  of  the  pauper,  therefore,  in  the  militia  is 

not,  in  point  of  law,  an  absence  from  his  service  with 

his  master.     It  is  true,  that  in  this  case,  the  parties  by 

their  contract  have  provided,  that  while  the  pappe^-  vfas 

serving  in  the  militia,  though,  in  point  of  law,  be  muvt 

be  considered  as  serving  his  master,  he  was  not  to  re^ 

cetve  any  wages*     But  that  makes  no  difference;  the 

general  words  of  tUe  act  are  sufficient  to  enable  us 

tdMy,  that  under  such  a  contract  as  the  present,  and 

Qfgiee  having  been  giyen  at  the  time  of  hiring  that  the 

a0*vaiU  w!as  liable  to  be  called  pn  to  serve,  he  was,  in 

poim  f)C.  lawy  aerving.  iu»  master  while  he  was  in  the 

wKtia,<tto  as. to  aoquire  a.  settlement  by  hiring  and  a 

aailvinef fori*. year*  .   *.    >•  (.  ^. 


?/:     lO»     /. 


^  ^jJ^I^LEDALE  J.  l^his  case  comes  very  near  those  of 
^f;y^  We^erleigfi  {a)  and  Bex  v.  fVinchcombe(b);  but 
vtrjjethf;^  those  decisions  were  righ  or  not,  the  effect  of 
tji^  clauses  in  the  militia  act  is  to  place  this  party  in  the 
Sf(me  situation  as  if  he  had  served  the  master  during 
the  time  he  was  in  the  militia. 

(a)  Burr.  &  C.  ^53.  (6)  DougL  391. 
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Parke  J.  This  case  is  undoubtedly  very  like  Bxx  v. 
JVesterleigh  (a),  and  Rex  v.  Winchcombe  (6).  In  Rex  v. 
Tat/n/on  S/.  James  (c),  the  objection  was,  that  the  pauper 
was  not,  whdn  he  \Ai^  hiihself/  cafiAble'-of^ifiblilii^iaki 
absolute  contract  to  serve  for  a  year,  and,  therefore, 
hating  made  such  contract  without  ^^efierMi^-  \6  tfiij^ 
liability  as  a  militia-roan,  he  was  9ot  lawfully  hired  for 
a  year,  and  gained  no  settlement  But  here,  t))e  pauper 
did  communicate  the  fact  of  his  being  a  militia-man  to 
the  master.  There  is  nothing  in  that  case  to  shew  that 
under  such  circumstances  a  service  in  the  militia  tMfj 
not  be  considered  as  service  to  the  master.  ^ 


Taunton  J.  I  am  of  the  same  opinion,  and  I  tliiiik 
the  sessions  would  have  done  better  not  to  setMl'  ^|^ 
this  .case.  Rex  v.  Westerleigh  (a),  and  Rex  t;  Wiilk^ 
combe  (a) f  were  decided  by  Judges  who  were  eniiMilk 
sessions  lawyers,  and  I  think  tbe  principles  opotv  which 
those  decisions  took  place  are  correctly  stated  by  Mf. 
Nolan  in  his  Treatise  ofi  the  Poor  Laws.  Rexr.'  Hcb^ 
worthy  (d)  was  decided  on  the  ground  that  the  pM^^ 
did  not,  at  the  time  of  hiring,  infeirm  fais  master-tlMli 
he  was  a  miiitia-man.  Here  the  pauper  dM  sk>.  ^btt4 
was  a  good  hiring  for  a  year.  The  statiite  etiicts^^ttdil 
no  service  in  the  militia  shall  be  deeitied  to  he'MAbMSA 
from  service  with  the  master;  but,  ind^p^hdisn^^^lM 
'statute,  my  opinion,  founded  dn  the 'di^ciMbU^  olF^clKIr 
V.  Westerleigh  and  Rex  v.  mncheoMbt';  wbiild*i«V^>b«» 


the  same* 


(a)  Sutr.  S.  C.  769. 
ic)  9B,iC.  831. 


■    !.',\'to(\  II  f]fi«m 
Order  of  seBsUmn  fiovk^n^^ 

.  ••.'•ill  ifti  Aii  niojj 

»    '    ■  •    O'-    III    Iblll 
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Ti^i&m&.aguiHfi  The  Inhabitants  of  Cheadi^b,  Saturday,'^  ^ 

/^N  appfa).;figai^st,im  order  of  two  justiqes^  whereby  Appelianto 
fViltiam  Smith  and  his  wife  and  children,  were  Ifdwo^n- 
removed  from  the  parish  of  CheadUi  in  the  county  of  Sat /!3!.7^e 
S(qgbrd^  to  the  township  of  Scropton  and  Foston,  in  the  p',u^r?/^.fe, 
polXD$y  of  Derly^  ihe  sessions  quashed  the  order,  subject  ^>n«  »e»«d  in 
^l.-the  opinion  of  this  Court  on  the  following  case :  —       having  several 

children,  it  wai 

The  settlement  of  the  pauper,  W.  Smithy  at  the  time  >d  >!»  Hfetimc 

asfreed  between 

of  bis  marriage  in  1808,  was  in  the  appellant  township  them  that  part 

^  Scwptan  and  Foston.    The  appellants,  in  order  to  should  be 

i^hUsh  a  subsequent  settlement  by  estate  in  Cheadk^  t'^dtn^^ 

tib^ .  respondent  parish,  proved   that  John  James,  the  •"■""  <>^7»'»«* 

*  *  *  agreeinenti  on 

/^tber  of  the  pauper's  wife,  had  been  seised  in  fee  of  4'*"'^*8«^ 

the  pauper  in 

4  housjQ  and  some  land  in  Cheadle,  on  which  he  resided  ^^^^  *  portion 

of  the  land  was 

.with  his  family  (a  wife  and  five  children),  and  of  which  allotted  tobimy 
J^ie  xspntinued  in  possession  till  1807,  when  he  died  in-  built  a  house, 
i9sf;9iifi^  leaving  his  eldest  son  Simon  James  his  heir  at  fn  it  fo? sixteen 
Un¥. .  It  bad  be^n  agreed  in  the  lifetime  of  John  James,  ^dVe^wh^lT 
^fifll  tl^e  members  pf  the  family,  including  Simon  ^^'t'^^^Jeld 
Jiffp^^.that  the  four  younger  children  (of  whom  the  >!«▼«»•  since. 

t      ■      '  •  "^         ^  *  The  respond- 

,^ll^^;'ii.^wyf  ,was  .on^),  should  have  a  parcel  of  the  ems  then  pro- 

duced  a  con- 

l^l^'i^^a^.aflpt;^  to  eoph  of  them,  in  order  that  they  veyance  to  the 
HPgjghjt,  \f}\}\4^  b9usea  thereon   respectively,   when   they  hSq'liestion 
/¥S^|d,v««sS,  d)fi^  money.     In  pursuance  of  this  agree-  "i^'^i'eldest 
ment,  a  portion   of  the   land  was  staked    out  for  the  u^  of  j!*/ "^  *' 

r  1  It  recited,  that 

^^^Itfj^t'lilul ftgrts^  to  pnrehaie  the  above  psrcel  of  land  of  S.  J.,  and  had  paid  him  two 
guineas  for  the  same,  but  no  conveyance  thereof  had  yet  been  made;  and  then  expressed 
that  in  consideration  of  that  sum,  S.  J.  bargained  and  fiold,&c. : 

Held,  ti«C  the  appellanu  wete  not  estopped  by  the  reciul  of  this  deed  from  giving  parol 
evidenef^lhat  tlie  conaidemtion  stated  in  the  deed  was  never  paid  or  intended  to  be  paid 
and  that  the  deed  was  made  for  the  purpose  of  confirming  the  pauper's  title  to  the  land 
allotted  to  him  in  virtue  of  the  above  mentioned  parol  agreement. 

3  H  3  pauper 
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JM2.  pauper  to  build  oo  a  short  time  after  TTis  marriage, 
>vfT*m^  and  he  built  a  cottasce  thereon  upwards  of  twenty^ne 
•J'J^iife*|jrtiJ'  ye^s  since,  in  which  he  resided  sixteen  or  seventeen 
^BJtfiNital  year;^  and  then  sold  it  for  6O/.  to  one  John  HtggSj 
,who  still  has  it.  The  land  so  staked  out  was  a  small 
plot  about  four  yards  by  six  or  seven,  and  the  full 
value  of  it  in  fee  before  the  cottage  was  built  was  two 
guineas  or  two  guineas  and  a  half.  When  the  cottage 
was  built,  Simon  James  (the  eldest  son  of  Jb^n),  who  lived 
within  a  few  yards,  assisted  the  pauper  in  staking  out 
the  land,  and  in  doing  some  of  the  work  at  the  found- 
ation. On  the  part  of  the  respondents,  indentures  of 
lease  and  release  of  the  6th  and  7th  of  January  l8li{ 
were  produced  and  proved,  for  the  purpose  of  shewing 
that  this  land  had  been  purchased  by  the  pauper  for  a 
money  consideration  not  amounting  to  SO/.  The  re- 
lease was  between  Simon  James  (therein  described  as 
eldest  son  and  heir  at  law  of  John  James  deceased)  of 
the  first  part,  William  Smith,  the  pauper,  of  the  second 
part,  and  John  Moreton  (therein  described  as  a  trustee 
nominated  by  and  on  behalf  of  the  said  William  Smith) 
of  the  third  part;  and  after  reciting,  that  "  the  said  WiU 
Ham  Smith  some  time  since  agreed  to  purchase  from  the. 
said  Simon  James  the  plot  or  parcel  of  land  theremafter 
mentioned,  and  had  paid  the  said  Simon  James  ttie  siim 
of  2/.  25.  as  consideration  for  the  same,  and  tately  erected 
a  dwelling-house  thereon,  but  no  conveyance  thereof 
had  yet  been  made/'  it  was  witnessed,  that  for  and 
in  consideration  of  21.  2s.  to  the  said  Simon  James  in 
hand  paid  by  the  said  William  Smith  at  or  belTore 
the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  Simon  James  did  thereby  acknowledge^  afad 
thereof  did  acquit  and  for  ever  discharge  the  said  wilUam 

Smithf 
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Smith,  his  heirs,  &c. ;  he  the  said  Simon  James  did  grants  18S2. 

bargain,  &c.  tlie  said  plot  of  land,  and  the  said  house  — ^-*- 

erected  thereon,  to  the  pauper,  his  heirs  and  assigns,  &c  ,-^p^ftmiff 

Each  of  th^e  deeds  was  stampecl  with  a  155.  stamp.   The  p.  ^ri  oAt 

evidence  of  the  pauper,  and  also  o^  owe  Jeremiah  Robin" 

fon  (who^  was  not  a  party  to  the  deed),  was  then  tendered 
'  '  'I 

on  the  part  of  the  appellants,  and  objected  to  on  the  other 

side,  but  received  by  the  Court,  to  shew  that  the  con- 
sideration stated  in  the  deed  was  not  paid,  nor  intended 
by  the  parties  to  be  paid ;  and  that  the  deed  was  only 
made  for  the  purpose  of  confirming  the  pauper's  title 

,  to  the  plot  of  land  which  had  been  allotted  to  him 
shortly  after  his  marriage,  under  the  parol  arrangement 
between  John  James  and  his  children.     The  sessions 

^  foi^nd  that  the  consideration  mentioned  in  the  deed  was 

'    not  paid,  nor  intended  to  be  paid.     The  questions  for 

th^  opinion  of  this  Court  were,  1st,  whether  the  last 

mentioned  evidence  was  properly  admitted  ?  and  if  it 

.  was,  then,  2dly,  whether,  on  all  the  facts  of  the  case, 
the  pauper  acquired  a  settlement  in  the  respondent 
|Uiri$h  ? 

•  ,  S^iitt^t  and  WhateUy  in  support  of  the  order  of  ses* 
sions.  The  evidence  was  properly  received,  at  all  events^ 

to  shew  that  the  deed  was  void  as  being:  a  fraud  on  the 

1'-  •         '       '•  ^       . 

[  revenue  laws;  for  the  stat.  48  G.  3.  c.  149.  Sched,  part  1* 
tit.  Conveyaficei  requires  a  stamp  of  \5s.  where  the  pur^ 

(  chase  or  consideration  money  does  not  amount  to  50/.) 
but  where  it  exceeds  that  sum,  and  does  not  amount 
to  ^50/.,  a  stamp  of  I/.  Now,  the  deed  on  the  face 
of  it  had  a  proper  stamp ;  but  the  actual  value  of  the 

.  property,  being  60/.,  (for  it  was  sold  for  that  sum  a  few 
year^  after  the  deed,)  the  stamp  was  insufficient.     But 

3  H  4  the 
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becaase^  thoagb  the  parj&s^.  is>  lAm^  dsed  jDi%l»liiK.tf^ 
Copped  by  it  from  sgi^ng  thiti  it  mu$:nsii  mod^.fori* 
liioney  constdemiioQ^  tbe  iwmb  pffi^sers^irbor-MelDckbcr 
^Mirties  nor  privies  ^re.  n^  Siarhie\Qn  Emitn^  I05l< 
«Bftr  ▼•  Scamrnonden  («)»'  .Rat  v«  Uaimin^.  (6)^  Jtn  Jfear  t. 
OAi^  (c)»  the  appeltfl«ts  were  admttl^.  to  YHfote  thii 
Old  J  12/.  purchase-money  was  paid  for  a  measii^e  b^ 
the  pauper^  though  the  deed  by  which  it  was  convqpad 
to  him  stated  52/.  to  have  been  paid.  Then,  sopposiiig 
tbe  evidence  properly  received,  the  pauper  dearly  ac»> 
quired  a  settlement  by  estate,  the  property  ha^g  fana 
possessed  uninterruptedly  b}'  and  through  him  for  xsuM 
than  twenty  years,  Rex  v.  Ccld  AsJdon  {d\  Bex  v.  BidUr* 
torn  {e)i^  Bet  ¥»  Oalaw{g). 


Cotbel  and  WkitconAe  contra*.  The  seasioos  baveaai 
£i>und  fraud  ;  and  even  if  there  had  been  a  fraud  an,  the 
revenue,  the  deed,  as  lietu^een  tbe  parties,  oh^^  Iwte 
been  valid.  Doe  d.  Kettle  v.  LtwU  (A),  BMnmn  v.  Mk^ 
dBneU{i\  Then,  as  to  the  neixC  point;  tlie 
merely  went  to  shew  that  the  t^o  gulAeaaiMrerq  not 
or  intended  to  be  paid;  itw^  not.oflbrtid  forfthe^imi- 
'pose  of  proving  that  any. i  other  .coasid^catbm:  ^na- iti 
question,  or  whether  or  not  M»shi  diflfavent  conndatfaMfi 
was  paid,  or  intended  so  ioi  bt»j  i  Bgx^^s.  'S^mMimkn.im) 
and  Bex  v.  Laindbn{b)  o»ly:e»tAb]is|).;thal.lp%Rit^ 
dence,  though  not  receivalde.to  jQ^niDftidict.a'^loed^ 
be  admitted  to  ascertain  an  independent^  fact::  rbntilieipr* 


n 


(fl)  5  T.  R,  474. 

(c)  1  A/.  4f  S.  387. 

(fc)  «  r.  n.  55^. 

{h)  10  /?.  ij  r.  673. 


(rf)  Jhtrr.  ir.  C.  i44.' ' 
(^•.  3M.  4|-  ^.  £2. 
(i)  5  if.  tj-  51  S28. 
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tras'llid^tiMMtsidaratioii  fiaid.'^'  inJfuc  tr^*Scammin}ienifl) 

tfae  (ieod,  nam^j^  thai  xt  fCirthlfir^iinitbanthQt  oientidiioc} 
dieretn  4i4i8  pn&l;  boi  here  die ^efieet  of  the  evidence  i^tb 
^w  that  no  oondideration  wbaniver  was  paid,  and  tlnilt 
IB  to  contradict  th^  deed.  Then,  aa  to  the  adverse  poi»> 
ftesiaon,  if  the  pauper  had  brought  an  gectment^  a  ,cmi»> 
Tejrance  under  these  circumstances  would  be  evidence  10 
pvove  that  he  was  not  seised  before  its  date,  7th  of  «tt»* 
mutty  1815,  and  then  there  has  not  been  twenty  yitarff 
adverse  possession.  'i 

Lord  Temteroen  C.  J.  I  think  a  settlefliejit  i  mUb 
gained  in  Cheadle.  The  appellants  proved  that  John 
\f$miii  the  father  of  the  pauperis  wife,  being  seised  in  fee 
4>f  a'hooae  and  land  in  Cheadie,  and  having  several  chtt- 
uiien,  it  was  agreed  among  them  in  his  lifetime  that  apaid; 
"Of^e  land  shoald  be  allotted  to  eachoftbeQU  .Ose^of 
die  idriklMti  ndarrii^  the  paupar  in  i60S,  add,  sockt 
4Aer,  in>  piirmiancwof  the  a^feenk^nt^  a  portion  of  the 
4Bnd  was  etlikMl'Ottt^' uponr:  which,  the  pauper  built  a 
fbooae^  and  ibfter^ret^difi^'dieites^vetiteen  y«urs,  he  sold 
ithtiikcltis^  fep'i6!)£  ''There  (having  been  twenty  years' 
^p0sses8iollj  tke  icasei^thus^fer  'shewed  such  an  estate 
-as'^MPtefhe  pauper  asettiement  To  avoid  tbissetde- 
pMtit^byi^tale^'tfa^  pari^  ofiicers  of  CheadUe  proposed 
et»  •she#,  by  the  deed  of  1815,  that  the  pauper's  title 
to  it  accrued  by  a  purchase  for  a  money  consideration 
not  amounting:  to  30/.     That  deed  recited,  that  Smith 

(<i)  5  T,  /?.  474. 

o  ! )  had 


sntsof 

ClllAPU> 
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MBtt  had  agreed  to  purchase  the  land  for  the  consideration  of 
_^  _  two  guineas.  The  other  parish  alleged  in  answer  that  the 
ogainM  recital  was  not  true,  and  that  th^  real  consideration  was 
not  a  jnoney  consideration;  and  they  gave  evidence  that 
the  two  guineas  were  not  paid,  or  intended  io  be  paid,  and 
that  the  only  object  of  the  parties  in  executing  this  deed 
was  to  confirm  the  pauper's  title.  The  objection  is,  that 
evidence  to  contradict  the  statement  of  the  consideration 
in  the  deed  ought  not  to  have  been  admitted.  Now,  t|ie 
parties  to  the  deed  might  be  estopped  by  it  from  saying 
that  this  was  not  a  purchase  for  a  money  consideration ; 
but  the  parish  officers,  who  are  strangers  to  it,  are  not. 
If  that  were  otherwise,  the  greatest  inconvenience  and  i^-* 
justice  might  arise,  because  a  settlement  might  be  ac- 
quired or  not  according  to  the  language  used  by  parties 
in  an  instrument  of  this  nature.  The  evidence  was,  in 
my  opinion,  properly  received,  as  shewing,  not  that  the 
deed  was  void,  but  that  this  was  not  a  purchase  for  a 
money  consideration. 

LiTTLEDALE  J.  concurred. 

Parke  J.  It  is  quiie  cle^,  that  althoi^h  the  partif^ 
to  this  d^  were  estopped  by.it|  s^rapg^s  were  not,.apd 
consequently  the  parish  ofQcers  migh^  shew  thei  rea^I 
nature  of  the  transaction*.  If  this  wei^e  no(  sO|.  pi|cishp 
might  be  burthened  with  syettlements  .for  whicl^  the^e 
was  no  colour.  It  is  clear  that  a  settlem^ (it,  was  ^i^^^^d 
in  this  case  by  an  estate  voluntarily  cooyeyed,  ,(<^j,tl\e 
pauper. 


»•■ ' 


■  •  TAUNroN  J.  concurred. 

Order  of  sessions  confirmed. 

1        ,  .j.i  t.  p 
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FoLLioT  Nash  and  Others  against  Benjamin 
CoATEi?,  John  Colloe,  Samuel  Nash,  Mary 
Nash,  Widow,  Fredebick  Williams,  an 
Infant,  John  Nash,  the  younger,  an  Infant, 
and  John  Nash, 

n^HE  following  case  was  sent  by  the  Vice-Chancellor  Teititor  de- 

.  -^     «         •  .   •  !•    1  •     ^  Tiled  lands  to 

for  the  opinion  of  this  Ck)urt: —  '  tnuteesand 

JRicfiaj'd  Nash^  by  his  will  dated  May  5th,  1814,  de^  them,  and  the 


beinof  such 
suirivor,  io 

Coaiesy  John  Colloe^  and  Samuel  Nash^  certain  lands  and  ?I!?^"','^T*' 


vised  as  follows :  —  "I  give  to  my  trustees,  Benjamin  ,umvor  m 


then  an  infant, 

premises  (described  in  the  will)  in  the  county  of  Here*'  ****.***  ihould 

fordy  to  hold  to  my  said  trustees  and  the  survivor  6F  «ge  of  twenty- 
one  yean, 
them,  and  the  heirs  of  such  survivor,  in  trust  tor  Jfblliot  upon  hit  ic^ly 

ff^irtng  mid 

WiUiamSy  now  an  infant,  my  natural  son,  till  he  arrives  using  the  tea- 

t  n  i-iMi*        tator's  surnames 

at  the  age  of  twenty-one  years,  upon  his  legally  taking  ^id  then,  upon 
and  using  the  surname  of  Nash  in  lieu  and  instead  of  g„ch*affe,'and 
that  of  WilliamSf  and  then,  upon  bis  attaining  such  age  *^'"*^^J2L, 
and  legally  taking  the  name  of  Nash  as  aforesaid,  and  ?""  *®  1*'™  *'"' 

^     J  o  ^  »  lire;and./>vm 

using  the  same,  to  hold  to  him,  the  said  FoUiot  Williams^  and  after  hu 

>  duttuCf  to  hold 

then  taking  the  name  of  Nashj  for  and  during  the  term  to  the  trustees 

of  his  natural  life;  hnd  frorH  and  after  his  decease,  to  rot  of  them,* 

hold  to  iny  said  trustees  and  the  survivor  of  them,  and  *? such  sund- 

Ihe  Heirs  of  such  suirvlvo^,  to  preserve  contingent  re-  ^Jl^^^* 

^mainder^i  in  trust  for  the  heirs  male  of  the  body  of  the  »«»»>^^  >«» 

'  *'  trust  for  the 

said  -Pdtltot  Williams,  taking  the  name  of  Nash.  lawfiiUy  heirs  male  oi 

u**    *.       '-  .  .  F.  FT.,  taking 

Issuing,  and  the  heirs  and  assigns  of  such  male  issue  for  the  testator's 

name,  and  the 

ever ;  but  for  want  of  and  in  default  of  such  male  isstie  hein  and  aa- 
lawfully  issuing,  then  in  trust  for  my  natural  son  JFVe-  ^e  issue  for 

ever;  but  in 
default  of  such  mate  issue,  then  orer :  Held,  that  the  trustees  did  not  take  the  legal  estate 
te-thfr  kuidi  dtfiscd,  but  that  F»  W.  took  a  legal  estate  tail  in  them  on  his  coming  of  ago 
and  adopting  the  testator's  surname. 

derick 


^*  Ks'  attiinirt^'  ib^' jifee'  of  iwehty-6iie  'y^^;  fetffl  ^ri^ly 
'ffi  changirtg,  iklAUg,  yntt^  using  'tKe  "stii^aW^  of  mift  a^ 
li{<bresaid,  aticl  thei/,  tijioti  his  flttdiii(n«v  'sdeW  age  knd 
takiHg  and'iisihg  the  stirname  of  Natfi  ks  aforesanl, 
,t6 'hold  to  him  the  said  FredericH  Wittiam^  for  and 
ddring  the  term  of  his  natural  life ;  and  from  and  im- 
nlfediately  after  his  decease,  to  hold  to  my  said  trustees 
atod  the  survivor  of  them,  and  the.  heirs  of  such  sur- 
vivor, to  preserve  contingent  remainders,  in  trust  for 
the  heirs  male  of  the  body  of  the  said  Frederick  WSliam 
(taking  die  name  of  Nash)  lawfully  issuing,  and  the 
heirs  and  assigns  of  such  male  issue  for  ever;  but  ii) 
d^ftttU  of  such  male  issue,  then  in  trust  for  Samuel 
if&d^  jofiior,  son  of  my  kinsman  Samuel  Nash/*  Tb^ 
testlitor  then  devised  his  Shropshire  estates,  therehl 
specially  described,  to  the  same  trustees,  in  trust  fo^ 
Frederick  WUliamSj  in  the  same  terms  and  sutgect  to 
the  same  conditions  which  were  contained  in  the  devis(^ 
to  Fdliot  WiUiamSi  remainder  to  FoUiot  fVilliamSj  and 
ultimate  remainder  over  to  Samuel  Nash  in  fee.  '  The 
testator  died  on  the  14<th  of  Jbne  1815,  leaving  all  th'ii 
devisees  in  trust,  and  also  th6  said  FcHtiot  WtUidms, 
now  FoUiot'Nashi  and  iPredericttWitHatns^  him  surviviii^ 
Fdliot  Na^  attained  his  age  6f  twetity-bne  j-eart'^A 
the  11th  of  Februaty  1825,  and  tiikeupoii  ap[Mied^^^i^ 
and  obtained  his  majesty's  licence  to  ado):^  and'  uae  tfite 
name  of  Nash^  and  was  let  into  the  possessk>rl'>of  tb'^ 
testator's  Herefordshire  estates,  and  strll  is  in  such  po!^ 
session,  and  in  receipt  of  the  rents  and  profits  thereoR 
The  defendant  Frederick  Williams  is  still  an  infaiir:  -  •  ^ 
A  bill  in  this  cause  was  filed  in  Michaelmas  term 

r 

1825,  praying,  amongst  other  things,  that  the  testator's 

wiH 


fprme^  ftWl  carried  WAP  fflWVHftn,  apd^fi^at  i^ioteresf  ^^=- 
of  all  p^fip  ¥Wf!p^  ^'^^  8ome.iDJg^,be  ^^r,uin^d>  j  ! ,  W^ 
^  ,Tbe  cajis^^  w^,lffi^r4  before  ,^^^^  ]!|(ljMtef .  ^  the  ftp%  *  * 

QD  the  27tb  oi  Juh/  18S7ft.apd.l^y  the  decree  rnfi^c^ 
on  that  h^riogA  k  was  declared  tba(  the  said  tesn 
tator's  ,\viU  ougjiit  to  be  established,  and  the  tru;^ 
thereof,  performed  ood  carried  into  execution,  aod  !thi^ 
same  was  decreed  accordingly,  and  certain  directi^iu. 
were  thereby  given  relating  to  the  accounts  to  be  takei^ 
of  the  testator's  estate. 

r 

The  cause  coming  on  to  be  heard  before  the  Vice^ 
Phanoellor,  for  further  directions  upon  the  Master'^ 
gisnerid  report  made  in  pursuance  of  the  said  ^^^ 
^qd  the  plaintiff  FoUiot  Nash  claiming  to  takft-aff  e^^ti; 
|4^  ,in  the  Herefordshire  estates,  under  the  devise  |h<ir(Viif 
ln^  the  said  testator's  will,  and  the  defendant  Frederick 
Williams  also  claiming,  on  his  attaining  'the  age  €f 
t,wQnty«one  years,  to  take  an  estate  tail  in  the  Shropthira 
estates,  under  the  devise  thereof  by  tlie  testator's  willy 
]p^.  Honor  directed  a  case  to  be  made  for  the  opinion 
ofi  jthn^  Court,  and  that  the  question  should  be^ 
^,.  Whafef  estate  FoUiat  Na^  ^es  in  the  Herefordshire 
e»Uit/9S9  undep  the  derive  thereof  by  the  testator's  will  ? 
]^h^^r  aa  estate  ^il^  pr  for  l^f  only  ?,  And  also  what 
ff^^jt)}^  d^ffsndant:  JVc^/^Vi  ^^  his  attaining 

^  ag^  of  .(weiuyvtone  yi^ftrs,.  and  taking  the  surname  of 
]j^iidi.yn%.4w9»^,  l^y.the,  testator's  will,  will  take  in  tlie 
S^^y^ire  .^XBt^i  un4er  the  devise  thereof  by  the  said 
tf^7<  Whether  an  estate  tail,  or  for  life  only?  This 
case  i^|hS:iu?gued  in  last  Hilary  term  by 

Dwl4 
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WiUiams  XMke^GatBteA  tail  kk  tbe  •pr6p^rtp(ddnied;»j£fer 
this  fails  nAithitt  the  rote  in  Shettm^BnaBe^m^iAaiVii^&f^ 
tiie^anaistov,  by  any  gift  or  cxmvejrono^'  Qike»  an  estate 
of'iveeboUyand  in  tbe  jame  giftor  coni9CjaHiee:aiiie^te 
i&:]iautad  aiihcr  mediately  or  immediately  j(d  Ins  heita 
in  fee  or  id  tail)  in  such  case^  heirs  are  words  of  limi^ 
ation  and  not  words  of  purchase ;  and  the  remainder  is 
executed  in  possession  in  the  ancestor  so  taking  the 
fittehold)  and  is  not  contingent;  the  two  estates  uniie^ 
and  the  ancestor  takes  an  estate  in  fee  or  in  taiL  Tbig- 
rale  applies  to  demises  as  well  as  to  deeds,  and  the  inter* 
pesition  of  an  estate  to  trustees  to  preserve  contingent 
lemauid^ra  does  not  prevent  its  taking  eflkct^  Papittat' 
yiA  Voice  {b).  If  the  limitation  to  trustees  had  been  duri- 
ng*-the  lives  of  the  tenants  for  life  to  preserve  contingent 
MmainderSy  the  application  of  the  above  rule  would  not  be 
disputed ;  but  it  will  be  said  that,  here,  the  limitatiofi  in 
trust  to  preserve  contingent  remainders,  being,  not  during 
the  lives  of  tbe  tenants  for  life,  but  after  their  deceBs% 
gives  tbe  tmatees  the  legal  estate,  jmd  Ike  heir  male  of  tha 
body  an  equitable  estate  only ;  and,  then,  that  the  estaieai 
for  life  and  hi  remainder,  betsg  of  ffiftrent  na)Uires^'*««caii^* 
legal,  and  one  equltable^;^  will  not  toalesoe;  liraM^!jr 
CkmU  Rem*  58«  It  is  nAdcaibtedly  eitablished>:lgpfi<aii*.' 
tfaorities,  that  where  tbe  loncsetfnr'B  estaiwiisi'aKi^idjr 
equitable,  a  limitation  of /die  Iqgal'fcc^to  the*  heifs  o^iImi 
body  will  not  fall  witbin  the  rule*  inStoJ/^sis^^e?  iifid' 
Mr.  Feame  contends  diat^  by  parity  of  ireksiluki^^ 
where  the  Iq^al   freehold   is  limited  Xx»  tbe  ^Mceslov^' 

(fl)   1  Rq).  164.  a.  (6)  SP.  fTm;.  471. 

and 
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atu)  the  \  et]aitaUe  >^fee  ^t0\  the  -  hfiirs .  pf  <  his '  body»  v  the       laSSJ 
esftitci)  wHlfnotrfiMi  witUi  ibatitulei  ttDd^ftira note  id 
t)ie>tfthicdiu  ioi'JPeaftt^^  Ooni^  Bern,  pi  66k^.VenA6les<i^ 
MoniS'{a)f  ndbidi  wtll.piN>babIy.  be  xelied  oa  kera^  >itB 
cited  aa.  a tstvong  <autkonty  in  support  of  thiut  cioDcla* 
sioni    'ThePe,   an  estate   was  lonited   to  the  ibosband 
for  life;  retnainder  to  trustees  and  their  heirs  xlining' 
his  life,  in  trust  to  preserve  contingent  remainders ;  re* 
mainder  to  the  wife  for  life ;  remainder  to  trustees  and 
their  heirs  (not  daring  her  life)  in  trust  to  support  the 
oontingent  remainders  thereinafter  limited;  remainder 
to  the  first  and  other  sons  successively  in  tail ;  remainder 
to*  the  wife  in  tail ;  remainder  to  such  uses  as  sheshoaU 
bjr.deed  or  will  appoint.     It  was  held  that  the  trustees 
task  a  legal  estate  in  fee  after  the  determinadon  of  the 
wfe's  life  estate,  and  that  all  the  subsequent  limitationa 
were  of  trust  estates:  and  that  an  appointment  by  the  wife 
t0  tJie  use  of  the  right  heirs  of  the  husband  did  not  create 
any  estate  which  could  unite  with  the  antecedent  life  estate 
pf  the  husband^  but  only  gave  an  equitable  esUafee  to  the 
psinsitti  wbe^  at  his  death,  should  answer  the  description  of 
hiB right  heir.  Tlie  decision  in  that  case  proceeded  on  the 
ground  stated  by  Lord  K^m^  m  Doe  dtm.  L^  Compare 
y^Hkl^  {b\  vit.tbat>it  ^avabseldtely  neGcssaty  that  the 
JfasiishQlililbQStt  the  Ubsteics?  fer  llie 'tenant  for  life  (the 
i^Ife>hadap0Wttrof4p|ieiDtmeBtjBndifJ  if)  exercisiagthat 
fMiwdiVcdieihad  iatrsklbced  atiy :  contingent  remainders, 
lfe«|r  mi^^all  hli^e.be[^n*defeated  if  the  uses  were  not 
^Q^nl^jiii  the  (jmstoes.    Bnt  here  there  are  no  contin>- 
gwi'estttiesfl'aitd,  therefore^  it  is  not  necessary  that  the 
trustees  should  take  the  legal  estate  for  a  longer  term 

f ,, ,  P    («)  ,7  r.  fl.  342.  ASK  {b)  IT*  n.  4SS. 

than 
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.^(fK^.     ,  Xbn  dniUitf  df«  ,UyQ9i..Ql?viWdtffiMHi.ifi^  lilBuirttt  Is  a 

.  rijegMki^i  and}  th«r«^ 'tbttseiipiiiiiosafl Jd<i<ta|ilijn^Qiit  ifeht 
^41^9  IriMlees  shduld  cakd  the  legal  fret  tteiuhni»  it 
is  ID  the  cestui  que  tnifit*    J!>9e  v.  Jiicis  {A}  ia  like  the 
I  present  case.    There,  afier  a  devise  t6  ao»  fat  iUe,  with 
J  vemaioder  over,  the  devisor  limited  the  estate  firom  and 
after  the  determination  of  the  former  estate  to  trualees 
and  their  heirs  in  trust  to  preserve  contingent  remma- 
ders  but  to  permit  the  tenant  for  life  to  take  the  profits^ 
and  be  afterwards  gave  other  estates  for  lives  witk  re- 
mainders over ;  and  after  each  estate  for  life,  he  itiler* 
;  posed  the  same  estate  to  trustees  and  their  heirs :  it 
.  beldi  that  this  shewed  his  intent  to  be,  thai  the 
to  die  trustees  should  be  confined  to  the  lives  of  the 
sisvend  tenants  for  life;  and,  consequently,  that  those 
in  remainder  took  legal  estates,  there  being  no  other 
circumstances  in  the  will   to  shew  a  contrary  intaiit 
There  the  Court  observed,  that  there  was  no  uci.t^siHy 
lor  a  greater  estate  vesting  in  the  trustees ;  and  thai  Am 
devisor,  by  again  giving  the  same  estate  to  Ihe 

and  their  heirs  after  eath  snoeessive  estate^ ibr  Ufiv 

« 

peered  evidendy  to  hterm  utidbratood  that  be  lifd> 

vested  the  whole  iatepost  im  them  by  the  fiflitliiaitarisii 

The  same  reasoning  applies  lo  this  case,:in(wUcJ||iib 

was  observed  in  the  fornieiv  the  whole  doobC 

the  inaccurate  penning  of  the  will.     Thia, 

merely  the  ordinary  case  of  a  trust  estate 

preserve  contingent  remainders  durtog  an 

In  Cw'iis  V.  Price  (A),  the  objects  of  the  liaitta|i<fi  ■ 


(a)  7  T.  R.  433.  (*)  18  Vml  S9« 


7    • 


.J 


/•B 
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^  fll  Mbiua :ia;tle4ife<i«tWubiiM  (Ur  ttfe,  ftnd  «fie  Cotirt      "^Afife. 
.^ihaBrtli^isglitijt'UOftMMfliiiy'tiiilrtllM^^  tmstees  ishodd     "j^JJT 
:  take>diei&ei '  'Awd^  acbovdiilg  to*  thb  'errgtomcfiit  adopted 
'''Uf  dMijOdurtfin  that  «H|(e^  to  «fib6timte  'the  testatot^d  fh- 
tantklD^xAfe  will  niaj  be  reltd  a»  if  iiddtttonal  wotds  Weire 
intrtdiiced ;  'Iier^  ther^fbre,  Ihe  words,  '^  during  the  life 
qfJEoUioi  Ntaik,**  may  be  understood  as  part  of  the  w9I, 
.  ia  fiivour  of  the  general  intention,  which  undoubtedly 
wasy  that  the  estate  should  not  go  over  until  the  issue 
of  tlie  tenants  for  life  was  exhausted. 

•  i  Preston  contra.  FoUiot  Nash  and  Frederick  WiUiams 
-took  estates  for  life,  with  an  equitable  remainder  In 
>  Sat  to  their  ;ons«     The  trustees  had  the  legal  fee,  and 

*  tbenfore  the  interests  of  the  parents  and  of  their  beirs- 
'  male  are  of  different  qualities,  one  legal  and  th«  other 

eqaitaUe;  and  there  are  superadded  words  of  limit- 
'.adon  to  the  gift  to  the  heirs-male.  Venables  v.  Mor-^ 
^im>(a\  is  in  point,  to  prove  that  it  was  nectsssary  that 
^the  trustees  should  take  the  legal  fee.  The  testator, 
rafter  giving  a  life  estate  to  FoUiot  Williams  on  his  at- 
'taoung  the  age  of  twanty^-one  years  and  taking  the  name 
•«f  J^iskf  saya,  '*  and  fnim  and  after  his  decease  to  hold 
ru»  iliy  said  tmsteesi  and  the  survivor  of  them,  and  the 
iwfatiaf  auch  survivdr,  to  preserve  contingent  remain- 
denl^iiii'trast  for  the  heifs^maU  of  the  body  of  the  said 
JBMai*  iKltuunSi  taking  the  name  of  Nashj  lawfully 
itujMHg^  mmi  the  Heirs  and  assigns  of  such  male  issue  ibr 
«fdKr"  Tke  words  of  this  devise  to  the  trustees  prima 
firidritfiport  a  gift  to  them  of  the  legal  fee,  and  there  is 
to  shew  that  their  legal  estate  was  to  cease  with 


(a)  7  7.  12.  342.  43S. 

i4^Voi-  m.  3  I  the 
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l«»9.  the  Iif<^  of  tl^  &tst  Uker.    la  Doe  ▼.  Hkksi^ia)  and 

~    -•  ftiJ^i>  V.  JPriw  (6),  though  the  d^ise  wa»  toilihe  tiustees 

iimn4  and  their  heir%  theMi  was  sufficient  on  the  faee  of  the  will. 


C^w- 


to  enable  the  Court  to  see  that  the  estate  /of  the  trustees 
was  intended  to  be  restricted  in  each  case>  la  the  life  of 
the  first  taker.  In  Doe  y,  Hicks^  the  limitation  to  the 
trastees  and  their  heirs  was  construed  to  operate  only 
&r  the  lives  of  the  tenants  for  life ;  first  because  the 
object  for  which  the  estate  was  given  to  them,  being  to 
preserve  contingent  remainders,  did  not  require  tlieir 
«atate  to  endure  any  longer ;  secondly,  because  from  the 
context  of  the  will  it  was  evident  the  testator  was  limiting 
trust  estates  for  the  lives  only  of  the  several  tenants  for  life, 
since  he  repeated  the  limitations  to  the  trustees  after  each 
estate  for  life.  In  Cu?iis  v.  Pricey  the  purpose  to  be  an- 
swered was  one  for  which  an  estate  in  the  trustees  during 
the  life  of  the  wife,  would  be  sufficient.  Besides  tb^re 
was  a  term  for  years  to  the  same  trustees,  immediatdy 
after  the  limitation  to  the  trustees  and  to  their  heirs; 
and  this  term  could  not  take  effect  as  a  legal  estate  if  the 
trustees  had  the  fee  under  the  former  gift.  The  case  of 
Colmore  v.  Tyndall  (c)  shews  that  it  is  not  a  suffidept 
ground  for  restricting  an  estate  limited  in  a  deed  tap 
trustee  and  his  heirs,  to  an  estate  for  life,  that  4he  eatai^ 
given  to  the  trustee  seems  toi  be  larger  than-ira^esdeitfAal 
to  the  purpose;  or  that  tb«  limitaUonhaa  in  subseiiiieot 
parts  of  the  deed  been  unnecessarily  repealed^  In  tUst 
case  lands  were  limited  to  the  use  of  A.  for  life,  and  :sSikT 
the  determination  of  that  estate  by  forfeiture  or  otlksrwike, 
to  the  use  of  B.  and  his  heirs,  during  the  life  of  ^.,  to  su(l- 
port  contingent  remainders,  remainder  to  the  useof  Ci  fdr 

(a)  7  T.  R.  433.  (6)  IS  Tey.  89.  (c)  8  Younge  ^  J.  605. 

life; 
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life;  retnaiiider  to  thekam^  B.  andfaislieir^darkigtlielcft  iHSi. 
of  C  to  support  oDotingentreiikainders;  rem^fodertotte 
first  and  other  sons  of  C  in  tsiV  mate;  remainder  to  the  V^^iMft 
use  of  D.  for  lifey  and  if  she  should  marry^  and  her  husband 
^onld  survive  ber^  then  to  her  husband  for  his  life,  and 
'*  after  the  determination  of  those  estates,"  to  the  sald^iB. 
and  his  heirs  (without  adding  during  the  life  of  IX) 
lx>  suppott  and  preserve  contingent  remainders;  anfl 
after  the  decease  of  the  survivor  of  2>.,  and  such  husband, 
to  the  first  and  other  sons  of  2>.  in  tail;  remainder  to 
che  use  of  E.  for  her  life,  and  if  she  should  marry  and 
the  husband  should  survive  her,  to  her  husband  for 
his  life^  '<  and  after  the  determination  of  those  estates^^' 
to  the  said  B.  and  his  heirs,  (without  saying  during  tfhe 
life  of  E.)f  to  support  contingent  remainders ;  and  aito 
the  decease  of  £.,  and  the  survivor  of  the  said  £.,  and 
such  husband  as  she  should  happen  to  marry,  to  t&e 
first  and  other  sons  of  £.  in  tail  male:  and  it  was 
dedded  that  under  the  limitations  to  B.  and  his  heirs, 
following  the  limitations  of  the  estates  for  life  to  D. 
and  £.,  the  tmstee  took  the  fee^  and  that  as  a  comse- 
quence  E*  took  an  equitable  estate  only.  There  is  also  a 
peculiarity  in  the  present  case ;  each  successive  taker  is  to 
Attain  the  age  of  twenty'^one  years,  and  to  assume  the  tes- 
tator^s  name  of  Nask,  and  then  follows  the  gift  to  the 
truBteea  and  their  heirs^  to  preserve  contingent  rematn- 
idetxi  in  Utist  for  the  heirs  male  of  the  body  of  Folliot 
Williams  taking  the  name  of  Nash,  and  then  in  defaolt 
of  stteh  issue'  in  trust  for  Frederick  Williams^  with  like 
UmitationsL  This  was  a  contingent  remainder  to  the 
bfeirs  male,  u  e.  the  sons  as  purchasers,  and  to  preserve 
this  remainder,  it  might  be  necessary  that  the  trustees 
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18S2.  should  take  a  legal  estate,  because  the  name  might  not 
r— ^  be  taken  during  the  life  estate :  and  in  iMs'vt^  the  case 
og!u^  fells  wfthi  n  Vehables  v.  Morris  {<ti\  which '  esteKR*eS  feat 
the  bare  possibility  of  there  being  a  contingent  interest 
to  require  support  after  the  determination  of  the  Hlfe  in* 
terest,  is  a  reason  for  giving  the  trustees  a  fee,  because, 
without  that  construction,  the  gift  might  fail ;  as  would 
be  the  case  here,  if  this  were  a  contingent  remainder 
of  the  legal  estate.  There  is  in  this  case  a  devise  which 
in  its  terras  importe  a  gift  of  a  fee  to  the  trustees; 
there  is  an  absence  of  all  circumstances  to  cut  that  gift 
down  to  a  life  estate:  and  there  are  purposes  to  be 
answered  after  the  death  of  the  owner  of  the  life  interest; 
which  require  that  the  trustees  should  take  a  fee,  for 
there  are  contingent  gifts  which  might  otherwise  ok 
defeat^]. 

Dodd  in  reply.  In  Colmore  v.  Tyndatt  {b)  the  question 
turned  upon  a  deed,  not  a  will.  Here  the  remainder  to 
the  heirs  male  of  FciUiot  JVilliams  was  not  contingent, 
but  was  a  vested  interest  liable  to  be  defeated ;  Doe  dem. 
Hunt  V.  Moore  {c).  There  were*  therefore  no  coiitingenlf 
estates  requiring  to  be  supported  by  a  legal  estate  in 
the  trustees,  as  was  suggested  in  VenaUes  v.  JlforrfV{a).  ' 

The  following  certificate  was  afterwards  sent :  — 

*  f  *  c  f 

We  have  heard  this  case  argued  by  counsel,  and  ^e 
are  of  opinion  that  the  plaintiff  JPbttio/  Nash'  t^ookf^liil 
estate  tail  in  the  Herefordshire  estates  under  AW  dev8«^ 
thereof  by  the  will  of  the  testator  Richard  NaAyBm 
also  that  the  defendant  Frederick  Williams  nn  hts'amnn-^ 

(«)  7  T.  R.  548.  4W.  (6)  ^Y.^J.  605.  (c)  14  A«»  ^b:^b 

••■1   JjJCif 

mg 
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jiQfi^hU  ^ge  pf  tweoty<-oDe  years,  and  taking  the  surnaiae  ltS2. 
fffiS^^cfs^ «$.  direcjiied  by  the  said  testator's  will^  wil  I  take  ail  ""  T 
^3^tf^  .taujn.  tbe  Shropshire  estates  under  the  device       against 

^1  g»  .COATM. 

tberton,  i 

Tenterden. 

J.   LiTTLEDALB. 

W.  E.  Taunton- 
J.  Patteson. 


Prescott  against  Thomas  Boucher. 

JJEPLEVIN.     Avowry  by  the  defendant  as  executor  Tho  executor 

of  the  last  will  and  testament  of  William  Boucher^  who  wMi-ed 

deceased,  stated  that  the  plaintiff  from  the  25th  of  March  J^jf^emilS^it 

1829,  until  and  after  the  25th  of  March  1830,  and  from  f^*^  •  term  of 

years,  resenr- 

thence  until  and  at  the  time  of  the  death  of  the  said  ing  •  rent, 

cannot  distrua 

W*  Boucher^  held  and  enjoyed  the  premises  mentioned  for  arrears  of 

rent  accrued  io 

in  the  declaration,  &c.,  as  tenant  to   JV^  Boucher  by  thetesutor's 
^rtue  of  a  demise  thereof  to  him  the  defendant  there*  the  latter  was 
tofore  made  at  the  yearly  rent  of  70/.,  and  because  70/.  ?^,^p1e'I^^" 
of  the  ret^  for  the  space  of  one  year  endins  on  the  »f "*•  ^"**!» 

■  •'  '^  the  meaning  of 

26th  of  March  16S0,  was  due,  and  unpaid  until  and  at  t^e  statute 

^  32  Hen.  8. 

the  time  of  the  death  of  fV.  Boitcher,  and  from  thence  c.  37.  s.  i. 
v^i}]^\  and  ,at  the  said  time  when,  &c.  continued  in  arrear 
from^^he  plaif>tiff  to  the. defendant,  as  such  executor,  he 
t^e|,^dgfer¥JaQt.  as  such  executor  avowed^  &c  Plea  in 
1^^  by  the^  plaintiff,  that  the  said  W.  Boucher  at  the  time 
of  tjbf^,  in^fcing  of  the  said  demise  in  the  avowry  men- 
tioned, and  from  thence  until  and  at  the  time  of  his 
deaths  ,wtts  seised  in  his  demesne  as  of  iee  of  and  in  the 
said  premises,  in  which,  &c.,  and  that  the  said  demise 
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lisi:      under  which  the  plaintiff  held  and  enjoyed  the  same, 

JT    T  1    &C,  at  the  yearly  rent  in  iTie  avowry  mentioned,  was  a 

a^ainn       certain  demise  thereof,  heretofore,  to  wit  on  the  25th  of 

ISOViCUltK* 

March  1 825,  made  by  the  said  tV.  Boucher^  in  Ms  life- 
time to  the  plaintiff  for  a  term  of  years  still  unexpired, 
to  wit,  the  term  of  seven  years.  General  demurrer  and 
joinder.    This  case  was  argued  in  last  Easter  term  (a). 

Follett  in  support  of  the  demurrer.  The  question  is, 
whether,  if  a  person  seised  in  fee  of  land  demises  it  for 
years,  reserving  rent,  his  executor  can,  by  the  statute 
S2  Hen.  8.  c.  37.,  distrain  after  his  death  for  arrears  of 
rent  incurred  in  his  lifetime.  That  statute  recites,  that 
by  the  order  of  the  common  law  the  executors  of  tenants 
in  fee  simple,  tenants  in  fee  tail,  and  tenants  for  terms 
of  lives,  of  rents  services,  rent  charges^  rents  seeks,  and 
fee  farms,  have  no  remedy  to  recover  such  arrearages  of 
the  said  rents  or  fee  farms  as  were  due  unto  their  tes- 
tators in  their  lives,  Sec,  and  then  enacts,  that  it  shall 
be  lawful  to  every  executor  of  any  such  person  unto 
whom  such  rent  or  fee  farm  is  or  shall  be  due  and  not 
paid  at  the  time  of  his  death  as  aforesaid,  to  distrain  for 
the  arrearages  of  all  such  rents  and  fee  farms,  &c.  (6) 
Now  an  executor  of  a  person  seised  in  fee  simple  of 
land,  who  demised  it  for  years,  is  clearly  within  the 
equity  of  the  statute,  for  such  executor  had  no  remedy 
at  common  law,  and  the  authorities  collected  in 
Chittj/s  Statutes^  title  Landlord  and  Tenant,  shew 
that  such  an  executor  may  distrain  under  the  statute. 
A  doubt  is  indeed  suggested  on  the  point  in  Btdler's 
jV.  p.,   p.  57.,   where  it    is  observed,   "  Lord   Coke 

(a)  Before  Lord  Tenierden  C.  J.,  LUtledale,  Parkf,  and  Paiteftm  Js. 
(6)  See  it  giTen  at  length,  page  854.  pott 
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say^  if  a  man  make  a  lease  for  lif%  or  a  gifl  in  tail* 
reserving  a  rent,  this  is  a  rep^t  service  within  the  sta-* 
tqte  I  from  whence  it  may  be  inferred,  that  he  thought 
that  a  rent  reserved  upon  a  lease  for  years  was  not 
within  it,,  and  I  apprehend  that  it  is  not,  for  the 
landlord  is  not  tenant  in  fee,  fee  tail,  or  for  life,  of 
such  a  rent;  and  it  is  the  executors  of  such  tenants 
only  who  are  mentioned  in  the  act."  It  is  assumed 
there  that  a  tenant  in  fee,  who  demises  for  years, 
reserving  a  rent,  is  not  a  tenant  in  fee  of  the  rent, 
but,  if  not,  what  interest  has  he?  Rent  is  part  and 
p9xcel  of  the  estate,  is  incident  to  and  partakes  of  the 
nature  of  the  reversion.  If  tenant  in  tail  leases  for 
twenty«-one  years,  reserving  rent  to  himself,  his  heirs, 
and  assigns,  the  rent  will  go  with  the  reversion  to  the 
heir  in  tail,  Cother  v.  Merrick  {a).  So,  if  it  be  generally 
reserved  to  a  man,  his  heirs  and  assigns,  it  will  go  to 
the  heir  in  borough  EngUskf  and  to  the  heir  on  the  part 
of  the  mother,  HiU^s  Case  (&).  It  may  be  said  that, 
because  the  term  here  is  for  years,  the  rent  issuing  out 
of  the  land  must  be  a  chattel  interest  If  that  wei*e  so, 
the  accruing  rent  would  go  to  the  executors,  whereas  it 
goes  to  the  heir:  therefore  the  testator's  interest  must 
tn^ye  been  the  same  as  it  was  in  the  reversion,  and  of 
th^  he  was  seised  in  fee.  The  difficulty  has  arisen  from 
cq^jfoModing  a  reservation  of  rent  by  the  tenant  of  the 
fi;eeh9}d  out  of  which  the  rent  issues,  with  a  rent 
g^^n^d  by  the  owner  of  the  land  to  a  stranger.  A 
tenant  in  fee  of  land,  who  leases  for  years  reserv- 
ing rent,  thereby  does  no  more  than  keep  to  himself 
pj^t  ^f  bis  estate;  he  may  grant  the  term  without  re^ 
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(b)  ffairdri  89. 


(6)  Cited  in  Cotker  ▼.  li^mek 
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serving  a»^e^^  Ifu^  if  ^(^  gr^ltl  tb^ifi»i9i^ta4(lM»drvdi 
the  rent^  lia  h^  (b»  «iiiii€^  intereitiii  ^tdr^iMaifJbt  iiad 
ux  the  land  before  hfi  .^AP ted .  the  terftu  > }  i  Tb^ltosMPF^ 
ifi  this  case,  ino^t  ^er^n^^bf^j^k^i^i  blT^beeo  Mbwl 
in  fee  of  the  cent  ..It.dfi|)not.  beidhewin  ihat  ^her.hfiA 
en^  other  interest.  And  tfaia  is  cotuifil^t  wWlii  the  cqdr 
struclion  put  upon  the  statute  by  Lee  C.  J«  io  Powdl  v» 
Killick  {a)i  whicl)  was  approved  of  by  £iurrtNMg^&  J.»  in 
ifartin  v.  Burton  {b)  and  Meriio  v.  6d6^^  (c)»  and  by 
the  Court  of  Common  Pleas  in  Staniford  v.  Sinclair  {4)* 
In  Menvin  v.  Watkin  {e\  on  demurrer  to'  an  avowry  by: 
the  administrator  of  a  party  who  died  seised  in  fee»  Ss^. 
rent  due  to  the  intestate  on  a  demise  for  yearB»  it  Was\ 
gbserved  that  the  statute,  S^H.S,  c,37.  onlygjiv^uft 
rea^edy  by  distress  for  rents  of  freehold  ;  and  it  is  said^< 
that  the  Court  seemed  of  this  opinion :  but  no  judgoie&t 
appears  to  have  been  ultimately  given. 


Crawder  contra.  The  testator  was  not  a  tenaiH  \n 
fee  simple  of  a  rent  service,  rent'  charge,  or  rent  seolu/ 
He  was  merely  a  tenant  in  fee  simple  of  land,  who  faodi 
demised  it  for  seven  years^  and  reserved  out  of  it  a  umli 
to  continue  for  that  period.  The.exccuAQX  might. hav^ 
had  a  remedy  io  debt  for  these  arrears;  and  eveii<.\i{ 
Jiecase  be,  as  is  contended,  withia  4he  eqait])r  bf  iih^{ 
statute,  it  cannot  be  brought  within' its /wOfdft»H]At(i4^ 
said  the  testator  was  tenant  in  fee  simple  of  the  rent, 
because  he  had  the  fee  simple  of  the  land  oon^of 
which  it  issued  ;  but  the  nature  of , the  renl^t whether iiti 
be  freehold  or  not,  cannot  depend  upon  the  qunliiyifeifif 
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(a)  St'lwyn  X.  P.  678.  8tb  edit, 
(c;  8  Taunt.  \59. 
(0  Sefwjfti  'X.  p.  678. 


(b)  \  B.i  D,  279. 
\^d)  S  hingjk,  193. 
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A«'lti»dlbt^^'1^$Cbttv^  Hb^M  hot  tia^« d  fSe-srtnple       1^^ 

teeatH  tty  tdke  in  etr^rf'diistf^vAd^'a'id^lBi^  4s  mted\ibj^ 
fiie'pi^y  Having  the  i^e.  Theiaw^  asf  stated  in  tlW 
passage  cJMd  fK>fn  ^tiK^5  2)^.  I'l^  has  beeti  ccHisickr^if 
by  text  writers  in  general  tb  be  correctly  laid  down. 
Mr«  Bradbj/i  in  his  Treatise  on  the  Law  of  DistrrsSei^ 
p.  80.,  says,  that  a  rent  reserved  upon  a  lease  for 
years  is  not  within  the  statute,  because  terms  for  years' 
B^t  not  mentioned  in  it;  and  after  citing  the  pas-*^ 
sage -from  BuUer's  N,  P.,  and  the  case  of  Powell  ▼.  Kit^ 
lkk\a)j  he  observes,  that  that  decision  at  Nistl  Prills' 
Cbn  hardly  be  sufficient  to  weigh  against  the  ai^th6fh}es 
tttat  oppose  it.  In  a  note  to  Co.  Litt.  162.  a.,  by  MtJ 
TJumaSf  Sd  vol.  p.  257.  of  his  edition,  after  referring  to 
the  above  passage  and  to  Powell  v.  Killick^  it  is  added, 
'*  rents,  therefore,  in  which  the  testator  or  intestate  had 
An  estate  of  freehold,  or  of  freehold  and  inheritance,  are 
within  the  statute  of  Hen.  8. ;  but  for  arrears  incurred 
in  his  lifetime  on  a  lease  for  years,  no  distress  can  be 
ihadeby  his  executors  or  administrators,  otherwise  than* 
lit  eomnaon  law."  In  Meritm  v.  Gitbee^b)^  Martin  v. 
^Bu!*im{c)i  and  Stanifcnrd  v.  Sinclair  {d),  the  present 
point  tiid  not  come  directly  tn  question,  and  the  passage 
ftbti^  Buikf^s  N.  P.  does'  not  appear  to  have  been  cited. 

^  'FMett  in  reply.  It  has  fbrmerly  been  held,  that  this 
stutUle-  woukl  not  apply  if  the  executor  had  an  inde-* 
[ien4^f»t  remedy  by  action  of  debt,  but  this  is  answered 
in  Co.  Litt.  162.6.,  where  it  is  said  that  the  statute  in 

(a)  Seltt^  iNT.  P.  678.     Buller  N.  P.  57. 

(6)  8  TaunL  159.  {c)   1  Brod.  ^  B.  379.  (r/)  3  Binsk,  19^. 

that 
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ISiCft       that  point  adds  another  reined j  to  that  which  befiare 
'     existed.      The  Preamble  of  the  act  mentionB'  several 

ag^itui.  kiods  of  rents,  among  which  the  term  ^^  rents  senrtces" 
cotnprehends  those  that  are^  in  their  nature^  incident  to, 
and  inseparable  from,  the  reversion,  being  reserved  out 
of  an  interest  which  the  landlord  creates  by  his  demise 
or  grant.  And  the  interest  which  the  landlord  has  in 
the  rent,  for  the  time  it  lasts,  is  the  same  as  he  had  in 
the  reversion.  [Lord  Tenterden  C.  J.  The  statute 
32  H^  8.  c.  37.  has  always  been  treated  as  if  the  words 
rents  services  in  the  commencement  of  the  preamble  wete 
one  word,  but  elsewhere  in  the  act,  the  word  rent  occurs 
by  itself.] 

Cur^  adv.  vulis 

Lord  Tbnt£rden  C.  J«  in  the  course  of  this  term 
delivered  the  judgment  of  the  Court. 

The  question  raised  upon  this  record  is  this,  whether 
the  executor  of  a  person  who  was  seised  in  fee  of  land 
and  demised  it  for  a  term  of  years,  reserving  a  rent,  can 
distrain  for  the  arrears  of  such  rent,  accrued  in  the  life** 
time  of  the  testator  ?  At  common  law  it  is  clear  that  he 
.could  not  so  distrain,  and  his  poWer  to  do  so,  if  he  has. 
any,  roust  be  derived  from  the  provisions  of  the  stalnte, 
32  H.  8.  c  37.  5, 1. 

The  preamble  of  that  statute  is  material  because  the 
enacting  part  of  the  first  section  has  no  woid^  dia*»< 
tinctly  describing  the  persons  whose  execotors  ere  erit*- 
powered  to  distrain;  but  refers  to  the  preamble  by^tbe  ; 
word  "  such."  . 

The  preamble  and  first  section  of  the  act  are  asibl'*^  j 
lows  t  ^<  Forasmuch  as  by  the  order  of  the  comoM^  law^i^t 
thi^exectttors,  or  administrators  of  tenants  in  lee'tin^^le^i'T 

tenants 
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tenants  in  fee  tail,  and  tenants  for  term  of  lives,  of  rents        16 Mi 
sel^ieesf  rent  charges,  rents  seeks,  and  fee  farms,  have      iTZZL 
no  remedy  to  recover  such  arrearages  of  the  said  rents      J^^'^H^ 
or  fee  farms,  as  were  doe  nnto  the  testators  in  their  lives, 
nor  yet  the  heirs  of  such  testator,  nor  any  person  having 
the  reversion  of  his  estate  after  his  decease,  may  distrain, 
or  have  any  lawful  action  to  levy  any  such  arrearages  of 
rents  or  fee  farms,  due  unto  him  in  his  life  as  is  afore* 
said ;  by  reason  whereof,  the  tenants  of  the  demesne  of 
such  lands,  tenements  or  hereditaments,  out  of  the  which 
such  rents  were  due  and  payable,  who  of  right  ought  to 
pay  their  rents  and  ferms  at  such  days  and  terms  as 
they  were  due,  do  many  times  keep,  hold,  and  retain 
such  arrearages  in  their  own  hands,  so  that  the  execu- 
tors and  administrators  of  the  persons  to  whom  such 
rents  or  fee  farms  were  due,  cannot  have  or  come  by  the 
said  arrearages  of  the  same,  towards  the  payment  of  the 
debts  and  perfonnsnce  of  the  will  of  the  said  testators: 
for  remedy  whereof  be  it  enacted,  &c.  that  the  executors 
and  administrators  of  every  such  perton  or  persons^  unto 
whom  any  such  rent  or  fee  farm  is  or  shall  be  due,  and 
not  paid  at  the  time  of  his  death,  shall  and  jnay  have  an 
action  of  debt  for  all  such  arrearages,  against  the  tenaht 
or  tenants  that  oaght  to  have  paid  the  said  rent  or  fee 
farms  so  being  behind  in  the  life  of  their  testator,  or 
against  the  executors  and  administrators  of  the  said 
tenants;  and  also  furthermore,  it  shall  be  lawful  to  every 
suofa  executor  and  administrator  of  any  such  person  or 
persons  unto  whom  sach  rent  or  fee  farm  is  or  shall  be 
due,  and  not  paid  at  the  time  of  his  death  as  is  aforesaid, 
to  distrain  for  the  arrearages  of  all  such  rents  and  fee 
farms^  upon  the  lands,  tenements,  and  other  hereditfH 
menta,  which  were  charged  with  the  payment  of  sooh 

rents 
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t6S2.        rents  or  fee  farms,  and  chargeable  to  the  distress  of  the 

<-i  -     •-       .t../,..     •    v"  / '•••^-  ■'■'''•'*•''•" ' 

,^  >,,.ci       said  testator,  so  long  as  the  said  lands,  tenements,  or  he- 

J^Sf'f^}  I'editaments  continue,  remain  and  be  in  the  seisin,. or  pos- 
session  of  the  said  tenant  in  demesne,  wi)o  ought  imfne- 
dlately  to  have  paid  the  said  rent  or  fee  farm  so  being 
behind,  to  the  said  testator  in  his  life,  or  in  the  seisin 
or  possession  of  any  other  person  or  persons  claiming 
the  said  lands,  tenements,  and  hereditaments,  only  by 
and  from  the  same  tenant  by  purchase,  gift,  or  descent, 
in  like  manner  and  form,  as  their  said  testator  might  or 
ought  to  have  done  in  his  lifetime,  and  the  said  execu- 
tors and  administrators  shall,  for  the  same  distress,  law- 

'11 
fully  make  avowry  upon  their  matter  aforesaid.'' 

Looking  at  these  words  independendy  of  decided  cases, 
it  should  seem  that  the  legislature  meant  to  provide  re- 
medy for  those  only  who  were  previously  without  any 
remedy,  by  action  or  otherwise ;  and  the  statute  provides 
a  double  remedy,  namely,  by  action  of  debt,  and  by  dis- 
tress. What  persons  had  a  remedy  by  action  of  debt, 
and  the  reasons  why  they  had  it,  will  be  found  laid  down 
in  BacorCs  Abridgment^  tit.  Rent  (K)  6.  (a),  referring  to 
Gilbert  on  Rents  93.  Co.  Litt.  162.  and  OgneCs  case, . 
4  Co.  49.  The  passage  is  as  follows :  "  The  remedv  by 
action  of  debt  extended  only  to  rents  reserved  on  leases 
for  years,  but  did  not  afiect  freehold  rents ;  the  reason 

whereof  is  this :  Acdons  of  debt  were  ffiven  for  rjent 

,  ."  -I,  ,.  Mi-jtr'/im 

reserved  upon  leases  for  years,  ibr  tiiat  such  terms  be-, 
ing  of  short  continuance,  it  was  necessary  tl^at  the  lessor 
should  follow  the  chattels  of  his  tenant,  wherever  ihey 
were,  or  wheresoever  he  should  remove  them  :  but,  when  .' 
the  rents  were  reserved  on  the  durable  estate  of  the  feud, 

(a)  Vol.  vii.  p.  47.,  7th  cd.,  by  Gttiltvn  and  Dodd* 

the 
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the  feud  itself^  and  the  chattels,  tI\ereupon  wer«  pledged        ^^^ 

for  the  rent;  and  if  the  land  were  unstocked  for  two 

years,  the  lord  had  his  cessavit  per  biennium  to  recovei;  /?^?»'W« 
the  land  itself;  and  hence  it  is  that  if  the  durable  estate 
of  the  feud  determined^  as  if  the  lessee  for  life  died,  the 
lessor  might  have  an  action  of  debt  for  the  arrears; 
because  the  land  was  no  longer  a  security  for  the  rent^ 
and  therefore  the  chattels  of  the  tenant  were  liable  to 
satisf}'  the  arrears  in  an  action  of  debt  wherever  the 
tenant  removed  them.  So  it  was  in  the  case  of  a  rent 
charge ;  for  if  a  man  were  seised  of  it  in  fee,  and  it  was 
arrear,  he  could  have  no  action  of  debt  for  the  arrears ; 
and  if  he  died  his  heir  could  not  have  any  real  action  for 
the  arrears,  for  that  is  proper  for  the  recovery  of  the  pos- 
session,  which  was  still  in  him,  nor  could  he  have  a  per- 
sonal  action,  because,  besides  the  former  reason,  it  were 
absurd  to  give  a  real  action  for  the  rent  running  on  in  his 
own  time,  and  a  personal  action  for  the  arrears  in  the  life- 
time of  the  ancestor  at  the  same  time ;  for  it  could  not  be 
supposed  to  be  both  a  real  and  personal  thing;  for  this 
reason  also,  the  executor  could  have  no  action  for  the 
arrears,  (who  is  entitled  to  the  personal  estate)  and  also 
because  he  could  not  entitle  himself  by  virtue  of  the  con* 
tract  that  created  the  rent,  since  the  heir  was  constituted 
representative  by  the  contract,  and  by  consequence  that 
representation  excluded  all  other  persons  from  taking 
any  Denefitas  representatives  that  did  not  come  under 
that  character. 

Tlie  view  of  the  statute  which  has  been  above  sug- 
gested,  was  acted  upon  in  the  case  of  Turner  v.  I^e  (a), 
in  wnicn  it  was  held,  that  where  a  rent  charge  had  been 

(a)  Cro.  Car.  47  !• 
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l^S*       graiKed  for  years^  if  tbe  grantee  should  so  loog  live»  the 
""  executor  of  the  Ki^Antee  could  not  dktniin  under  the  st»- 

ng^insi  tute,  because  he  had  a  remedy  by  action  of  debt  at  the 
common  law«  If  this  construction  hod  ahvays  been  ad- 
hered to,  the  present  case  would  be  clear:  but  a  different 
view  of  the  statute  seems  to  have  been  taken  in  a  previous 
case  oi  Lambert  v.  Austin  (a),  in  which  it  was  assumed 
that  the  executor  of  the  grantee  for  his  own  life  of  a 
rent  charge  could  distrain  under  this  statute,  although  it 
is  plain  that  such  executor  had  a  remedy  by  action  of 
debt  at  common  law,  the  estate  for  life  in  the  rent  hav- 
ing been  determined.  And  in  Hool  v.  Bell  (£),  the  point 
was  expressly  so  held.  It  was  there  argued  that  the  ex^ 
pression  <^  tenants  for  life,"  in  the  statute  must  be  taken 
to  mean  tenants  pour  autre  vie,  whose  executors  were  cer- 
tainly without  remedy  during  the  life  of  cestuique  vie ; 
but  the  Court  said,  ^^  the  statute  is  a  remedial  law,  and 
shall  extend  to  the  executors  of  all  tenants  for  lifis^ 
and  the  law  has  been  taken  so  always  since  tbe  statute^ 
and  has  never  been  questioned,  and  the  words  of  the 
statute  are  general  enough  to  extend  to  all.  And  in 
Lambert  v*  Austin  (a),  this  seems  to  be  admitted,  and 
therefore  the  rule  in  Turner  v.  Lee{e\  so  generidly 
taken,  cannot  be  law."  The  case  of  Hocl  v.  Beil  (<&), 
appears  to  have  been  always  treated  as  good  law,  and 
it  must  be  considered  that  the  statute  3®  H.  ^.  c.  d?. 
is  not  confined  to  persons  who  had  no  remedy  at  all 
previously. 

The  question  then  is  whether  the  present  osse  ht 
within  the  words  or  meaning  of  the  statute.    Tbe  wor^ 

are  ^^  executors  or  administrators  of  tenants  in  fee'sii^ 

•    -a 

(a)  Cro.  Elix.  8S9.        (b)  1  L<L  Jioym.  178.         (c)  Cro.  Con  47J.. . 

pie. 
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pie,  tenams  in  fee  tail»  and  tenants  for  term  of  iif«%  of 
leats  services,  rent  charges,  reDts  seeks  and  fee  farin&'' 
Notfaiog  is  said  as  to  tenants  for  term  of  years.  If 
therefore  the  testator  in  the  present  case  was  tenant  for 
term  of  years,  his  executor  is  not  within  the  words  of 
the  statute.  If  the  testator  was  tenant  of  the  rent  at  all, 
it  seems  difficult  to  say  that  he  was  tenant  for  a  longer 
time  or  for  a  greater  estate,  than  the  rent  could  have 
continuance;  it  seems  absurd  to  say  tliat  a  man  is  seised 
in  fee  of  a  rent,  the  duration  of  which  is  limited  to  a  few 
years,  or  to  a  particular  life.  In  the  case  of  a  rent 
charge  granted  for  years,  it  is  impossible  to  say  that  the 
grantee  is  within  the  words  **  tenant  in  fee  simple,  fee 
tail,  or  for  term  of  lives,"  and  why  should  a  lessor  who 
Deserves  a  rent  to  himself  and  his  heirs,  by  a  lease  for 
years,  be  thought  to  be  within  the  same  words  ?  The 
reasons  which  are  pressed  in  argument  are  that  the  rent 
is  incident  to  the  reversion,  that  the  lessor  is  seised  in 
fee  of  the  reversion,  and  must  therefore  be  seised  in  fee 
of  the  rent  which  is  incident  to  it;  and  that  he  cannot 
be  tenant  for  years  of  the  rent,  for  if  he  were,  it  would 
fp  to  bis  executors  on  his  death,  whereas,  by  law,  it  is 
incident  to  the  reversion  and  passes  with  it.  This  argii- 
Aent  may  be  veiy  forcible  to  shew  that  the  lessor  who 
ihaa  demised  for  years,  is  not  tenant  for  years  of  tlie  rent; 
but.it  do^  not  follow  that  he  is  tenant  in  fee  simple,  fee 
luil,  orfor  lerm  of  lives,  of  the  same  rent.  It  is  true 
that  in  the  present  case  the  testator  was  seised  in  fee  of 
.ibe  land  i^^Bw^  he  made  a  lease  for  years ;  after  making 
ihftt.leps^  he  continued  seised  in  fee  of  the  land,  seised 
^  the  immediate  freehold,  but,  in  respect  to  the  right  of 
possession,  having  a  reversionary  estate  expectant  on 
the  determination  of  the  lease  for  years :  he  still  con- 
.linues  tenant  of  the  freehold  in  every  legal  sense,  and  is 

not 
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1  j^'f      npt  tenant  of^tbe  r^  aJ^  aH  ia  the  kggl  gjmstrClfcf 

"  tenatii,*\a»  u^od  iii.tbe  sUitute  m  qiie«UQiu  .    v>  i:>  • :  v 

Whene  indeei^  tb« j^i^ ,ia,  rf^erFed .  pn  »^  I«ipi^»fi>«  iii%i 
or  a  gift  ki  toil,  the  je^wf^  or;  donor  •  piirts affMl'itlM 
immediate  fr«!ebold  la  tbe  land;  be  Jhas  cydf.iA  itirery 
siooary  estate  expectant  on  tb^  determinatioo  of  the  im* 
mediate  estate  of  freehold   which  is  in  another;   and 
during  that  estate  of  freehold,  he  is  strictly  tenant  of  the 
rent  in  a  legal  sense,  though  it  be  a  rent  service  and  bej 
incident  to  the  reversion  :  his  remedy  for  the  rent  is  bjT  > 
writ  of  assize,  and  not  by  a  personal  action  of  debtf.    1^1 
the  lease  be  for  life,  he  is  tenant  for  life  of  the  rent ;  j(t) 
it  be  a  gift  in  tail,  he  is  seised  of  the  rent  duriifg  ib^kt 
continuance  of  the  estate  tail.     It  is  true  that  sin<pi  t)iA! 
statute  quia  emptores,  no  one  can  reserve  a  rent  serviCQo 
on  a  conveyance  in  fee ;  but  the  statute  32  H.  8«  c*  9V»|. 
may  allude  by  the  words  ^*  tenants  in  fee  simple  oi  9^., 
rent  service,"  to  rent  services  created  l;»efore  the  ^MutQ... 
quia  emptores,  of  which  there  are  still  many  which  aj^y 
called  quit  rents.     Or  the  words  of  the  statute  xnf]);i)f() 
taken  reddendo  singula  singulis,  and  applying  thf  wof^tw 
^^teaapts  in  fe^  simple,  tenants  in  fee  taU^*  tp^ifPtlha- 
charges  and  fee  farms.        .       ...  ,    .    .  uc>3  ,yjlsi9i 

For  these  reasons,  wp  ^re  ./)f  ppijupn,  .tf|aft>.  BS^SUo 
seUed  in  fee  of  1^<|,  and  /J^^^ng  Jit.for  j^Rrfc^rPWJVfljg  .^ 

a  rent,  though  he  he  ^Qt^^Jl^nt^.^J^lffe8  ^^.fj^^xW^^ 
still  not  within  the  worc^  of  thi^^st^p^/'tfpjgitiintfiF  I 
simple,  fe^  tail,  or  for  term  Qf.Jives^l'  of  tfa^etlKim^nAjht) 
indeed  not  tenant  at  all  of  the  rent.  .^  •  awollol 

It  remains  to  be  considered  whether  be  %  ^tlvKlhe 
meaning  of  the  statute.  .  .,fyy.2.0&2 

It  is  matter  of  history  that  at  the  timn  ^^j||ikaa 
statute  passed,  leases  for  years  were  but  little  regarded. 
It  is  dear  also  that  an  action  of  debt  for  rent  on  aoch 
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^NtB  rtwtfttfcindUe.    Socfi  leues  therefore  do  not       IMi. 
appear  to  hare  beto  within  the  tnisdiicr  in  tended  to  be 


aMneMd' bj  ifte  itatute,  nor  probably  within  the  con-     J;^^'..^ 
teaiplMion  of  the  finmers  of  the  act,  and  Lord  €bke 
m  hiv  M>!iervationB  on  this  statute,  Co.  lAtL  16$.  h. 
makes  no  allnsion  to  leases  for  years,  and  evidently  con- 
siders the  statute  as  applicable  only  to  freehold  rents. 

Some  authorities  upon  this  subject  remain  to  be 
noticed.  The  first  is  the  case  of  Turner  v.  Lee  {a)  already 
eked,  which  arose  on  a  lease  for  years  determinable  on  a 
liA,  and  the  statute  was  held  not  to  apply.  The  point 
dbes  iiot  appear  to  have  been  raised  in  any  reported  case 
fi^m  that  time  till  the  case  of  Renvin  v.  Waikin^  Mich. 
71  b  Geo.  Q.  B.  A,  which  is  to  be  found  in  the  first  vol. 
of  Setwyn*s  Nisi  PriuSf  p.  678.  of  the  8th  edition.  It  is 
as  follows :  <^  A.  seised  in  fee  let  to  the  plaintiff  for  twenty- 
ofie  years,  and  afterwards  died  seised  of  the  reversion : 
the  ^leiendant  administered,  and  distrained  for  half  a 
ytibr's  rent  due  to  the  intestate,  for  which  he  avowed. 
On  demurrer  to  the  avowry  it  was  objected  that  there 
wai  ttot  any  privity  of  estate,  between  the  administrator 
aiM  the' lessor,  and  therefore  the  avowry,  which  is  in  the 
realty,  could  not  be  maintained  by  him.  And  it  was 
otMr^M  Aat  this  was  a  case  out  of  the  statute  32  H.  8. 
€.  W.^tAft  Chat  6hfy^(ves  «  remedy  by  way  of  distress  for 
reMa^fre^old,  and  of  this  opinion  the  Court  seemed. 
1  ^S^Vl^.d.  "if  tiep*  50.  Cro.  Car.  471.  Latch.  211, 
(jMk^in^JUStnfei^  were  cited."  There  is  a  note  as 
follows!-- 

^BiiV  iti  PaweU  v.  Kmiek,  .Middlesex  sittings,  M. 
S5  O*  £•  where  in  trespass  for  entering  plaintiff's  house 
aiirf4tiifytbg  away  his  goods,  upon  not  guilty,  defend- 

an.  S  K  ant 


SwoBtte. 


see  OASES  m  trinity  ^cbbm  ^ 

IB^SL  imt  gave  ih  eWdeoce  thai  he  waisieiieGiitor  of  if.  whp 
_^      was  pfaikilifPs  laoiittordof  the  hoiwe*  an^  jthal  k^  distraindd 

^ten  fbr  rent  due  to  fak:  testaitor  at 'the  ciiiie^f  hb  dcatb; 
it  was  objected  for  pUhitifF  that  ^ekeolilor  w«*  em- 
powered to  distraia  only  by  nvtuftofthe  statute  d2  JFI.8. 
c;  S7.»  and  that  the  statute  extended  to  the  executors  and 
admiiiistrators  of  those  persons  only  to  whom  rent  sei^ 
Tices,  rent  charges,  rents  seck^  or  fee  farms  were  due^ 
and  that  the  present  ease  did  not  fall  within  either  of 
those  descriptions.  But  Lee  C.  J.  overruled  the  objet^ 
don,  and  said  this  was  a  rent  service,  the  testator  bding 
in  his  lifetime  seised  in  fee,  and  the  plaintiff  holdbig 
under  a  tenure  which  implied  fealty/'  It  is  to  be  ob* 
served  that  this  was  a  nisi  prius  decision,  and  the  poiill 
argued  seems  to  have  been  only  whether  the  rent  was  a 
rent  service,  which  it  clearly  was.  The  point  now 
raised  does  not  seem  to  have  been  discussed,  and  it 
should  also  be  observed,  that  Mr.  Justice  Btdler  in  bis  Nisi 
PriuSj  p.  57.,  cites  the  case  and  apparently  disapproves  of 
it  His  words  are,  **  Lord  Coke  says,  if  a  man  make  a 
lease  for  life,  or  a  gift  in  tail,  reserving  a  rent,  t^is  is  a 
rent  service  within  the  statute :  from  whence  it  may  be 
inferred  that  he  thought  a  rent  reserved  upon  aleaatf 'for 
years  was  not  within  it:  and  I  apprehend  thi|t  it  js  not, 
for  the  landlord  is  not  tenant  in.fe^  fee  tail,  or'fef.UJib 
of  such  a  rent;  and  it  is  the  executors  of  such,  t^na^t^ 
only  who  are  mentioned  in  the  act.  Hbwever,  h]  ti^ 
pass,  where  it  appeared  (hat  the  defendant  had  diBti*ai)l^ 

the  plaintiff's  goods  fbr  rent  due  to  his  testator  mpati'm, 

•  '»   •■'"1.-  jjij 
lease  for  years.  Lord  C.  J.  Zjee  held  it  to  be  within  the 

statute,  and  the  defendant  obtained  a  verdict.**  •  ,.:.,  .  )jj 

The  next  case  was  Meriton  v.  Gilbee  (a),  lyhe^e.^jlif 

(«)  a  TaufU*  i5di  ft  v.f  1  ^tmti 

point 
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point  was  attempted  to  be-nised;  bat  the  Court 
'that  it  did  not  appear  whetlieir  tb6>tetiancy  wasfiit  term 
of  years  or  for  life. '  Then  came' the casie  ol^ Martin  n 
Burton  (a}»  which  was  decided  on  the  ground  that  it  did 
not  appear  tiiat  the  testator  was  not  seised  in  fee,  in  tail| 
or  for  life.  Afterwards  the  case  of  S^a;iS^it{v«Si>ic/a£r(#) 
was  decided  on  the  same  ground^  though  the  Conrt  in 
giving  judgment  examine  into  some  of  the  cases,  and 
into  the  point  now  raised,  which  was  not  necessary  to  the 
determination  of  the  case  (c). 

Upon  the  whole,  therefore,  and  for  the  reasons  stated, 
we  are  of  opinion  that  this  case  is  neither  within  the  words 
ndr  the  meaning  of  the  statute  32  H.  8.  r.  87.  s.  L  and 
that  the  judgment  of  the  Court  must  be  for  the  plaintiffl 

Judgment  for  the  plaintiff. 

fa)  1  Brod,  <f-  B.  S79i  (b)  3  Sing,  193. 

(tf)  See  the  cases  on  this  subject  collected  and  leriewed  in  E,  V.  IftUkimi 
Xms  of  JBxeeuton,  ?ol.  i.  p.  60S,  &c. 


Lowe  and  Another  against  Govett.  J^^ou 

TRESPASS  for  breaking  and  entering  the  plaintiff's  Byectofper- 
liement  reciting 

cloises.    Pleas,  not  guilty,  and  liberum  tenementum,  that  a  certain 
upon  which  issue  was  joined.    At  the  trial  before  Lditle^  daily  orer- 

flowed  by  the 
tea,  and  to  which  the  king  in  right  of  his  crown  claimed  title,  might  he  rendered  pro- 
^udiire  }S  eo^haoked^  imd  that  his  majesty  had  consented  to  such  embankment,  a  part  of 
the  said  laiid,  called  lApton  Bay,  was  granted  to  a  company  for  that  purpose.  On  one  side 
jaf.iJie  l)«y  »74s  the  nertherii'side  of  an  esuie  called  Liffton  Gruund,  forming  an  irregular 
declivity,  in  parts  perpendicular,  and  in  parts  sloping  down  to  the  sea-shore  and  overgrown 
^ith  tyvshwood  aod  old  tftes.  The  company  in  embanking  the  bay,  made  a  drain  on 
this  side^  in  the  same  direction  with  the  cliff,  cutting  through  it  in  parts,  but  leering  se?eral 
M^^es of  small  extent  lieiween  the  projecting  poinu  These  recesses  used  to  be  overspread 
with  sea-weed  and  beach,  and  were  covered  by  the  high  water  of  the  ordinary  spring  tideSy 
but  not  by  tlie  medium  titles : 

.Held,  in  the  absence  of  proof  as  to  acts  of  ownership,  that  the  soil  €if  these  receisef  must 
Be  presumed  to  have  belonged  to  the  owner  of  the  adjoining  estate,  and  not  to  the  crown ; 
and  did  not,  therefore,  pass  to  the  embankment  com|iany  by  the  act  of  parliament. 

QtuBre,  Whether  upon  issue  joined  on  a  plea  of  liberum  tenementum,  the  plaintiff  may 
prove  twenty  yean'  adverw  posMsalon ;  or  whether  it  mutt  be  apedally  replied  ? 


!•    • 


3  K  2  dale 


•TTd  ♦<»!,. 


&64  ,      CASES  IN  TRINITY  TERM 

1832.       dale 

f- :    -  f 

."ZZZ"       found 

Ltowm 

*;8**lrf        Court  upon  the  following  case:  — 

By  a  public  act  of  parliament,  42  G.  3.  ^^32:;  alter 
reciting  that  there  was  near  Plymouth  a  tract  of  jland 
known  by  the  name  of  the  Lairy^  which  was  daily  over- 
flowed by  the  sea,  and  was  thereby  totally  unproductive, 
but  that  if  certain  parts  thereof  called  Tothill  Bay  and 
Jjipson  Bay  were  embanked,  they  might  be  cultivated 
and  rendered  of  great  public  benefit ;  and  reciting  also 

that  the  king,  in  right  of  his  crown  and  dignity,  claimed 

« •  .   .  I-'  <  • 

title  to  the  parts  to  be  so  embanked,  and  that  his 
majesty  had  consented  to  such  embankment ;  the  parcel 
of  land  called  Lipson  Bay^  part  of  the  said  Lairy^ 
which  was  then  a  navigable  arm  of  the  sea,  and  aaily 
overflowed  by  it,  was  granted  for  500/.  to  a  company 
incorporated  by  the  act  under  the  name  of  ^*  The  Com- 
pany  of  proprietors  for  embanking  part  of  the  Laity 
near  Plymouth ;  '^  and  they  afterwards  embanked  Lipson 
Bay. 

On  the  southern  side  of  the  bay,  at  the  time  of  this 
embankment,  was  an  estate  called  Lipson  Grotmd^  of 
which  the  defendant  at  the  time  of  the  alleged  tres^sasa 
was  the  owner  and  occupier,  and  whicli  had  been  con- 
veyed to  him  in  1 324.     The  northern  side  of  tnis  estate 

,       ,    ,.  .'       .    «^  ^'  '  '  ^  ^o  'uHf  LyJncd- 
was  an  irregular  declivity,  m  parts  perpendicular,  and 

in  parts  sloping  down  to  the  sea-shore  and  overgrown 

with  brushwood  interspersed  with  old  trees,  particularly 

towards  the  top*     Adjoining  the  cultivateq  closes  oi  tne 

estate,  upon  the  top,  was  an  irregular  fence  or  ousnea 

and  trees,  sufiicient  to  protect  the  cattl^.  tni^  rrom 

falling  over  into  the  bay.     At  the  northern  extremi^ 

of  the  estate  was  an  old  quay,  which  before  {fie  em- 

bankment  was  used  for  the  purpose  of  depositing  manure 

for 
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for  the  estate;  it  communicated  with  the  closes  on  the        18S2. 
top  of  the  cliff  by  a  path   up  the  acclivity  used  for        »v^  -i 
conveying  the  manure.      After  the  embankment  the       Kiyiwtf 
quay  ceased  to  be  of  use. 

The  company,  in  embanking  Ltpson  Bay,  cut  a  gutter 
for  drainage  along  the  southern  side  of  the  bay,  in  the 
same  direction  with  the  cliff,  and  as  near  as  it  could  be 
carried  in  a  straight  line,  but  leaving  several  recesses  be- 
tween points  where  the  cliff  projected  beyond  the  general 
line.  In  some  instances  the  extremities  of  these  pro- 
jections were  cut  through.     The  recesses,  at  the  time 

.when  the  drain  was  cut,  were  covered  with  sea-weed 

1"    ' .. 

and  beech  ;  part  of  the  soil  of  the  drain,  when  dug  out, 

'*'       '  ..^ 

"iyas  thrown  upon  their  surface.     Before  the  embank- 

*ment  the  recesses  used  to  be  covered  by  the  high  water 

of  the  ordinary  spring  tides,  but  not  by  the  medium 

tides  between  the  spring  and  neap  tides.    The  quay  was 

« 

never  covered  with  water.     It  did  not  appear  that  the 

owners  of  the  Lipson  Ground  estate  had  exercised  any 

aqt  of  ownership  on  the  recesses,  and  their  situation 

and  trifling  extent  had  prevented  any  profitable  occu- 

pation  of  them;  but  in   1812  an   occupier  of  Lipson 

Ground  had  cut  wood  on  the  declivities  of  the  cliff.     In 

1806  the  company  sold  in  Ipts  a  portion  of  the  em- 

.banked  land  of  Lipson  Bay,     The  fences  of  these  allot- 

nients  wer^  carried  across  the  above-mentioned  drain 

and  rested  on  the  cliff.     The  purchaser  took  possession 

iQ  i806,   and   continued   possessed   until  1826,    when 

he  died«  leaving  two  daughters  his  co-heiresses,  one  of 

whom,  and  the  husband  of  the  other,  were  the  oresent 

plaintiffs.     The  case  then  went  on  to  state  facts  which 

raised  the  question  whether  or  not  the  purchaser,  in 
-riu  '-'U.J 
and  after  1807)  hftd  exercised  acts  of  ownership  over 

3  K  S  the 
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iiii,       the  recess  'belvv^h  tlie  points  of  \he  cliff,  Which  acts 

T^rr       1^*^  been  acqtfefeded '  In  by  the'  ownei-s  of  the  Lipson 

J?^^       "Ground  estiti. '    I'he  present  action  was  brought  for 

Wtting  down  sonie  tree$  planted  in  the  recesses  by  the 

ptircbaser.    The  questions  for  the  opinion  of  the  Court 

Were:  First,  whether  the  owners^htp  of  the  recesses  and 

quay  was  in  the  cro^n  before  the  passing  of  the  act  for 

embanking  Lipson  Bay?  Secondly,  if  not,  whether  any 

estate  or  interest  in  them  passed  to  the  defendant  by 

the  conveyance  of  the  Lipson  Gfvund  estate  to  him  in 

1824*,  so  as  to  support  his  plea  of  liberum  tenementiim? 

This  case  was  now  argued  by 

Campbell  for  the  plaintiffi.  The  defendant,  to  sup* 
'port  his  plea  of  liberum  tenementum,  should  have  proved 
(hat  he  had  a  freehold  in  the  recesses  in  question,  and 
also  a  right  of  entry  at  the  time  of  the  trespass.  He 
gave  no  proof  of  either.  He  shewed  no  conveyance, 
nor  did  it  appear  that  he,  or  those  under  whom  he 
claimed,  had  exercised  any  act  of  ownership  over  the 
recesses.  They  are  described  in  the  case  as  having  been 
covered  witli  sea-weed  and  beech.  This  does  not  cor- 
respond with  the  description  also  given  in  the  case  of 
that  part  of  the  Lipson  Ground  estate  which  ddjoined 
the  sea-shore,  and  which  is  said  to  have  been  oVef- 
grown  with  brushwood  and  old  trees.  It  was  not  ne- 
cessary for  the  plaintiffs  to  shew  conclusively  to  WhtStti 
these  recesses  belonged :  it  is  sufficient  that  tkey  tfight 
have  belonged  to  the  crown  ;  and  in  the  absence  ofet- 
press  proof,  the  presumption  in  favour  of  the  ciro^ 
may  extend  to  all  land  between  the  low  water  mark  and 
the  high  water  of  the  ordinary  springttides.  This^  is 
the.  sense  of  the  passage  in  Halcj  De  Jure  Marist  c.  4. 

p.  It?. 
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prppf  rtjf), :  umle^ir  tbc^  denpo^ioatipf^.  of\littm  mari$.V 
That  |)art  of  th^  ^re  wj>jcb  .is  obqve  the  cofqmpn 
high  water  mark,  b(it  below  the  height  of  the  ordinary 
spring  tides»  though  perhaps  it  does .  not  necessarily 
belong  to  the  king,  may  do  so ;  and  will  be  presumed 
,10  have  done  so  in  a  case  like  this,  no  proof  being  offered 
to  the  contrary.  At  all  events  it  does  not  appear,  either 
by  the  recital  of  the  act  or  otherwise,  that  th6  recess^ 
belonged  to  the  Lipson  Ground  estate,  (He  then  pro- 
ceeded to  argue,  in  the  second  place,  that  the  d^i^nd- 
font's  title  was,  at  all  events,  barred  either  by  diss^in 
?and  a  descent  cast,  or  by  twenty  years'  adverse  po^ 
session*) 

FoUeti  ccHitra.  The  plaintiffs  were  not  entitled,  on 
^  issue  upon  the  plea  of  liberum  tenementum,  to  shew 
f|b#t  tiie  defendant's  rigl^t  of  entry  was  gone;  but  if  they 
.«ci^9t  to  rely  on  a  possessory  right. grounded  on  ad* 
iTversi^  possession,  such  matter  ought  tp  have  been  spe^ 
;ia{ill)r,^epli^.  Twenty  years'  Adverse  possession  does 
jpp|,,s))ift  tl^e  firei^old» . but  only. changes  the  right  of 
-^fltpySi  it,  is,  therefbrei  no  answer  to  the  plea  of  liberum 
it^f^ffftw)^  And  it  cannot  be  necessary,  upon  that 
jp}^  ^  I^OY^  both  the  title  to  the  soil  and  freehold,  and 
.^q,th^  ffight  of  entry;  the  form  of  the  plea  shews  thi& 
ii](,  it.  wf(Be  otbepwise,  the  plaintiff  would  have  all  the 
\  advantage  of  replying  double.  In  replying  a  possessory 
^titl0-  groundecton  the  statute  of  limitations  or  a  demise 
b    ,         '..  3  K  *  foi^ 


9^1^ 


vi  lAMSBsrm  {Emmmn^'&aiMm  va 


>ia»i 


^  pebrsfflhBcfafeihoiiBi^  codfiAedaalhMPig^  vie 

(Iras' firomdi^  ii»ilb7tlMki]j-elMw-5fOF|^iitkmilWi4  ioj^ 
the  fActs  fadaffin^-npra  lhisip6iiilu)rie>ilks^;4dMl  ^Aftlof 
"itfac  fld  of  psrUaiBBBt}  thdm(>t5^«ew{|i^itltef>D%^ 
^0f  checrowB^bebrelJiiiiad^iand^iduMili  th^ttS^s^fum 
^C»the  embanknofflit  CBiipfnlytQBdafTikc  .[Jt^wdT^M^ 
£fii  e.  J,  The  aet  only  qieakft  of  land  f '  dlolj  ovetflowed 
liy  tlire  aea."]  So  much  tndy  es  is  covered  by  the  «»- 
-diflary  high  water  is  to  be  oonsidered  as  aea^dbonviuidf 
*8s''£rofeby  presumed  to  belong  to  the  crown  or  the  kndL^ 
'the  manor,  whel*e  there  is  no  evidence  of  other  ownfb- 
-ship.-  ' Hide  de  Jure  Maris,  parti.  c4*  p.lfi.Ci'6. 
'p.  ^5.  In  Bttmdell  v.  CaUeraU  (b)  B^fky  X  sagro,  <'% 
tk/t  fafta^sbore  I  understand  the  space  between  the  ordi^ 
nafn/ Mgh  end  low  water  mark.'*  Lands  wbidl  are- not 
overflowed  by  the  medium  tides  must  be  presueied  Ip 
belong,  not  to  the  crown  but  the  owner  of  the  ad|piceat 
land. 

GamjMl  m  reply«  Theie  is  no  suffidetoi-enthDijitr 
Ibr  saying  that  th^  right' df-tfae^^nni^  an  agaiiMC<4ie 
title  of  a  aabject^  nosufpfiertsd  by  pnaofi  es  in  .^koBrnt^ 
^does  nw'exiertd  over  the  4»tote'faattByu|>4w|theJii^it 
mark  of  the  sprit^^tidesiH  tNoUiiflgihifflMocad,,^bayni»< 
presnmptiony'to  shew'ih|it}itfae'mB8e«taBi«eiei()iet^rjtbe 
Upson  Ground  estate.  Tbe'wbiyia  Qfljtlieriac|^rin»LiifK 
to  be  taken  as  confining  the  graotilbQ'fwbatiwAnlittaQ^ 
overflowed  by  the  tide  every  day ;  they  are  meant  to  in- 
clude the  sea-beach  genemliy.  1    ■  ^  J 

,  («).^SIce  Limb€rt  v.  Sirootber,  WUleh2l9..  ^)  5  mt^^^S^^ 

■»"■..  .  .'   '  .Iiord 


O^IiO^  QtsinwbDEfeGJtfifo  iiaUoctfddjpBibn^iibiit  ^Bfe      .SMB. 
^SdfkidMl  4«i%i!AM«dr  v>ojbd|^        lli^bmti^^iailii^- 
ihtetitfiMttbOt4dii^Idie.'gKast9XiDdMiiwliiak  |lie/rpl|uiitiff 

ave4oif^fib|f(ihei*sc%^'^kicbcit  iicA8iih«(C<Mnpaijrflif 

proprieiitoki/'tf  ilamifaiIn^''tl]att>tli6sei«^oitl8  neaiiitoitljr 

load  tn-dimu^'b/ oiKitkmeii  byitkmsam^  sfiU  the  recasmt 

in  question' do  tiiH'Caaie  witfain  that  description. i\  )f 

-diese,  then,  did  not  belong  to  the  company  oij  this 

vtATOwn,  vrtiose  property  were  they?    The  common  ptb- 

'mitaiption  wocdd  be,  that  they  belonged  to  the  owner^f 

1Jb6  adjoining  estate.     It  is  urged,  that  the  de^eripli^p 

giv^n'  df  them  in  the  case  is  inconsistent  with  \that  f^^ 

{»bsitiony  it  being  said  there,  that  the  northern  side  q( 

die  estate  is  a  declivity  overgrown  with  brushKrood  itfki 

■trees,  whereas  these  recesses  appear  to  be  eovetdd  wilh 

aea^weed  and  beach;  but  I  do  not  tliink  the  foriMr  part 

oF  this  description  ought  to  be  so  construed  as  to  eit- 

clude  from  the  estate  those  pieces  of  ground  whieh-Ue 

low  and  adjoining  the  sea-shore,  and  would,  according 

^  the  ustfsi  presumption,  be  considered  as  belonging  to 

^<be  lawiser  of  the^a^aodit  'land.    As>  to  the  remainii:^ 

f^fUttstiod,  at  appeaiBi  to:  insfibali'the  jease  jfurnisiies  tuo 

isttAciknt'  pvdcC  ofl jaadadirerse  jposaesaiOn^  «iid  ,therefi^>e 

Ishe^ischoc'OfaeasmtitbideMrmine  tb^pojnty  wbetbiet,  V> 

^if  ^Wial^^iifaeniiHiftEisementnnr^  (the-  statute  of  limitations 

j'ttiusr 'be  specbHy  r^Hed^  df  wUrii  I  should  have  de- 

^{tiddrttme'to^cbiiaidetur  .  %   > 

LiTTLEDALE  J.     The  Company  cogld    only  grant 
what  was  in  the  crown,  that  is,  the  ground  between  the 
onfdinAry  high  and  low  water  mark ;  if,  therefore,  tliepur- 
•<Sbaker  under  whom  the  plain tifis  claim  had  any  pro- 
perty 


8K)f^  , .' ;  /^APPfe  w  TE^WTY;  ,T.eRH 


^^i. 


u. 


po^^^ioo  s^flB(a^  tp  griMmd  ,aa  ^cliioq  .^«dim  a  tpi^fi?^ 
pf^sQ^^  bot  of  ihdt,  tbeice  is  oot  sufficieift  proQ&  Tb^n 
it  is  said,  that,  according  to  the  descriplioogivieo  in  ibj^ 
case  of  the  northern  extremity  of  the  Upson  Grouttd 
estate,  these  recesses  cannot  have  formed  part  of  it. 
But  the  proprietor  of  that  estate  was  entitled  to  the  land 
as  far  as  the  point  at  which  the  king's  right  to  the  sea-- 
shore  terminates.  Down  to  that  point,  the  land  covered 
with  beach  and  sea-weed,  as  these  recesses  are  described 
to  have  been,  would  of  common  right  belong  to  the 
owner  of  the  adjoining  estate,  and  I  do  not  think  that 
right  is  excluded  by  the  manner  in  which  the  nortfaerp 
extremity  of  the  estate  is  described  in  the  case.  Whe- 
ther those  spots  formed  part  of  what  was  called  the  Up^ 
son  Ground  estate  or  not,  they  appear  by  the  case  to  have 
belonged  to  the  owner  of  that  estate.  It  is  contended 
that  the  land  up  to  the  top  of  the  ordinary  spring  tides 
might  have  been  in  the  crown ;  but  it  does  not  appeat* 
that  the  crown  ever  made  any  claim  to  it,  or  exercised 
any  act  of  ownership  upon  it.  No  question  arises  on 
the   alleged   adverse   possession,    for  that  fact   is  hot 

sufficiently  proved.  '    i    '  '^ 

.   !  ^    .'""1 '  ■      '■'...     'Mil 

Parke  J.  It  is  nnnectesafy  in  tHii  case  ib  ^\i4kf 
any  judgment  on  the  question,  wheUiei'  or  not  ft'tt^Ai^ 
years*  adverse  possession  should  hd  te^M^'sptcyO^  td 
the  plea  of  liberum  tenementum;  though  I'hkV^  ^k 
opinion  on  that  subject.  The  land  in  qaestidta'ljeHei 
was  above  the  ordinary  high  water  mark^  and  tthfi 
pltintiflTs,  therefore,  upon  the  case  as  stated,  cquld  i|ot 
entitle  themselves  to  it  under  the  crown,  or  th^  comp 

who 
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who  di^ifred  their  title  fh)in  the  erot^m.    Id  th6  itlMncei      ISttJ 
of  proof  to  the  contmry,  tiie  premoii^tion  ais  to  ^neb- 
land  is  \tt  favour  of  the  a<]^in!tig  proprietor;  and  ihem. 
was  no  proof  here  of  adverse  possession.  The  jadgmeot' 
must,  thierefbre,  be  (or  the  defendant 

Taunton  J.  concurred. 

Judgment  for  the  defendant 


Wyatt  against  Harrison.  jSliriauu 

r^ ASE.    The  last  count  of  tlie  declaration  stated  that  Hm  pomhot 
the  plaintiff  before  and  at  the  time,  &c.  was  lawfully  which  u  doc 
possessed  of  and  dwelt  with  her  family  in  a  certain  dwell-  ^1^^^^^ 


ing-bouse  situate  at,  &c.  and  contiguous  and  next  ad-  5b?^!IrnSo? 
joining  to  a  certain  dwelling-house  of  the  defendant  with  jdWiiingland, 
the  appurtenances,  there  also  situate :  that  the  defend-  o««j  «h«t  kod, 
unt  by  his  workmen  and  servants,  was  rebuilding  his  houiefaiub; 

mad,  tberelbre, 

9^id  dwellbg-house,  with,  &c.,  and   in  so  domg  was  where  «de. 

digging  into  the  soil  and  foundation  thereof,  and  near  that  ^.  was 

8j)d  adjoining  to  the  soil  and  foundation  of  the  said  J^^^fa** 

dwelling-house  of  the  plaintiflF.     Yet  defendant,  well  J^^^' 

knowing  the  premises,  but  intending  to  injure  the  plain-  ^7^*'°*"^?^ 

tl^  ajod  to  annoy  her  in  the  possession  of  her  said  dwell-  ^^  d»g  n^o 

the  loil  and 

i;\g-boufie,  afterwards,  and  whilst  the  defendant  was  so  foundation  of 

the  lasUmcn- 

^isbuildipg  his  said  dwelling-house,  and  so  digging  into  tiontd  houM  lo 
(be  iioil  and  foundation  thereof,  and  near  and  adjoining  J^^Snmrto 
to  ^he  soil  and  foundation  of  the  said  dwelling-house  of  ^kmue'^MiiL 

wall  of  the 
lilt^  Iftoiite  gHo  way ;  on  demurrar  to  m  much  of  the  daclaration  ai  aUtged  the  digging  » 
neoTf  &c.  the  defendant  had  judgment. 

'  But  Sf  it  had  appeared  that  the  plaintiff't  house  was  ancient;  or  if  the  complaint  liad 
been  that  the  digging  occasioned  a  falling  in  of  soil  of  the  plaintifT,  to  which  no  artificial 
weight  had  been  added,  quaere,  whether  an  action  would  not  have  tain  ? 

tlic 


frXTW 
Harrisoh. 


il7  ' '  'fc^sfek  i^N  MMW'M»I^'^ ''" 


J 832.  the  plaintiff,  to  wiL  on,  8cc.  dmr  so  negli£rently,,,c9relessly<| 
and  iraproperly  ipto  the  son  and  .foundation  of.  the  said 
dwelling-house  of  him  the  defendant,  and  59^  near  to 

Me  502/  an^f  fonm^datian  of  the  said  dwelling'hous^  of  the 

.,M     1         .....      ..  I*'.  ..        I    ,    ;    j/.-.PoJ   JdU':    ""^ 

maintiffi  that  by  reason  thereof  the  wall  ,of  the  said 

dwelling-house  of  the  plaintiiT,  standing  and  being  upon 

the  soil  and  foundation  of  her  said  dwelling-house,  and 
'i'     '  •  ' 

next  to  and  adjoining  the  soil  and  foundation  of  the  said 

dwelling-house  of  the  defendant,  sank,  and  gave  way, 
and  became  and  was  greatly  weakened,  loosened,  and 
damaged ;  by  means  whereof  the  plaintiff  was  prevented 
From  carrying  on  her  business  in  her  said  dwelling-house, 
and  was  put  to  great  expense,  &c. 

Plea,  to  all  the  matters  in  the  above  count  alleged  ex- 
cept the  part  herein-after  mentioned,  not  guilty  ;  ana  9s 
to  so  much  of  that  count  as  related  to  the  defendant's 
digging  into  the  soil  and  foundation  of  the  said  dwelling- 
house  of  him  the  defendant,  so  near  to  the  soil  and 
foundation  of  the  said  dwelling-house  of  the  plaintiff  that 
by  reason  thereof,  &c.,  the  defendant  demurred  gene^ 
rally.  Joinder  in  demun*er.  This  demurrer  was  argued 
in  last  £flr5^er  term*  (a) 

rt  '  .  . ,        (  I    I  »   »  .  .  .         J    ,      ,1,^ 

Talfourd  for  the  def^n^aii^t.  .Xheq^estion  i^  iK}i^(i^^^» 
if  B  party  occupy  preraistf^-^id)  vAjom  ih^^isf  ttikHhe# 
person,  and  which  are  irijurea  b^  the  act  of  ihat. person. 
in  dif^ing  near  the  extremiiy  of  Im&.owo  ^r-ouadfibfiJa 
entitled,  merely  by  reason  df  thd  propfnqtrity;  td  ^^dMi 
against  the  neighbour  by  whose  act.  suph  ipJMry,,,,^^^ 
occasioned.  The  cases  applicable  to  this  subyieotars  fraJ 
viewed  in  Peyton  v.  The  Mayor  and   Commoh(ttt§^W 

(a)  Before  Iiord  Tenlerdm  C.  J.»  LUtUdate,  Parke,  end  Palieton  Js. 
*}      ... 

London  / 
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London  (a);  which  was  an  action, for  dc^mage ^occasioned 
by  the,  defeildants  in  pullinir  down  tl 


own  ti\eir  house,  with' 


out 
and 


ut  shorincic  up  that  of  the  plaintinl  which  adjoined  it: 
nd  the  Court  there  held,  that  as  the  plaintiiT  shewed 
no  right  to  liave  his  house  supported  by  tha(  of  life 
defendants,  he  coulcf  not  recover.  So  here,  the  plaintiflt* 
shews  no  right  to  have  her,  land  supported  by  the  de- 
fendant's. It  is  said  in  Com.  Dig.  Action  on  the  Case  for 
a  Nuisance.  (C)  citing  2  Roll.  Abr.  Trespass^  (I)  pi.  h  {h)^ 
and  1  Sider/ln^  167,  {Palmer  v.  Fl€shees\  that  no  action 
lies  if  a  man  build  a  house  and  make  cellars  upon  his 
soil,  whereby  a  house  newly  built  in  an  adjoining  soil 
falls  down.  In  the  present  case  it  may  be  assumed  fhat 
the  house  was  newly  built,  for  nothing  appears  tq  ihe 
contrary.  Roberts  v.  Read  (c),  and  Jones  v.  Bird  (</),  are 
distinguishable:  there  the  defendants,  who  were  held 
liable,  acted,  not  upon  a  common  law  right,  but  by  ^ 
special  authority,  operating  against  the  rights  of  the 
public ;  and  in  what  they  did  they  were  not  using  pro- 
perty  of  their  own. 


I. 


I  • 


{a)  9B.^a  725. 

(6)  The  whole  passage  in  Rutle  is  ai  fot^ff^^*^**  If  A*  1i^  MMdfitt 
fee  of  copyhold  land  next  adjoining  the  land  of  B,,  and  J,  erect  a  new 
bouse  on  bis  copyhold  land,  and  some  part  of  the  bouse  is  erected  on  the 
e&3fiUe9tif  Kh  httd  ntibit  sniljoifaing  Hie  laxid'of  j&. ;  If  \9.  afterwards  digs 
kmUfn^  tfi'^nm^M  f^^Mflm^^'  JfJn^mmtii^mt  no  part  of  ifat  bod  #r 
jf,)  that  tbcrc4)>tbe  foundation , of  the  bouse,  and  the  bouse  itself,  fall 
fnto  the  ^it,  yet  no  acuon  lies  foy  A,  against  B.t  because  it  was  A.*%  own 
ttuft/ibfbttveanit  m$ftkodid  iif\ii/^  B:^iUadi  ibr  be  by  bit  act  cannot 

^9^^  6?^/WK^^^^^  ^^'9^  I^Qwuiand  that  he  can.  JPtefs*. 
15  Car,  B,  fi^  Between  fl^ilde  and  Minsieriey,  by  tbe  court,  after  a  Terdict 
fi&  Yhe'^lalntifir. ' '  Btit  timble,  that  a  man  who  has  land  next  adjoining  my 
lapd  IMBKIQ  djjgi  his.4attd  to  near  mine  that  thereby  my  land  shall  go  laio 
-his  miA  andi  thef^ore,  if  tbe  action  had  been  brought  for  that,  it  woul^ 


(c)  l6Ea9t,2lS. 


(cr)  SB.  4:  A.  857. 


\  i 


Mansd 


t 


IP 
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•7*  CASES  iN  TRINrrYTffilM 


1^92.  Mkmd'ccMxiu    Thti  dedah-ation,  so  fiir  as  tt  k  de- 

inioriBd  to^  is  id  do  easantiBl  pertioular  daSkvtat  from 
that  in  SmUk  v.  Martin  («),  upon  ivhidi  the  plaoiufr  Ittd 
Judgment.    In  Roberts  v.  Read  (A)  the  declaratton  vmn^ 
substantially,  for  digging  so  near  the  plaintiff's  wall  that 
it  was  weakened  and  fell.     In  Peyton  v.  The  Meyor  of 
I/mdon  (c)  it  may  have  been  the  duty  of  the  plaintiff  to 
shore  up  his  own  house;  but  that  case  was  difierent 
from  this;  there  the  proceeding  which  endangered  the 
plaintiff's  house  was  apparent,  and  he  therefore  had 
warning  to  secure  himself  against  the  probable  injury: 
but  where,  as  in  this  instance,  the  mischief  is  done  by 
mining   under  ground,  an   operation  which   is  secret^ 
or  of  which,  at  least,  the  neighbour  cannot  be  aware 
so  as  to  guard  himself  against  its  effect,  the  •  party 
carrying  on  the  work  is  bound  to  give  his  neighbour 
notice,  and  moreover  to   use   such  reasonable  care  in 
doing  the  work  that  mischief  may  not  ensue;   Massof 
V*  Gojfder  {d) ;  and  if  injury  be  complained  of^  it  rests 
with  him  to  shew  that  he  used  proper  care*    Jones  v. 
Bird  {e)  also  supports  this  view  of  the  casa    In  Sutton 
V.  Clarke  {g\  Gidbs  C.  J.  says  that  where  an  individnal^ 
**  for  his  own  benefit,  makes  an  improvement  on.  hia  own 
land  according  to  his  best  skill  and  diligence,  and  not 
foreseeing  it  will  produce  any  injury  to  bis  neighbour,  if 
he  thereby  unwittingly  injure  bit  neighbour,  he  i%  an* 
swerable."    In  a  case,  however,  like  the  present,  the 
party  carrying  on  the  work  mast  know  thathe^  ia  nccs^ 
sioning  injury  to  his  neighbour. 

• 

(a)  2  Sumnd.  894.  40a  {k)  1$  Anl,  S15»  . , 

(c)  9B.  iC.  725,  (d)  4  a  P.  161. 

(0  5B.4rJ.  837.  (jg)  6  Z\mfl/.  44. 

Talfimrd 
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WYiktfr 


Taljburi  in  wpfy.  ^Tlte  all^tioai  tofithb-fdifotiff  imSL 
^w^ikbisd^nmrrfad  tti^isy  liot-Uiai  tba  defendant  ^chig^  so 
'earelesdy,  bub  fibat -he  dag  so  ixcBit < to> tbe  |)Iaiiitiffi^ 
fiNHidatton.  that  damage  iensued.  Theke  avermentB 
are  diTisible,  and  tbe  one  obgecfeed'  to  may  and  ougbl*tx> 
be  demurred  to  by  itself.  Pinkney  v.  ThB  Inhabitants 
of  East  Htmdred  {a\  P&wdick  v.  Lyon  (6).  {^UtHedalc  J. 
Can  tbe  averment  of  negligence  bere  be  separated  from 
the  rest  of  the  sentence?]  The  negligence,  and  the 
digging  near  to  the  plaintiff's  land,  are  distinct  propost- 
ticms.  The  defendant  here  was  acting  on  a  common 
low  right:  if  there  was  any  peculiarity  in  the  circaia^- 
atmoes  which  could  render  him  liable  at  the  suit  of  tbe 
plaintiff  for  what  he  so  did,  the  plaintiff  ought  to  have 
diewn  it. 

Cnr.  adv,  vuU. 

Tbe  judgment  of  the  Court  was  now  delivered  by 
Lord  Tenterden  C.  J.,  who,  after  having  stated  tbe 
pleadings,  proceeded  as  follows :  — 

The  question  reduces  itself  to  this.  Whether,  if  a 
^son  bnilds  to  tike  utmost  extremity  of  his  own  land, 
and  the  owner  of  the  adjoining  land  digs  the  ground 
tfaai^,  so  as  to  relacNve  some  part  of  the  soil  which 
formed  tbe  support  of  tlie  building  so  erected,  an  action 
lies  for  the  iajary  thereby  occasioned?  Whatever  the 
kntr  ^might  be,'  if  the  damage  complained  of  were  in 
nespect  of  an  ancient  messuage  possessed  by  the  plaintiff 
at  the  extremity  of  his  own  land,  which  circumstance  of 
antiquity  might  imply  the  consent  of  the  adjoining  pro- 
prietor, at  a  former  time,  to  the  erection  of  a  building  in 

(a)  2Saund.  379.  (h)  11  East,  565. 

\  V  \    ^  that 


HAiiaxaoii» 


.V 


8|6  G^aSS  m  TmMTV  TfiaM 

18d2*       that  situation,  it  is  enough  to  say  in  this  case  that  the 
'  -—       building  is  not  alleged  to  be  ancient,  but  may,  as  fiur  as 

Wtatt 

agamti       appears  from  the  declaratiop,  have  been  recently  erected ; 
and  if  so,  then9  according  to  the  autborftiesiHfie  ^Ui«ndff 
is  not  entitled  to  recover.     It  may  be  true  that  if  my 
land  adjoins  that  of  another,  and  I  have  not  by  build- 
ing increased  the  weight  upon  my  soil,  and  my  neigh- 
bour digs  in  his  land  so  as  to  occasion  mine  to  frU  in, 
he  may  be  liable  to  an  action.     But  if  I  have  laid  an 
additional  weight  upon  my  land,  it  does  not  follow  that 
he  is  to  be  deprived  of  the  right  of  digging  his  own 
ground,  because  mine  will  then  become*  incapstble  of 
supporting  the  artificial  weight  which!  have  laid  upon 
it     And  iJiis  is  consistent  with  2  JBoU.  Ab,  Trespass  (I.) 
pi.  1.     The  judgment  will  therefore  be  for  the  defendant 

Judgment  for  the  defendant* 
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J.  G*  S.  Le;f&vbe,  W,  J.  Deacon^  and  W.  Unwik  jJ^^^^' 

Sims  against  Boyle. 


A  SSUMPSIT  for  money  bad  and  revived.    PleSy  A  policy  ww 
general  issue.     At  the  trial  before  Lord  Tenter^  upon  b«r  owa 

lilb  with  All 

den  C  J^  at  the  Middlesex  sittings  after  Michadmas  mmamaicm  eoi 
term  18S1,  it  appeared  that  the  plainti£&  were  trustees  ^ii^,^^ 
of  the  Promoter  Life  Assurance  Company.    In  I8289  "rwtroiSw 


one  Lofdia  Simpson  effected  with  that  company  a  poliqr  ^  ^  ^* 
of  insurance  upon  her  own  life  for  850/*    The  poli<7  "f^f**!^ 

■nigmin  it  to 

was  by  deedi  and  was  executed  by  the  plaintifi,  and  by  b.  and  di«d. 

Tbo  money  duo 

it  the  responsibility  of  the  trustees  was  limited  to  the  00  tbo  policy 

VM  Doid  to  Sm 

amount  of  the  funds  of  the  company.    The  deed  of  trust  bj  ^  check 
under  which  the  plaintiffs  acted»  purported  to  be  eze-  tnisteeeon tho 
cuted  by  the  shareholders  and  by  all  the  trustees ;  the  ^^V^^ 
execution  by  Deacon^  one  of  the  plaintiffi,  was  notproved,  ^  ^"Jl^^^ 
but  he  had  acted  as  a  trustee  and  executed  this  policy.  ^f^^i^iP 
It  was  afterwards  transferred'  to  the  defendant.    In  Fe^  money  fhm 
iruary  1829  Mis,  Sin^  died ;  the  money  due  on  the  K^SS^ 
policy  was  paid  to  the  defendant  by-a  check  drawn  by  of  dimcton 
the  trustees  upon  their  bankers,  and  the  defendant  gave  loT^^^^bol 
the  following  receipt,  indorsed  on  the  policy ;  *-  **  Re-  JjJJ^  *^^ 
ceived  of  the  trustees  to  the  Promoter  Life  Assurance  ^?P?"*^  "^ 

no  Donkoffiof 

Company,  the  sum  of  860/."    The  policy  was  afterwards  <^  compony, 
discovered  to  be  void  on  account  of  fraud,  and  the  com-  tho  tnuMcoi, 

ond  inch 

pany,  by  a  letter  written  by  their  secretaiy,  applied  to  the  moniee  wera 
defendant  to  refimd  the  money  he  had  received.     In  dimwnbntibr 

the  puipoeee  of 
Ao  oompeny,  and  by  cfacclce  ngned  by  tho  truiteei,  or  by  three  or  moeo  directore  under 
ioao  mitbority  to  bo  giTon  by  the  trumee.  After  tho  poyment  to  J.  it  wae  diioovcnd 
that  the  policy  was  Toid  on  account  of  frand : 

Hold,  that  under  tbew  circnmatancet  tho  tfaito  trnitwi  were  tbo  proper  plrintiil  fa  la 
action  to  raoo? er  badL  tho  money  to  paid  to  B9 


Vol.  III.  S  L  that 


JSfS^Sk 


trustees  with  the^  bankers  for  the  time  beinsr  ofAe  opm* 
pany^  and  such  monies  were  n^t  to  be  witb^r^wn  |?ut  for 
the  purposes  of  the  company,  and  by  ghecks  signed  by 
the  trustees,  or  by  three  or  more  directors  under  some 
authority  to  be  given  by  the  trustees*  It  was  objected 
at  the  trial  that,  the  company  not  having  been  incor^ 
poratedj  the  action  ought  to  have  been  brought  in  the 
names  of  all  the  members.    Lord  Tenierden  direcfe^ 

a  verdict  for  the  plaintiffi,  but  reserved  liberty  to  mov^ 

J*  »  -         » 

to  enter  a  nonsuit  on  the  objection.  A  rule  nisi  havipg^ 
bcfen  obtained  for  that  purpose,  ,    f 

Catnjpbell  and  HiU  now  shewed  cause.    The  action  is 
properly  broi^ht  by  the  present  plainti£&.     The  policy, 
of  insurance  being  by  deed,  which  was  executed  by  the 
plaintiffs,  they  only,  and  not  the  members  of  the  associ-, 
ation,  would  have  been  liable  to  be  sued,  Schack  v.  Jnr.^ 
thonyifl).  The  funds  of  the  company  are  vested  in  theu^^fj 
an  account  is  kept  in  a  banking-^hoiise  in  their  naopef ^j 
and  the  sum  paid  to  the  defendant  f^as  x  oi^t  of  ifiojp^g^f 
invested  in  the  plaintiffs'  names  with  those  bankers.  The 
defendant  has,  by  his  receipt,  ^ao^no^vledged  lii^^^j^g J!^ 
ceived  the  money  due  on  the  ppl jcy  ,{roi|i  ^|I^,.jtf^t^ig^ 
of  the  company.    Then,  if  this  mon^^ay  f)e  f^^j^ij^^ 
back,  the  trustees  must  be  the  proper, pe^opp  to.^^. 
If,  instead  of  money,  the  defendant^  by  fa|s^  .F^B'^o 
sentation^  had  obtained  possession  of  apy  gf^d^^JSt^j 

(a)   iMf  ^.577. 

chattek 


'•'i 


WhiU  cotkvtk.  The  dtfendatit  is  not  estopped  by  liis 
having  tfeated  with  the  j^Iaintifi^  as  trustees ;  fof^  after 
the  ^oney  had  beto  paid,  the  secretary  of  tiie  cdraipaiiyj 
\  his  letter,  giving  him  notice  to  refand,  stated  that  Hie 
Sbiird  utould  have  to  call  npon  hitn.  And  if  be  is  not 
estb^jped,  it  \s  (pSatA  dear  that  the  action  ought  (6r 
have  been  brought  in  the  names  of  all  the  membe^  of 
the  company,  1  Wms.  Saunders,  154.  note  (1).  It  is  true^ 
the  payment  was  made  iii  this  case  by  a  check  on  &e 
bankers  with  whom  the  money  was  placed  by  the  pre-' 
s^nt  plaintiffs,  but  ft  was  so  placed  pursuant  to  the 
directions  of  the  trust  d^d ;  aAd  it  was  not  Competent' 
to  the  members  of  this  association  to  tr^nsfeV  to  others 
the  right  of  bringing  actions,  Winch  the  I&w  vested  iik  all 
the  parties  }iitef6sted,^J(2nr')im6re  right  of  attlon  CiLiin&t 
Be  transferred,  Cb/2.///:i214'tf:  266  a. 

^'1.6^^'i:ziii^niiEiii''(i:3."'T:^  pbliby  of ^sulraAce 
y^'^kxktH^d  by  th4  thi'^e  plaintifls  under  their  hands 
and'  s^s  i  ih^  only  could  have  been  sued  upon  that 
pdHtyl^  The  cfibney  received  by  the  defendant  was  paid 
out 'BFTunds  lodged  with  bankers  in  the  plaintiffs'  names. 
UVnfer  these  peculiar  circumstances  I  am  of  opinion  that 
the  action  was  maintainable  in  the  names  of  the  three 


trustees. 


IK  mi'MSs^mi^^  ^Mt^ii  IV.         m 

vikiA'  backi'^DUtf  flia  '^cioiowredgeil  that  ne  receivecl      j  -^^IJl 
iher/i'nr&tn'lUe' trustees^' tn^^  nave  maihfaineq       JNM 

i^^ei'.  ^^fi  is  ribt  competent  foi^'th'e  clefen^ant^  who  has 
sti'd^dtfwttlr  the  truisiees,  to'  say  that  the  money  is  &at 
6f  some'btheir  person;  as  b!6tWeen  tkim  and  them,  it  must 
be  tftken  t6  tie  theirs.  '^     ^ 


3  L  2  LlTIXE^ 


1%^H  LiTTLEDALE  J.    I  agree  that  it  b  not  competent  for 

•  such  an  association  as  this  to  transfer  to  a  few  of  its 

LiriTEs 

oMlMbv^n;  members  the  rigli^  of  bringing'  actions  wtuch,  by  law,  is 

vested  in  all ;  but  if  a  party,  instead  ot  contracting  with 

f  w  i„.,sq  A  ^^JfrP  ipewl^r?  pf  such  ^  CPIQp^ft  S^i^^^^  ?P§  W 

.lall'tZr^  ^^^  ^"^^  trustees,  in  i^h9ni  th^  Pfop^rt^  pf  .'^l  «« 

SMi^iidi  .,1  ^Mti^df  and  afterwards  in  virtue  of  that  contract  to  res- 

noiTf.r^.r*'?  cejiVP,  money  from  those  trustees  to  which  he  has  no 

-mi  .-iflt  h-jv  »i    '  *      '  ^  '      •  '  ■         : 

of  tuKii).  >t  ]  rigjx^  ,1  think  it  is  not  competent  to  that  party  to  say 

lo  njitw.- .  „  that;  they  are  not  the  persons  entitled  to  sue  for  it.     In 

t.>> '  ^^/.  '  4^is  cafif^  then.  Miss  Simpson  having  originally  con- 

i>«ijn  V>t.  i. ..  c  Vr^^t^  ^K^  the  trustees  and  they  with  her,  and  the 

'^  ywC  -'    I  ^^f^^^^  ^^  assignee  of  the  poliqr,  having  received 

ziy  n  ...I     .n  ^^^^^  from  them,  the  action  is  well  brought  in  their^ 

q^eato  recover  it  back. 


nt.  ■■'  ' 
^^.•i  I  III    . 
n         •'■     • 

1       I  ■ 

1       il"   ) t  >l»  < 

; •  ,    O'    ;    • 


>  Pa^lkJ5  J.  It  appears  to  me  perfectly  clear  that  this 
actiqn  is,  well  brought  by  the  three  trustees.  They  ori- 
gi^al]|y  contracted  by  deed ;  that  was  assigned  to  the  de-. 
f^dapt,  and  hie  received  the  money  from  them.  That 
money  having  b^n  placed  with  bankers  in  the  name^ 
of  thp  trustees,  was,  in  my  opinion^  theii;  money,  as  mu<;;h 
aSiS  sum  ^rould  be  mine,  which  I..ipyself  had  ^t  into 
my  banker^s  hands.  ,  i  /^       .  i 


' .  > .'   ■  • 


*l'»  5» » f.  tin  lh)/oiq 
TAimitPN  J.  concurred.  ,    . 

Rule  disdiamd 


I^Afeffe  W  infrihgmg  a' patent     At  Ifce  trial  be^bl^  A  petent  was 

V'' iu^-    *'■#  ;*J'  ■•'    v    >4,  •» '«       ,.'-*»         .    ■*-       f  >•    r>.  w  taken  out  for 

Lord  Tenterden  C.  J.  at  the  sittings  m  Londori  after  improTemonto 
Michaelmas  terra  18S1,  it  appeared  that  the  plaintiJIV  Si^nJ|°*^Xlie 
patent,  obtained  in  iS25,  was  for  the  sole  making,  Using/  SSj  Ae^m- 
&c.  of  his  invention  of '"  certain  improvements  in  con-*  J^^f°\^ 
structing  or  making  buttons.**    In  the  specification  en-'  ■ubttiortion  of 
rolled  in  Chancery  the  plaintiff  stated  the  nattire  6^  material  for 

'  .^ .  ^  '  -  '   * «     metal  shanksy 

Eis  invention  as  follows: — '^  My  said  improvements  iff  and  it  described 

L   '  .  '  ,  :   '    the  mode  in 

the  constructing  or  making  buttons  consist  in  the  sub^  which  this 
stitution  of  a  proper  soft  and  flexible  material  or  ma-  be  fixed  to  Se 
terials  in  the  place  of  metal  shanks  upon  the  backs  or  ^^^^  ^je 
bottoms  of  buttons  of  certain  descriptions,  and  which  j^jn'^tenec^ 
said  flexible  material  or  materials  afibrd  the  means  of  f^  condition 

for  use»  by  the 

affixing  such  buttons  to  garments  with  far  greater  con-  hdp»  among 

otner  tniogSy 

venience  and  neatness   than  where  metal  shanks  are  of  a  metal 

ii  -  ■   collet  or  rinff 

employed.     The  buttons   arie  such  as  I  have  manu«-  with  teeth, 
factured   under   a  patent  granted  to   me  by  his  late  construction  of 
kajesty   King  (Seorge  the  Third,    dated   the  4th   of  £:5;m«u?!J 
ifeti^iS^r,  ih  the  fifty-fourth  year  of  the  reign  of  his  ^JJ^J^^* 
said  late  Majesty,  for  my  invention  of  a  new  and  im-  "Ty  ****aS 
proved  method  of  manufacturing  buttons :  and  as  such  ""g*  ^  ^^ 

^  ,  ^  **  *  -■   ^       scribed  in  the 

method  is  peculiar  to  me,  I'  shall  proceed  to  furnish  specification, 

.bdmucbi  L  ;:.;>;     ^t  n        '  .      t.  was  so,  but  this 

sucfi  a  description  thereof  as  is  necessary  to  the  proper  was  not  suted 
understanding  of  my  present  improvements  thereon,  ject-mattcr  of 

the  iuTentioD  ; 

and  it  ap- 
peared by  the  spectfieation  that  the  effect  prddueed  by  it  might  be  brought  about  in  other 
modes,  which  the  plaintiff  had  also  used : 

Held,  that  the  patent  was  not  maintainable,  since  the  invention  consisted  only  in  oonw 
Uning  two  things  which  were  not  new,  and  the  use  of  the  toothed  ring  in  forming  tho 
fleodble  shank,  though  new,  was  not  the  object  of  the  invention,  but  only  a  modey  among 
othera  which  were  a&eady  known,  of  carrying  it  into  cficct. 

3  L  3  accom* 


'■I  '^6l;bce'iNiT]»Krn&<siaiiiiT 

nfWl      MtotbpttDiedt'iby  ekpl^ViMny  ^^wgafl  i(Tik).^«&- 

t)^'  Arkwiiigs^  die  pUiiadff^  ^ jnoddJ  afi  muiii&fatarai^ 
Wvered  buttons  ttOMfdi^g  lb  die  <i>?(aiittioit> titftiBredi ■» 
tfi  tilfe  £[»vier  piitcMit^'  and  >ti»e.  hewiiDproiaeiiieht'Mrliick 
%as  tte  object  of  the  patent  ncnrJn^^uekidD.  i  Eioe^ 
OS  regarded  tlie  improventeDt  by  the  ^abstiitutioii  of  a 
flexible  for  a  metal  shank,  it  did  not  appear  that  the 
prooesses  under  the  two  patents  materially  diffired. 
The  button  was  made  by  placing  a  circular  plate  of 
liietal,  or  other  unyielding  substance  (having  attodhed 
to  it  the  flexible  material  intended  for  the  shank)  oiLia 
piece  of  cloth  of  the  same  circular  form,  but  laijger,  so 
fhat^  in  the  process  after  mentioned,  the  cloth  waaid 
^▼erlap  the  metal  on  the  upper  side.  A  gludnnda 
material  was  introduced  between  them,  and  the  pieces 
of  cloth  and  metal,  in  this  position,  were  Ifud  upon,  and 
concentrical  with,  the  mouth  of  a  cylindrical  mould  Or 
barrel,  and  were  forced  down  it  by  a  hollow  cylindrical 
implement  called  a  charger,  which  pressed  the  several 
materials  together*  The  edges  of  the  cloth,  which  rose 
up  round  the  sides  of  the  metal  plate  when  forced  ioio 
the  mould,  were  then,  by  another  instrument,  pressqd 
down,  and  bent  over  the  upper  suribee  of  the  pli^ 
which  formed  the  back  at  ^  intended  buttboi  tbojp 
were  afterwards  secured  by  a  toothed  atecA  eoUfP  ob 
ring  (also  used  for  this  purpose  undex'  «ho^  'fifrmev 
patent),  which  was  introduced  into  the  moidd  wilfeJitq 
circle  of  teeth  downwards.  The  potnta  of  tbefae  (k  itaa 
stated)  <<  seize  hold  of  and  penetrate  i|iti>'the  pieoeEi  so 
bent  over;  and  when  the  final  pressure  is  |g»rm/)diqr 
materially  serve  to  hold  the  materials  fonning'tbeluid 
tended  button  firmly  together  $  the  teeth  betoip'bcMi; 

dencbed. 


I 
I 


•daifdiedj  lor  tixgt^iAfy  ^psoumgif^  ^ltetal^>^ 
^imiUtkttie  fob  thboutatlfftbftidtq'  oJi  vmM^  4^ 

bad  bBsn'{)iit!iiB»:«asd<tho pinhole  fio^Uyprts^^  4(iw% 
lbs  battoa  ropiyie  oat  ioompl^ti^  wiih  ^  pav|;  ftituqM 
fbi^tbe  sbank  pcojectiog  from  tbe  centre,  and  tfi^ff^ 
tbe  tailor's  needle.  Tbe  specification  stated  se¥«^ 
tnodfis  (in  addition  to  Umt  first  described)  lA  ^)iMk 
BiateriiEds  of  different  kinds  might  be  applied  itp  itbfi 
me^  plate»  to  be  made  into  sbanks  by  tbe  abonre.|VQ9t^ 
ibtts;  and  it  oonclnded  as  follows  :*-*- ^^  I  agftintrepiiffl 
Ikat  I  hereby  daim  as  my  invention,  and  ib^o^M^fi^ 
ibis'ipy  aaid  patent,  the  substitution  of  a  pioper  a(rf^ 
tod  flcsible  material  or  materials  in  -  pliiee>  of  xt^t9^ 
shanks,  to  all  such  buttons  as  may  be  formed  in  tjhe 
tarioHs  methods  herein  described."  It  app^red  in 
Evidence  that  the  plaiiidff  bad  lately  made  soma  sKgM 
impro«rement  oik  the  processes  described  in  tbe  spetfl^ 
fieatioo,.  by  causing;  d^e  flexible  lUteriaL  to  bepncbed^ 
tp^ki  tbeioenlrie^i  so  aa<  to  (prefect  liH'  tb^  vianpec  abov^ 
4eatiribed^  wUhoul^ny  •M|b»tiu:^i(iijiieb,wdei:  tbe  above 
^Bsdribfidi  fi^ni  wtM  4ari vft^  irom  tb^  ^leii  It  was  far* 
ther)fifoyed.4iiatljS03uUei»bMk$.tQ.bttttoQs  had  been  in 
nsev.lon^tibeibiteithi^^.p^iptifi^' took;,  out  either  of  his 
paitetlAv  ifiomc  eyfdQne^,  too,  !Vf»  given  for  (he  defend* 
anti  H^ddwir  that 'these  jbanks  had  been  made  in  one 
OP  oaorsiof  (thei.pastiou)ar  modes  pointed  out  in  the 
optbiGcatief ;  but  it  was  also  contended,  on  the  dor 
iendaril's^part,  that,  at  all  events,  the  patent  in  ques^ 
^oB<iifffis,  in  substance,  only  for  the  applicatioa  o£ 
,L^...  . ,  .  3  L  4  flexible 


tIl'J*^Itfliififl{'iAi«  tfJatefi^nthd  a  tUrfliiveMiuiiiinmn 

ri'HSinks  (a)  was  <J!tei}i'-"Ll»itd-<4M<«i*il1ikeBecil  * 
<kin$uk,  ^Ttng  leave  M  iiioV«  M*  «ncir<ti  iiteidict  fiir 
OtfpfobtlS    A  rale  nmi  havldg  IiMD!<fbttiiMd  fcr  dm 

' ' '8fr  Jbma  Seorle/i;  andiio^  nowshewvd  eutse,imA 
H^ih' tugged  die  objection  above  staled,  observing,  tlial$ 
fif  idl'^ents,  the  patent  was  taken  out  for  mor^-dMh 

r 

^h  iSpeidlBciition  warranted,  as  the  latter  disclosed  not 
idnng;  new  bot  the  application  of  flexible  shanks^  made 
&  4)>a^ciilar  manner,  to  a  button  for  which  a  Ibfmer 
'patent  had  been  granted  and  had  expired* 

TTte  JUtomey^General^  F*  PoOockj  and  Hitt^  oontid. 
'The  patent  is  for  a  new  article^  described  in  the  spedB- 
cation,  namely,  a  button  of  the  khid  th^re  describedi  wifh 
a  flexiUe  shank  of  a  pairticuto  kkid.  '  it  is  troe,  "flexilfle 
shanks  have  been  used '  btfcir^'but'lbis  potent  is  iitnode 
formed  and  atltiiched  i!6  thef  battcfti^fay^  Mtor^yUenM 
m&chineiy:  The  ^^binati^  hIirei'ist'&Mthe  aniui«s 
that  under  die  fdrmisr  ptfteiit,'ibr  the  'Collet?  fieifiifaBs 
an  entirely  new  <^fice,  &  aBsisfi^gtb  dcknpnssrmBd 
raise  up  the  material  forming  the 'flttMoiabatft^iJiie- 
fore,  it  merely  fastened  down  tiie  edges  of 'dodsht'Abe 
back  of  the  button,  the  shank  being'  tf  JMta4>idad 
liffixed  to  the  plate,  over  whicbi  in  b^^bbtuima^'j&e 
lUoth  is  stretched*  *■'• -i  (j.^jaa^ 

^  •    («)4A*^.54L         ^yomioibo 

Lord 


8taidis^<V)iil)battphi»r  .iBeffWjjt^is*,»fit^§ldW»  ffeteWSd© 

fiKluring  buttons*  mtk  *  nwlal:  sbAD|(«,.    EU«^t4{e  ,f^MBlA 

had  been  knMm^  loig^befov^.    Tbefr^sen 1 9eq6f^i$tft 

describes  the  mode  of  substituting  one  for  the  othjiaiViTA 

great  part  of  it  merely  repeats  the  process  employed 

imder  thefoirvier  patent^  when  metal  shanks  wa(^  iff^ ; 

aadivjlh  regard  to  the  modes  of  putting  on  th^ip^U^f; 

shiiBky  there  was  evidence  that  such  sban)cs.had{j^9]^ 

init  te  buttons  for  many  years  before^  in  sev^r^.^  |{)f 

i^iqrB  described  by  the  plaintiff*    It  has  beei)  i  iQgj^ipji^ 

isonlettded  that  there  was  a  novelty,  atli^as^  i;^,t)^,fi^)/p 

cation  of  the  toothed  collet  to  the  producfiiXR  oC  9  ^^\^ 

shank  under  the  present  patent.     But  the  collet  itself  is 

iiot  new ;  and  idthough  it  is  said  in  OBe  part  of  ttte^spe^ 

di6oaliQii»  that  the  teeth  of  the  cc^letg  when  l(.is,pre!?fd 

(down,  <<  flialeriaUy  serve  to  l^ld  the*  ina6ei;ialfr  ffinnix:^ 

itbe  intended  bettojs»  Arnftliy  togeiheiv"  thj& ,  tec^  .b<)]]j^ 

>beiit  by  coming  in  'Contact  mth  the  pUt^  whiph  be^iv^jhe 

1(flcHsUe'Sttfa8tit«ila!fai7)inelal,/9tiaok%  J^lii^  does  npta;^ 

^ wheD»  appeiuri  from  ibh  '«pi§i}i6€9tiiQ0,.,tet  the  pf^^^p^ 

«(reliis'i«^potiv>ihi8''CQUet,«s  ]tb^  material. pfirt  of  hU  in- 

b«entietRL> .  fik  dedun^  ^this  invention  consists,  in  tbe 

-idihstfitttiencf  A^softifnatofMl  for  the  mietalshank;  but 

9  (be  J  debs  I  not  aay  a  sobstitutioD  by  the  special  aid  of 

hikh/taikiL  And  eveti  aesiUDing  that  the  collet,  where  it^is 

^(Be^nbsdas  .|wr|  of  the  machinery,  is  meant  to  be  ^^^ 

sented  as  the  important  part,  then,  indeed,  if  there  v^tf:9:^o 

ociier  mode  in  which  the  object  of  the  present  invention 

f)i:).r  couU 


.V  \..  \A 


therefore,  the  plaintiff  is  not  entitled  to  recover,  .bt^iut; 

LiTiXEDALE  J,  Neither  the  button  nor  the  flexible 
shank  was  new ;  and  they  did  not,  by  merely  being  put 
together,  constitute  such  an  invendon  as  could  support 
this  patent.  It  is  contended  that  the  opertflioii  of  the 
collet,  under  the  present  patent,  is  new ;  but  that  is  not 
stated  in  the  specification  as  the  object  of  the  invention, 
attd  it  is,  in  fact,  only  one  mode  of  carrying  it  idio'^otfec^ 
it  appears  on  the  plaintiff's  case  that  there  were  dther 
wbys  of  producing  the  same  result.  I  think,  tbeMbnip 
the  noiisiiit  was  right.  • '><n 

Fkjiias.  J.  I  am  of  the  same  opinion.  The  spedf»^ 
ficatidn,  after  having  described  the  mode  of  using  die: 
collet,  concludes  by  repeating  what  is  also  stated  Ml  tli4 
beginning,  that  the  olyect  is  the  substitution  of  aflascibW' 
material  in  place  of  metal  shanks.  I  diongbt-at  fint^ 
we  might  infer  that  the  substitmion  bere  9|ipk$n  jef> 
meant  a  substitution  by  the  partioiiiar  method  whicAi  hm^ 
been  relied  upon,  namely,  by  tibe  toothed  collets  Mi4»f^ 
the  patent  might  have  beeii  good;'  But  H^dbi^iifdktl 
appear  that  that  is  claimed  as  a  purt  of  the  tdvcntionE^I 
it  is  admitted  that  other  methods  will  anSvWeif  'fl|(e^f>lif\(> 
pose.  I  think,  therefore^  that  tbe'plainiiff's^idaiillnbp 
this  patent  cannot  be  supported.  '•  v\  i>  ij^nyia 

Taumtok  J.  The  object  stated  in  tbe.  sj^dtifioiitahii 
is  the  substitution  of  a  soft  material  (6t  metfll  i'iIi^tdisb 
of  the  eoUet  is  but  one  of  the  modes  in  wMd^ilhiitB 

sub- 


Oil  .1* 

1   > 

no"  •• 
I",  ♦ 

,  p  •!>  !•  ■» 

-        t     ' 

It   •'     i. 


IN  TQMOiaNd^TiViiis  waaaAn  iv.  s» 

ported,  .lovo-iji  oj  Jj'.mhm)  um  zlDjuuvAii  ^ib  ^'>'i(^ta^ifj 

Rule  discharged. 


''•'*''■"'■'/■!;'.•..•    I)  -J  - 


The  Ki^Q  asainst  The  Justices  of      .   tT*"?!*?? 

^  I         '  June  14th. 

Cambbidojbsuir6» 


A/  EULE  nL»t  wag  obtained  in  li^t  Michaehnqs  tenB^.  a  notice  to 
2    :  for  a  certiorari  to  remove  into  this  Court  im  ojt^^v-  motion  to  be 
i^lide  by  the  above-mentioped  justices  io  sataiop^.qpni?/  ^onS*on 
manding  the  churchwardens  and  oyerscfrs  of  (be,pftri$h<  dburebwa^eni 
of  Soham^  in  the  county  of  Cambridge^  to  pay  over  cer-  "J^,!^"?** 
tuin  sums  of  money  collected  by  them  lyind^r  a. poor-  only bj one 

dhurcfa  warden  ^ 

raD^' U>  the  preceding  churchwardens  a94  ovf^rse^i:*  isnotatuffi. 

.  .       ,  cient  notice  by 

The  notice  of  application  for  a  certiorari^  giv^n  to  two « the  «<  pert j  or 

A    •       •       •  1  .^  parties  suing 

of  the  justices  pursuant  to  the  statute  13  G«2f  ^  l&r> forth"  Uie 
Si 64$  began  as  follows:  —  '^  I>  the  undersigned,  beiiig{]|^|„|^is'^  2. 
dfie  of  the  chnrctiwairdens  of  the  parish . of  5^v?i  ifl  th©,  ^  *®-«-^' 
QQUtiljF  of  CL9  do  beri^b^»  mxfordiqg  tot^d  fprpi.of  (he. 
statute  &6».  give  .yptt  'ao4i  each  of  ypi;  wticb  th^t  his^ 
Migesty'd' Court  of  Hingis  Bknch  wUl»  in  si;c  d^ysb  ^ 
l^imoi^:itwi^^^ia^Mr  dkMraliT^r(/ie;i^  orafi[  Overmen  x 
qfi}ff^  ,p90K  ,qf  iM  mid,  parieh  of  Sobam  u\  th^  soiid 
c({dn^ij;br/a  .wrU'of  OQrtJw^ri,"  &;q*  .  Xhe  notice  lyas 
signed  '*  Thomas  Wilkin^  que  pf  the  churchwardens  ^ 
the  said  pftrish."    On  cause  being  shewn  against  the 
r«hJa>£Kiipy  4erm9  several  affidavits  were  put  in,  and, 
amongithetni  one  by  the  remaining  churdiwarden  and- 
anotbetf  •%  one  of  the  overseers^  denying  that  these » 
...f  parties. 


8«iB  .VI  iSAfiESlW  T£^USlTbvl3BiS^Hi:  m 

QmNNMKO  a|l^..l^axe  ^tv^jit^  ^fa^,|BC||AF,ai5flq(ritSn^i^/l^^ 

t^jtl)^  {abpye  point ^p4i  to, :^^.m9VQ  'j|Cfi^D«l  meritftof 
t]tie  iippUcatioo.    A|3d.  now     ,   . 

J?»  PoiUock^  B.  Andrem,  and  £r%  Again  shewed  causey, 
and  contended,  among  other  things,  that  the  notiw] 
yiu^  huif  inasmuch  as  it  was  not  g^ven  by  the  piTliea^^ 
suing  forth  the  certiorari,  as  the  statute  requlr^nsiM) 
which  point  they  cited  Bex  v.  Tie  Justices  of  Lan' 
cashire{a).    There  the   notices  did  not  mientioiiiJtie 
name  of  the  party  intending  to  sue  oi)t  the  writ,  but 
W€^e  signed,  '*  Zace,  MOler^  and  Lace^  attorniesa"  ^d 
t^y  were  tbeyefiH'e  held  insufficient,  the  Court  obsa^Mgi. 
that  ^^  the  notice  should  be  given  by  the  party  Miogf 
out  the  writ^  and  that  circumstance  should  appear  npoQ  t 
the  ftce  of  the  notice  it$elf#'!  '  j !  t 

Sir  James  S^lfsUy  Ta^fW^  fmii  QWfdngf  OMMia 
Thb  objection'  canciot  ]bei  insiM^.U|»otiiii^r,^dPi&jjCMe 
has  been  firf^  4ii9i»y»9^i  AndlJ|w^(s6t«:;p64S^MRt9G|«ifo 
in,  upoo  the  ^^rJt^  T}ie)>o^)#>  qSj  ^xAt^m  |^#^ 
quiring  the  notice  pt3Q«fry^>ii%  JtbiYl  th4jll6|)c||iilMf 8 
know  against  whom  4b^  ai^qi.^ltemai^  OMlsHfirfaTiialr 
purpose  is  answered  b]F^h^{)ce8<nt(Mli|ie»#b«diii%i0OkD 
s^nUally,  on  behalf  of  aU  the  pMiA  «flSfms  ^ii  .^m  ^ 
Hie  Justices  of  Lancashire  (a),  the  justices  were  Qotf  Jifeq 
formed  as  to  the  party  applying. 


(a)  4  B.  4  il.  S89. 


Lord 


IK  TBima3b^iimi&  wmAAM  iv.  m^ 

Wdlllfe>i<iofiSyj<%i^br>^be^^d^  ^^^,''fis  ^&-^a^^  ^m^^> 

tiv  Hial^  <tte  'Ajp^i^&fKAif  W^  if  Be  m&y  ilay  'ftftt' -ht^ 
makes  it  on  behalf  of  the  other  patisfi  officers,  be  "^hvtlA^, 
them  out  from  the  opportunity  of  taking  that  course ; 
add  m  die  present  instance  it  tnms  oat  that  the  ass^- 
tkm  is  untrue^  for  two  of  the  four  parish  officers  d!s«^ 
sMtlhim  the  application,  and  the  assent  of  the  third  ta^' 
dMiblfid. 


'•\\\>  \  \  .  •  ' 


£>.lLim.BDAi.E  J.  concurred,  '  '"^ 

Jill  I  ..  *'  .        !  i    lY 

t '  Parks  J.    The  justices  might  have  had  objecdons  id ' 
JKHkin  as  the  person  applying  for  diis  writ,  whieh'they ' 
if0Uld  npt  have  to  the  other  parish  officers :  the  notice, 
therefore,  is  calculated  to  mislead  them.    They  are  en* ' 
tided  to  have  true  information  of  the  parUes  mtentfing ' 
to  sue.  out  the  certiorari.     It  is  said  that  this  is,  sub- 
stfiHlbilly,  a  notice  on  behalf  of  the  other  ^rish  officers. 
BM4t  ^y  be  tried  >  by -thfiir  tiriteHda.    The  party  suing 
cftHTla^^j^lMiioViari'  (Md^  by^'#         the  iMiti^  [ought  to  be 
gisr^i^j  ftti^^Mr)^  tb>  eHfrnx^'inc^'  recdgiiisumoes  fat  pro^ 
sl(0Mu^<'^«ddv<eflRM:H  tf^dfe^ 'paying  costs,  before  the 
#^Tshall?b«^>  glfltMttdf^a)'."   Wbuld  the  tiiree  parish 
ottMitfibkvil  4Mltf  iMUtid'  tt>  !dio  se  on  this  application  ? 
IfrfioQ^  «fi0  4i«lli»  im%  IB  nbl  given  by  the  proper 

(a)  5G.S.C.  19.  f.9. 


,      -.  Taunton 

bioJ^ 


tHXmK« 


(a)  4B,iA.  289. 

(6)  See  Rex  v.  7A«  Justicea  o/£erU,  ante,  S50. 


•  » 


vA 


2^f»*iy,  Doe  dem.  E.  B.  Patteshall  against  Turfobd. 

jttM0 15th.  ,  j-u\n 

l¥henitwai     iG'JECTlllENT-    At  the  trial  before  LittledaU'f.^ 

the  ususl  ^  ^  ,    f   _»^      jf     y         •  •  '«^«'{ft 

course  of  prM.     '  '  at-the  Herejbrd  assizes  18S2,  it  appeared  (bat  the 
attorney*"  office  dcfehdaflht  \tas  tenant  from  year  to  year  to  the  lessor  of 
S's^^^uJet  ^^  plaintiff;  that  on  the  18th  of  July,  the  lessor  of  &e ' 
to  quit  on         phintilP  had  instructed  Mr.  Bellamy,  who  was  then  W 

tenants,  and  *' 

to  indorse  on     partnership  with  Mr.  fVUliam  Patteshall,  to  rfve  the  de- 

duplicatetof 

tach  notices  fendant  notice  to  quit  at  the  following  Candlemas;  that 

timeofMm'ce;  BeUom/,  nfi  ifae  Y9th  cf  Jttii/,  toId  l&s  partner  Pi^^ 

^ocadon^.'tbe  P^esAtOli  whb  tisi^lly  'Tii2tf«iiged  the  biisfnesk  of  me 

2l?^U^"a  lessor  of  fte  plaSriflfr,  df  tim  W^thicttons  whlcK  Ke'^kiT 

t"o''!!Slfori'  received ;  that  thfe  litlt^p^epftrtd'tfcfee*  il6iSce^4b  ^^W^ 

tenant,  took  it  u^^  of  thett  being  (b  bte*  sfetrtefl  oti  othfer  pirs6i&),' aid*^ 

out  with  him       ^  ®  ,     ,^  •    iJt  Irt 

together  with     as  many  doplicdt^  f  Chat;  he'  •^ew  but,  anfl  MtrfnM  id 

two  others  pre-  .  /.    lijiw 

pared  at  the  the  evenmg,  and  delivered  to  Mr.  Bettattiy  xhre^  duplicate 
returned  to  his  notices  (oue  of  which  was  a  duplicate  of  th^''nDtfcci'& 
erening,  having  the  defendant)  indorsed   by  him,  PatfesndlL    Tt^'^ifiS^ 

indorsed  on  the  .    >        f    'fd]    xi!    oidW 

duplicate  of  each  notice  a  memorandum  of  hk  haring  delivered  it  to  the  tenant ;  and  twp 
of  them  were  proved^  $n  b$9p  ^W9,  d9Uffei»d  by  him  on  that  occarion :      •«.{/<  u  1(1    t>ni  lO 

Held,  on  the  trial  of  an  ^ectment,  after  the  attorney's  death,  that  the  mdonemant  lo 
inadt  by  him  waa  admiwible  ividenee  to  prove  the  Mrrice  of  the  third  notiM. 

r  ,^. j  proved 


iatended.    Ths,^fp94B||t„|^  il^,  .IPtboi^i  i^i  =l»i  ,  ?*»•«»« 


quested  Mr.  Bellamy  that  be  might  not  be  compelled  -Shmm^C) 
to  cpif.,,lti^fffi^  ^^edhf  Mfr  fl#W»,m  b^we.lieefl[  the 
invariable,  pracfic^fovi^b^ir  ^^rMi  iwha  usaoUgr  scnt^il 
the  notices  to  qait,  to  indorse  on  a  duplicate  ^f  9Uek. 
notice  a  memorandum  of  the  fact  and  time  of  service. 
The  duplicate  in  question  was  so  indorsed.  Mr.  Paite^ 
shall  himself  had  never,  to  the  knowledge  of  Mr.  BeU 
laimff  served  any  other  notices  than  these  three.  Mr. 
PaiteshaU  died  on  the  26th  of  February  1882.  It 
was  object^,  that  the  indorsement  oo  the  CQpy;of  th6(  ^  ^,.,^^ 

notice  to  quit  in  the  handwriting  of  PaiteshaU  was  noty  ^ '      '^'^'^ 

after  his  death,  admissible  evidence  of  the  de^^Tfiy  of  .^ ,, ,,  .^  ,v/ 
tho  Qptice  to  the  defendant.  The  learned  Judg^  re- 
ceived the  evidence,  but  reserved  liberty  to  (be  defendaBt 
to  move  to  enter  a  nonsuit  if  the  Court  should  be  of 
opinion  that  it  ought  not  to  have  been  admitted.  A 
rule  nisi  having  been  obtained  lor  thai  purpose^ 

^^^i^J^mgbeff  and   If.  F^.fiic^rds.  ^o^i^  showed  cause. 
T^h|;  if^dorsfeipaent  <>n\th^  djuyp^Ilqate  pj[,^e  Qctice  to  quil^i 

^j!<^M^*?  lifoved.  tft,  b^  w  rt^  J^^n^WWMPg  of  the  de- 
G^e^  8Jt9i^y^  wiPa.f4fW8H>I^l«?^^wci>:of,  the  service 

4)ftH'rW>%*j  l^  ^W  «^.  PR^qr  qf»  deceased  agent 
o^^^t^e  J^fo^  jof  the  plfwti^  fn^dd^  contemporaneously 
w^^^^^^^l^a^t,  jp  the  course  of.  his  duly  as  agent.  In 
P^^^.^^.J[/^j^i  ^orrif^^  (a)^  which  was  an  action  fiir 
b|^^^  spjd  f^nd  deliveredt  it  appeared  that  the  draymen 
were  in  the  habit  of  coming  every  night  to  the  clerk 
the  brewhouse,  and  giving  him  an  account  of  the 


'J 

.'  ■> 

•  \ 

.-  ..t 
't 


Li)vox(j  beer 


aOB  CASB6  M  TBiMlTY  TSMM 


1^%       baer  thfly  .hud  dalupcnid  «ib  ^Anck  hs  flMmii  M^a 
book  kept  fiir  tbiil  fvagm^  mud  At  Anpniw  fMtdHJr 


FATTXMiAif  ban^  to  it ;.aiu3  on  fNaoof  tluit  a  pticnlir 
^THiuroiif.  d^d,  AO  eotiy  ia  tfaii  hook  ngMd  bf  Ima  m  ImU 
HQpd  evidence  of  a  delivery  to  ckoife  tint  ikifaidint 
So  in  Pitman  v.  Modrfar  («),  in  aa  action  on  a  taifei'a 
bill,  a  shop  book  was  allowed  for  evid^ioe ;  it  being 
proved  that  the  servant  who  wrote  the  book  was  dead, 
and  this  was  his  hand,  and  he  had  been  aocnstomed  to 
make  the  entries.  In  Hagedoni  v.  Reid{b)  the  copy  of 
a  licence  in  a  merchant's  letter  book,  written  by  a  do- 
ceased  clerk,  with  a  memorandum  that  the  original  had 
been  sent  to  a  correspondent  abroad  (and  which 
were  proved  to  be  in  the  usual  course  of  business)^ 
admitted.  In  Champneys  v.  Peck  (c),  a  bill  with  an  in-- 
dorsement  upon  it,  ^*  March  4.  1815,  delivered  a  copy 
to  C.  D."  which  indorsement  was  proved  to  be  in  tha 
handwriting  of  a  deceased  clerk  of  the  plaintiff  (who86 
duty  it  was  to  deliver  a  copy  of  the  bill),  was  held  to 
be  evidence  to  prove  the  delivery  of  the  bill,  suck  iop 
dorsement  beii^  shewn  to  have  existed  at  the  tinio  of 
the  date.  In  Pritt  v.  Fairclmtgi  (d),  an  entry  by  a  At* 
ceased  clerk  of  the  plaintiff  ia  a  letter  book,  proftarfng  10 
be  a  copy  of  a  letter  of  the  same  date  £rom  thepkuptiff  to 
the  defendants,  was  held  to  be  good  second^  evtdtaeoftf 
the  contents  of  the  letter,  on  proof  tbat|  aoeordiDg.-to  dio 
plaintiff's  course  of  business,  the  letters  which  be  jaw9to 
were  copied  by  this  clerk,  and  then  sent  off  by  ibo.poiM 
and  that  in  other  instances  the  copies  so  made  by  the  cltilc 
had  been  compared  with  the  originals,  and  always  foilttd 

(a)  9  Salh  69a  (6)  S  Campb.  St% 

{c)  1  StarihN.P.  404.  {d)  5  Camf^  305. 


IN  Ti]^4^e%^^£M^%F*CVl^&I^Alkf  IV.  ^!f 


*^/T 


%firir4i»i«*<^'M  ^lke'4St^tg^n/mt  Bat  tB^^^ft  did  ih^         . 

€te^  1^  JHSirsAn  (9)  tBe  clerk  wa§  not  dead,  itor  wdi 
-the  entty  prdved  te  be  contemporaneous. 

Matde  contra.  Entries  or  declarations  made  by  d^ 
'oeased  persons  are  admissible  to  prove  facts,  not  ordf- 
fiarily  provable  by  hearsay,  in  two  cases  only;  firs^ 
"uliefre  the  entry  or  declaration  is  against  the  interest  of 
toi&  party  making  it,  as  in  Higham  y.  Bidgmay  (c).  Doe 
%f;  Reeee  ▼•  Bchson  {d),  Roe  d.  Brune  v.  Rowlings  {e)y  or 
^rtHeiie  it  Is  made  in  a  regular  course  of  business,  as  m 
^Pf-iit  V.  Fhirehugk  (g).  In  a  note  to  that  case  it  \% 
ifClited' that  the  entry  of  a  deceased  servant  is  not  admis* 
tible^witbotrt  evidence  of  his  usual  course  oF  dealing  and 
im  general  punctuality;  for  which  Cleri  v.  Bedford (fi)  is 
ttted,  and  Doe  v.  Robson  (if),  and  Hagedoni  v.  Reid{i)j 
Hie  iho  referred  to.  Now,  where  a  declaration  or  me- 
kiorandum  is  made  by  a  party  in  the  usual  course  of 
tklalkig,*  it  Is  iidt  so  nrneh  by  Way  of  statement  of  a 
fi(Jt'tliflt4t'^^detKi>^,'^^  fceeiaiise  it  h  part  of  a  trans- 
«lilM])  '4hkik  (bieM^'f^dved/  th^ 'other  parts  are  pre- 
l^tiMd^fkmKlri/'Itf'tte'^t^^ann^'^prM^  a  letter 
•#k<{tK|4tJitl^'€b§  0#^ffiati  ]§'^vf^nke  of  its  delivery  to 
t}f«it^<b<lHl«rn¥itl'i»^S'(dif^^/'  The  whole  series  of 
CtiQflt»(<l«^i^edi4§  Ib^^^bttfriglr  in  the  post-office  and 

(c)  lO^aH,  109.  (d)   15  East,  32, 

(f)  7  East,  S79.     See  the  caaei  collected  io  a  note  to  Barker  ▼.  Aoy, 
9JZ1IM.67:'    \ 

to)  8  CaHijib.  ZOS.  (h)  BuiL  N.  P.  883.  (i)  8  Campb.  879. 

•»^'"^u  III.  S  M  its 


.89«  CAS£6  IN  •  TRINITY  TERM 

<lB8t«  Hft  successive  delivery  frbm  oae*  office  td  aiiKMlMr,  and 
ultimiitely  to  the  person  to  whom  it  Wi»  directedl ;  from 
^BMitywirAiL  proof  of  09)6  of  theso  facts,  all  the  olben^  being  sucfa  as 
.33ujiMNil>.  evidently  folkiw  in  a  regular  course  from  it,  at^  presanied. 
Indeed,  it  is  very  rarely  that  dired  evidenee  of  every  part 
of  a  transaction  required  to  be  proved  is  given.  The 
usual  way  is  to  infer  from  proof  of  one  part  of  it  such  other 
parts  as  either  necessarily  must  be,  or,  according  to  the 
course  of  afikirs,  ordinarily  are  connected  with  it.  In 
PrUi  V.  Fairdough  {a)  the  invariable  course  was  proved 
to  be  for  the  senior  partner  to  write  letters,  to  hand 
them  over  to  a  clerk  to  be  copied  in  a  letter  book,  and 
then  send  off  the  originals  by  the  post  In  that  case 
there  was  no  statement,  by  memorandum  or  otherwise, 
that  the  letter  had  been  sent  by  the  post ;  but  one  part 
of  this  transaction,  that  is,  the  copy,  being  proved,  the 
other  part,  the  writing  and  sending,  were  presumed. 
In  Barker  v.  Bay  {b)  Lord  Eldofi  appears  to  have  thought 
that  declarations  were  not  admissible  after  the  death  of 
the  party  making  them,  if  they  were  not  against  his  in- 
terest. In  Chambers  v.  Bemasconi  {c)  the  Court  of  Ex- 
chequer intimated  an  opinion  that  a  written  memorandafm 
of  an  arrest,  and  of  the  place  where  it  occurred,  made 
by  a  sheriff's  ofiker  at  the  time^  of  the  caption,  abd 
sent  by  him  immediately  to  the  sheriff's  office^  and 
there  filed  in  the  course  of  business,  was  not,  aftei:  the 
death  of  the  officer,  evidence  ^f  the  place  of  arrest  in  an 
action  between  a  bankrupt  .and  his  assignees,  onl'  the 
ground  that  the  entry  was  not  against  die  wvlter^'ia- 
terest.     In  the   present  case,  there  was  no  evideatee 

that  Mr.  PaUeshaU  was  in  the  habit  of  serving  notioea 

•  ■   ■ 

(a)  SCamplhSOS.  (6)  2i{uss.76.  (c)  17y.^5. 

and 


IN  TaerSfjbsuriJiiiinpFt^wiMiaM  iv.  «w 

ImdMAmt^  iefl<irtftiiogite>  9£(d)e^w74lob:  iber^deiuss,      .1  SSt. 


i  JiKg'^bM)it<ii«M.a  ^•otomtion  lEigfliiiiot'tlmikiler^^  of  the 
party  oiftlijiiigi  it*  .  Ser  Utftt  it  ;wa»  admwMWc  on  neither 
of  ihe.grotuidf. on  whidi  Mch  dedarations  are  to  be 
iMeived* 


I  Lord  T£MTEiu>£N  CL  J.  I  am  of  opinion  that  the 
I^evi^eQce  was  properly  received,  I  take  it  to  be  proved 
Libat  the  practice  in  Messrs.  BeUamy  and  PMedialVM 
fjOflSc^  waS|  that  any  person  who  undertook  to  serve  a 
,<^^^  to  quit,  indorsed  on  the  dnplicate»  at  the  time  of 
.1  ttkf  service)  the  fact  of  bis  having  served  the  origiQal. 
^iNotices  to  quit  were  usually  served  by  the  clerks>  and 
Jnot  by  the  principals ;  but  a  principal  might  oecagioD- 
i^lly  serve  such  a  notice,  and  we  must  assume,  that 
'i'wben  a  principal  served  the  notice,  he  would  do  what 
.herj^ir^  his  clerk  to  do.  Now,  here  it  is  proved 
•  jjtiat  F^ieshaU  todc  the  notice  with  him  when  he  went 
iMU  wd  that  the '  indavsemeat  on  it  la  in  his  handr 
i^tofftoiQg* ,  Then  tbe^  indocaeoDient  having  been  made  in 
[)lhe  (dbnolf aqge  of  his  duty,  ^masif  according  to  the  author 
l)rii^e9«cifiBd,<adinialible.i0videnceiof  the  fiict  of  the  service 
dtff  theioiTgiaaL."        .    < 

nil  III  j'''ji  ••.  '  ■  •  i.i-     .1    ' 

tid J  laxn^bSSUOkf^L  Adoording  to  the  testimony  of  Bek- 
"lAn^i  jtl»^p9mtht  of  tbeioflSce  was  for  every  clerk,  at 
oftheltiaie  o£  sendng  a  notice,  to  indorse  on  a  duplicate 
s^ilomignrBiidam  of  that  fact  If  the  notice  in  ques- 
tion had  been  served  by  a  deceased  derk,  his  in- 
dorsement^  on  the  duplicate,  coupled  with  proof  of 
hn^  -S  M  2  the 
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evidence  flfrAftr*WH«V«'  ?3^i«<^«f3ft  ««?lw,;«, 

-J 

fai&  going  out  aad  deliveringf  twp  ^of  tbe.^iotim  ii|  proved ; 
i^nd  the  iadoi^ement  od  this  duplicate  must  have  beea 
coi^teniporaneous  with  the  fact  of  service ;  for  BeUa$i^ 
9ays,  that  on  that  night  or  the  next  momiDg  P^ife^^ 
delivered  to  him  the  duplicates,  and  that  all  the$ec,wj(iff{ 
indorsed  by  him.  -    jl'[^  ni 

.  Pabk|£  J.  I  am  also  of  opinion  that  thii.role^^^gte 
to-- be  discharged.  The  only  question  in  th^-.osflf^^ 
^vhetber  the  entry  made  by  Mr,  Patteshatt  was  ^adPHfff 
sible  in  evidence,  and  I  think  it  was,  not  on  the  rgvpafi4 
that  it  was  an  entry  against  his  own  interest,  but  \^ 
cause  the  Ikct  that  such  an  entry  was  made  at  tbert^g^ 
of  his.  return  from  his  journey,  was  one  of  the^pbaVij/yS 
facts  (there  are  many  others)  from  which  the  ^eli ve^^ 
the  nolige  (o  quit  might  lawful^,  be  infcff  r^t  :1i^ 
delivery  might  be  proved  by  vdir^t|  evident;,,  4^  j^(t^ 
testimony  of  the  person, whp  m^fifc. or  mX^mAiA 
it  might  be  proved  ^Jso  l^ytcjncvff  ?twtwl,  ^'l^eaRhiSfi 
many  facte  ordiparijy  ijrft  ^whiqh  :are.,f^.i)f«cjlhj(gfAt6S 
importance  to  the  interests  f»f  fll4nkp(^,?i|^/flllp»»yjj| 
inuch  more  serious  oonsequei|ces.c  .'.^.,4}i]|^  I¥80%cflf 
view,  it  is  not  the  matter  coQt^inf^taqg^g  I'Tn^lRrb^RlO 
simply  which  is  admiasible,  but  tbejfaql;rt)i^^gf9|g[ 
etontaining  such  matter  was  madi»  at  t|f^  tiWht^fff^Stf^ 
to  bear  date^  and  when  in  the  ordinary  CWW%^  ^^ 
Hfiss  such  an  entry  would  be  made  if  the  pi^jpqjpalrfaf^ 

to 
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Ui:'BeUamy  to*  glvl  th^  'notice  t6^  (^V/'^ffie  btibdeqtMM  VmmnK 
commtmicatidti  by  '6(Uainy  to  PiiitishiiBi  lib  dcfpartard 
and  return,'  when  the  ehtrj^  was  mad^  the  actaal  delivery 
of  other  notices  to  quit  to  other  tenants  taken  out  at  the 
same  time,  the  defendant's  request  that  he  might  not  be 
dbliged  to  quit,  are  other  circumstances,  which,  coupled 
^ith  the  proof  of  the  practice  in  the  oflSce,  lead  to  aif 
.  iSklfeHtej  beyond  all  reasonable  doubt,  that  the  notice 
in  question  was  delivered  at  the  time  stated  in  the 
memorandunu  The  learned  counsel  for  the  defendant 
B^s  contended  that  an  entry  is  to  be  received  io  two 
ti^e^  only ;  first,  where  it  is  an  admission  against  th^ 
interest  of  a  deceased  party  who  makes  it,  and,  secondly^ 
where  it  is  one  of  a  chain  or  combination  of  facts,  and 
the  proof  of  one  raises  a  presumption  that  another  has 
tttkefei  place :  but  it  is  contended  that  the  facts  here  do 
lidtMl  within  the  latter  branch  of  the  rule,  because  Mr.- 
PtiHesAaB  who  served  the  notice  was  not  shewn  to  have 
fk^n  in  die  habit  of  servmg  notices.  I  agree  in  the  rule 
aAi'^afiiii 'down;  but  I 'think  th^t,  in  the  second  case,  a 
hibSiSarf  HM  iUvaViafble  bdnnectloil  of  fkcti  is  not  re- 
^ir(i9^'!ti)l  ^tiotighlPorief^ct  is  orclhmrily  and  usuidly 
SaHiSfetite^^iBi  ^e  oth^:  and  It  appears  to  me  that  the 
)&iy^ift^^Ms^^^¥iol^  inm  crrtamstances,  an  exception  to 
Xhai^pkfl  df  4he  V^e.  It  was  proved  to  be  the  ordinary 
JOtiVi^Vf^li  d^e  that  when  notices  to  quit  wereserved^ 
iiM&^sdnehtsl3t6  that  iti  question  were  made;  and  it  is 
I^M^yfiekimed  that  Mr.  PaiteshaU^  one  of  the  princi- 
pal^J  (^er^^  the  rule  of  the  office  as  wdl  as  the  clerKst. 
ti^*i^'''*lo  f)^'  observed^  that  in  the  case  of  an  entry 
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fallinir  under  the  first  head  of  the  ruld  as  being  an  ad- 

mission  against  interest^  prqof  of  |;he,hapd writing  of  the 

^ifrteteALL    party,  and  his  deaths  is  enough  to  authorize  its  re- 

ToBioKS).      eeption;  at  whatever  time  it  was  made  \\.  is  admissible; 

but  in  the  other  case  it  is  essential  to  prove  that  it  was 

made  at  the  time  it  purports  to  bear  date :  it  must  be  a 

contemporaneous  entry.  '  It  is  on  the  ground  above 

.  stated,  as  I  conceive,  that  similar  evidence  was  received 

in  Lord   Torringion^s  case  (a),   Pritt  v.  Fairclot^h  {b\ 

Hagedom  v.  Reid  {c\  Champieys  v.  P^ck  {d\  and  Pi/- 

man  v.  Maddox  {e\  and  others  of  the  same  nature. 

Taunton  J.  I  am  of  die  same  opinion.  A  minute 
in  writing  like  the  present,  made  at  the  time  when  the 
fact  it  records  took  place,  by  a  person  since  deceased,  in 
the  ordinary  course  of  his  business,  corroborated  by 
other  circumstances  which  render  it  probable  that  that 
fkct  occurred,  is  admissible  in  evidence.  Those  cor- 
roborating circumstances  must  be  proved;  and  bere 
many  such  circumstances  did  appear.  The  principle  is 
established  by  Price  v.  Lord  Torringttm  {a)  and  oth^r 
cases  which  have  been  referred  to.  It  may  be  Bait! 
that  these  were  mere  nisi  prius  decisions ;  but  in  '!ttiiis 
V.  Lake{g)f  which  was  a  trial  at  bar,  the  question 'i^i[&, 
whether  eight  parcels  of  Hudson*s  Bay  stock^'W^^te 
bought  in  the  name  of  Mr.  Laie  on  his'  <iWn'^kii- 
count,  or  in  trust  for  Sir  Stephen  JSuihs.'  '1f*o^^rdVe 
die  latter  of  these  positions,  the  assignees  of'  ^t^Si^Hih 
Mvansj  who  were  the  plaintiffs,  first  shewed  that  there 
was  no  entry  in  the  books  of  Mn  Lake  relating  touhis 

(a)  1  Salk,  285.    S  X4.  Jta^m.  875.         (fr)  3  Canpb.305.  ,  '!,  ,]  'J^^ 
(e)  9  Campb,  879.  (d)  1  Stark.  A^.  P^  CL40di   i 

(*)  2  Salk.  690.  (g)  BtdU  Ji.  P.  28«.^'>Ii>"fc« 

transaction ; 
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transaction ;  they  then  produced  receipts  in  the  posses- 
sion of  Sir  5.  iSvatts  for  the  payment  of  part  of  the 
stock,  and  on  the  back  of  the  receipts  there  was  a  refer- 
ence in  the  handwriting  of  Sir  StepherCs  book-keeper, 
since  deceased,  to  a  certain  shop-book  of  Sir  Stephen, 
Upon  this,  the  question  was,  whether  the  book  so  re- 
ferred to,  in  which  was  an  entry  of  the  payment  of 
money  for  the  whole  of  the  stock,  should  be  read.  And 
the  Court  of  King^s  Bench,  upon  the  trial,  admitted 
the  entry,  not  only  as  to  the  part  mentioned  in  the  re- 
ceipts, bu^  also  as  to  the  remainder  of  the  stock  in  the 
bands  of  Mr.  lAik^s  son. 

Rule  discharged. 
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DoNELLAN  against  Read. 


Friday, 
June  15th« 


ASSUMPSIT.     The  declaration  stated  that  the  de-  A  landlord  who 
bad  demised 

fendant  held  a  messuage  and  premises  as  tenant  pramiset fora 
thereof  to  the  plaintiff  under  a  lease,  for  the  residue  of  at  sol,  a  year, 
a  term,  at  50/.  a  year  rent,  and  had  applied  to  the  ^^^^uj 
plaintiff  to  make  certain  improvements  on  the  said  pre-  miiJJi*  ^rtain 
mises ;  and  that  in  consideration  that  the  plaintiff  would  >«P">^«n«n*» 

'^  upon  them*  Uie 

make  the  same  at  his,  the  plaintiff's  expense,  the  de-  tenant  under- 

taking  to  paj 

fendant  promised  to  pay  him  the  yearly  rent  or  sum  of  him  an  in. 

creaaed  tent  of 

.5/.  in  addition  to  the  above-mentioned  annual  rent  of  5/.  ayeardur. 
.50/.,  making  together  the  yearly  rent  or  sum  of  55l,f  to  mainderof  Uie 

.  term  (of  which 
', ,  ..  sereral  years 

were  uneipired),  to  commence  from  the  quarter  preceding  the  completion  of  the  work : 

*Held,  that  the  landlord,  having  done  the  work,  might  reco?er  arrears  of  the  5^  a  year 
against  the  tenant,  though  the  agreement  had  not  been  signed  by  either  party ;  for  that 
it  was  not  a  contract  for  any  interest  in  or  concerning  lands  within  the  statute  of  frauds ; 
nor  was  it,  according  to  that  statute,  an  agreement  '*  not  to  be  performed  within  one  year 
from  tfaa  making  tliereof,"  no  time  being  fixed  for  the  perfiwniaDce  on  the  par'  -^^  *He 
landlonL 

S  M  4  commence 
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commence  ^ij  the .  29]*  pf  ^<y^<vi%,  lS97,,,ajj/i.tp  be 
paid  thenceforth^  at, thfi  days  appointee}  in.  thp  lease  Tqf 
payment  of  the  ren^  thereby  .reserve;^,  ^^mef^t  that 
the  plaintiff  made  the  improvements;  but  th^t  aft^c* 
wards,  and  while  the  defendant  continue  tenant  to  the 
plaintiff,  the  said  additional  rent  for  two  years  and  three 
quarters,  amounting  to  13/.  15s.,  was  and  continued  in 
arrear  and  unpaid.  The  second  count  described  the  pro- 
mise  as  made  upon  an  executed  consideration,  and  there 
were  also  a  count  on  a  quantum  meruit  for  use  and  occu- 
pation, and  the  money  counts.  Plea,  the  general  issue., 
At  the  trial  before  Alderson  J.,  at  the  assizes  for  Somer^ 
setshire^  in  August  1831,  the  following  facts  appeared:  — 

The  defendant  was  tenant  to  the  plaintiff  of  a  house 
and  bakehouse  under  a  lease  for  twenty  years,  com- 
mencing from  the  7th  of  Jime  1822,  at  the  yearly  rent 
of  5021,  payable  at  the  usual  quarter  days.  The  de- 
fendant being  desirous  of  some  improvements  in  the 
house,  proposed  to  the  plaintiff  in  August  or  September 
1827  to  lay  out  50/.  on  such  alterations,  which  the 
plaintiff  consented  to  do ;  and  the  defendant  thereupoa 
undertook  to  pay  him  an  increased  rent  of  5L  a  year 
during  the  remainder  of  the  term,  to  commence  from  the 
quarter  preceding,  the  completion  of  the  work.  A  mer, 
morandum  in  writing  was  prepared  to  that  effect,  but 
the  defendant  for  some  reason  refused  to.  sign  it*. 
The  alterations  were  completed  in  November  IBiVI^  at 
an  expense  of  5BL ;  and  the  defendant^  after  Chri^ma^ 
1827,  paid  the  increased  rent  for  the  first  quarter,  l,»i;it,, 
afterwards  refused  to  pay  any  more  than  the  original, 
rent  of  50/.  The  present  action  was  brought  for  the 
increased  rent. 

It  was  objected,  on  behalf  of  the  defendant  that  this 


case 
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aise  came  within  the  statute  of  fraud^^  29  Car.  2.  c.S.        1832. 
s.*.,  which  enacts, '" that  no  action  shall  be  brought'      ^TrrmjCi 
upon  any  contract  or  sale  of  lands,  tenements,  or  here- '      agaimii 
ditaments,  or  any  interest  in  or  concerning  them,  or 
upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,  unless 
the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note   thereof,   shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully 
authorised ; "  and  that  this  was  a  contract  or  agreement 
for  an  interest  in  or  concerning  land,  and  was  in  effect 
a  purchase  of  an  increased  rent.     It  was  also  con- 
tended that  the  agreement  was  not  to  be  performed 
within  a  year,  inasmuch  as  it  was  to  have  continuance 
to  the  end  of  the  lease.     It  was  further  urged  that 
there  was  a  variance  between  the  promise  as  laid  in 
the  declaration,  which  was  to  pay  the  additional  rent 
quarterly,  and  the  promise  proved,  which  it  was  said 
was  to  pay  the  rent  of  5L  yearly,  to  begin  on  a  par- 
ticular quarter  day,   but  not  to  pay  a  rent  reserved 
quarterly.     On  the  part  of  the  plaintiff  it  was  answered 
that  this  was  a  mere  agreement  collateral  to  the  lease, 
and  that  it  came  within  the  principle  of  Hoby  v.  Boe" 
buck  {a) ;  and  on  the  second  point  under  the  statute  of 
frauds,  that  the  whole  agreement  on  one  side  was  exe- 
cuted during  the  year,  and  that  therefore  the  clause  cited 
did  not  apply.     On  the  point  of  variance  Alderson  J.  was 
oP  opinion  that  the  agreement  meant  an  additional  rent 
payable  on  the  quarterly  days  of  the  old  rent.     But  on 
the  question  under  the  statute  of  frauds,  he  thought  that 

as 
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ISBSI  ^  the  plaJsiifiF  bad  in  Ms  49(4aF9tipVi  e:i;pre8sly  clfiimed 
tfcia  as  an  addUiDOal  yearly  rant ^  i^be^re  >iraa  a  disiinclLoa 

d||iipiir  between  JEbiu  v;  J%7dhK;^(a)  and  this  case;  that  this  was 
the  purchase  of  a  reat  issuing  out  of  the  prcanises,  and 
therefore  within  the  provisions  of  the  statute  of  (rands; 
and  he  nonsuited  the  plaintiff,  with  liberty  to  move  to 
enter  a  verdict  for  him.  A  rule  nisi  was  accordingly 
granted.     On  a  former  day  in 'this  term^ 

Manning  and  FoUett  shewed  cause  (i).    As  to  the 
first  point,  Hoby  v.  Roebuck  does  not  govern  this  casa 
The  question  there  was  not  put  to  the  Court  upon  the 
ground  Aat  the  purchase  was  of  **  an  interest  in  or  con- 
ceiving lands"  within  5. 4.  of  the  act :  it  was  merely  in* 
ststedy  that  the  contract  for  an  additional  rent  was,  in 
efEKSt,  a  demise  of  the  new  buildings  erected  by  the  plain-* 
tiff;  and  the  Court  held  that  there  was  no  contract  for  a 
rent,  but  merely  a  collateral  agreement  for  so  much 
money  to  be  paid  during  the  term.  They  observed  that  it 
could  not  have  been  distrained  for.    But  here  the  agree- 
ment is  expressly  for  an  increased  rent,  and  it  is  so  stated 
in  the  declaration.    There  clearly  might  have  been  a  dis- 
tress  for  it.     This  contract,  then,  would  have  operated 
to  charge  the  land  if  a  written  memorandum  had  jbeen 
executed.     It  was  equivalent  to  a  new  demise  at  die 
rent  of  SSL    IParke  J.  Even  if  there  had  been  a  n<H|e 
in  writing,  would  the  55L  have  become  a  reni^  unless 
the  transaction  had  amounted  to  a  surrender  ol*  the 
former  term  ?]    It  would  have  had  that  efihct«    Se<;opdj|y^ 
this  was  not  an  agreement  to  be  completely  per&ariQ/^d 

(a)  7  Taunt.  157.     2  Marth.  453, 

yb)  BefiMw  LUiledaie^  Parke,  snd  Taunion  J%     Lord  Temkrflen  had 
gone  to  attend  the  Piivy  CouncU. 

within 
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WftUifi  the'^dt^ti^  ofMMnef  j^  <M>ii|i  tbetbdUiig'tlieiiso^  108ti 
aviditwa^  AeMc^'^^iA^figt  ^m{otmmii\aiorsDdmaim 
writitf^.'  *  BoyAMr*  t>rumimon^^\  >The  w6fd  i^jvee^ 
ment  com^n^ekiJds'whtit  ii^  tobe  dbfteiby  Iwck  parses  b 
unless  the  promise  of  eiach  is  ciy  to  fulfilled  wkhin  a  jFcaiy 
there  tnust  be  a  memorandum  iii  writitig.  [Poritf  J«  .If 
goods  are  sold^  to  bo  delivered  immediately,  or  nMk 
contracted  for,  to  be  done  in  less  than  a  year,  but  to  be 
paid  for  in  fourteen  months,  or  by  more  than  four 
quarterly  instalments,  is  that  a  case  within  the  statute?] 
It  is  within  the  policy  of  the  act  as  stated  by  HoU  C.  J; 
in  Smith  v.  JVestaU{b)j  viz.  ^*  not  to  trust  to  the  memory 
of  witnesses  for  a  longer  time  than  one  year."  IPatbe  J« 
Itt  Bracegirdle  v.  Heaid{c)^  Abbott  L  takes. the  dia«» 
tikictton,  that  in  the  case  of  an  agreement  for  goods  to 
be  delivered  by  one  party  in  six  months,  and  to  be  paid 
fer  in  eighteen,  all  that  is  to  be  performed  on  one  side 
is  to  be  done  within  a  year;  which  was  not  so  in  the 
case  then  before  the  Court.]  It  is  only  assumed  here 
that  the  plaintiff's  part  was  to  be  executed  within  a  yiean 
{TaimUm  J.  Unless  the  contrary  is  expressly  agreed, 
the  statute  does  not  apply,  Fenton  v.  EtMers  (d). 

'^  Blerewether  Seijt  conti^.  In  the  first  place,  liiis  was 
ttbt  a  contract  giving  any  interest  in  or  concerning  lands. 
^tM  defendant  is  leasee  of  a  house,  and  the  landbrd 
ttnldertaked,  in  consideracioti  of  5/.  a  year  to  be  paid 
tibting  d  ceitain  period,  to  improve  it.  The  case  is  just 
^%am  as  if  any  other  person  had  entered  into  that 
lingiBfg^tiiQnt  There  would,  then,  clearly  have  been  no 
new  interest  created  in*  the  land.     And  it  makes  no  dif« 

''   '  ^^   fd)  n  Bad,  142.  (h)  1  LtL  Ra^m,  3k64 

(o)  I  J9.  4*  ^.  7S8;  (4  S  Ainr.>1898rf> 

"  '''"  ference 
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Hkely  that  these  parties  ^should  have  contietnpliiteil  a  l;ur-' 
f^hder,  by  which  the  landlorci  would  lose  thd  covenants 
or  the  lease,  and  the  tenant  his  term  in  the  premises. 
Ai  to  the  second  point,  Boydett  v.  Drummand  {b)  is  a 
viery  different  case.  There,  neither  the  delivery  of  the 
wbrk  nor  the  payment  was  to  be  completed  in  a  jrear; 
here  the  work  was  actually  finished  on  one  side  h)  le3s'' 
Ann  that  period;  and  it  has  never  been  held  that'fnP 
such  a  ciase  the  statute  shall  attach,  and  the  party  pei^^~' 
forming  his  contract  lose  his  remedy,  merely  because  hit 
has  agreed  that  the  payment  shall  be  postponed  beyonil' 
8  year. 

On  tliis  last  point,  the  Court  intimated  their  opinion 
to  be  in  favour  of  the  rule ;  as  to  the  other, 

Cur.  aiv.  vult. 

The  judgment  of  the  Court  was  now  delivered  hf 
LiTTLSDALE,  J.,  wfao,  after  stathtgthe  ease,  proceeded  is" 
follows:—  '      "•''''    '""-^''1-^ 

We  are  of  opinioii  thtit  the  cksedfiesnot'^feM  wWfitt" 
the  statute  of  frauds.  The  niost  ftvbiiirAftle  ivdt&^tikWS 
defendant  are,  that  it  is  a  dohtract  fbr  an  ^^'Mbri!ilfSfP 
or  concerning  land.'*  But  ho  additional  iilte^^j{4fa  VtiV 
land  is  given  to  the  defendant  by  tUis  COAtlf^aW^  ibB^Ui^ 
interest  is  the  same  as  before;  it  is  only 'iHktr '^l^r^ 
are  bricks  and  other  materials  removed  from  tii^1^4^ 

.  and  some  others  substituted  in  their  room.     "^TKi^^^ 

•  •>.,•  ^v  mat 

>      ia)  7  Taunt*  157.    3 i/cir«/i» 4«5.  (6)  ll£am\l^^''i   Ufi 

"f  there 


cpnc?er/^g  rfm jl^d ;.  but;  thflifgh,  it  b^,c^led  a  f^nt  ift        ^'^ 
the  preipQt  copUract,..8j)id  «)ao,/|.^r^iit  io  the  dedacati^i^ 
yet  we  are  of  opipjon  that  i(  ia  i^ot  reat  in  the  legal  sepj9^_ 
and  understaodiDg  of  the  word  rent;  and  that  the  word, 
18  not  to  be  understood  ia  its  legal  sense  either  in  od« 
or  the  other*    It  could  not  be  distrained  for,  for  there  is 
no.l^se  which  embraces  it;  the  lease  is  for  50/.  a  ye»|y 
aqd  there  is  no  lease  at  6SU    If  there  be  a  power  of  re-j 
^ry  for  non-payment  of  the  rent,  as  is  probably  tb^. 
CB^  there  could  be  no  ground  for  enforcing  it  in  re-. 
^ct  of  the  additional  BL    The  assignee  of  the  ter^r 
q9iuld  not  be  charged  with  the  increased  rent ;  the  a^;^; 
signee  of  the  reversion  could  not  claim  it,  because  it  is  not. 
apne:y;ed  to  the  reversion :  if  the  lessor  should  die,  the 
rent  of  50/.  would  go  to  his  heir  or  devisee^  but  the  right 
to>this  additional  SL  being  a  mere  matter  of  personal  con- 
tract would  go  to  his  executor.   The  only  way  in  which 
i|^,fo|Ud  be  taken  to  be  rent  would  be  that  this  contrpct 
cf^B^  a  new  demi^  at  an  increased  rent,  and  .that 
therefore,  by  operation  of  law,  the  old  lease  is  surren-. 
4(;^ Jbjr  9Uf|h .  n€(^  d^^e^ ;  but  it  could  pever  be  9up- 
B?RB4;tQ!i3!?,*^.t^e,wwt^P5RjfttiQri  eithepof  die  landlord 
€^^i^^Vffffiat  i^l,^^;ciyi,h^^ should  bie  at. an  end,  and 
tj[^j|p^|^94i)(^r|t^  new  l^e  should  be  created,  which 
b^|pg^(pl3(.^^,p^];ol,Qguld  only  have  the  effect  of  a  lease 
a^j^jy;^,^das  it  is  quite  improbable  that  such  should 
b^jtj^^]i^^)tfpq,Qf  either  party,  we  think  that  though, 
t^  ^Pr^  ^^^V  h^  heen  used,  it  is  too  much  to  treat  it  aa 
rant  in  the  technical  strict  meaning  of  the  term,  and  that 
all  that'lbe  parties  meant  was  a  personal  contract  to 
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.^992.  pay  an  addidonal  5/.  a  year ;  and  we  thmk  this  case  is 
to  be  governed  by  Hoty  y.  Boebuck  {a)\  for  though 
the  agreement  there  was  to  pay  ten  per  cent,  upon  the 
lttKHley!l^>oati^fllld>it)wfiB'iot  «alk(i.ven^7e(^that4'nlas 
in  tmth  die  sane  diing^  and  It  only  faoouiMdilPirtilcolla* 
teral  contract. 

As  to  the  contract  not  being  to  be  pjarfarmed  within 
a  year,  we  think  that  as  the  contract  was  eutufciy  eze- 
coted  on  one  side  within  a  year^  and  as  it  was  the 
'  intention  of  the  parties,  founded  on  a  reasonable  expodp 
ation,  that  it  should  be  so,  the  statute  of  frauds  does  aot 
extend  to  such  a  case.  In  case  of  a  parol  sale  of  gjbods, 
it  often  happens  that  they  are  not  to  be  paid  for  in  fUl 
till  after  the  expiration  of  a  longer  period  of  tknethdb 
a  year;  and  surely  the  law  would  not  sanccioa  a  defimtte 
ct\  that  ground,  when  the  buyer  had  had  ihe  full  beaefit 
of  the  goods  on  his  part.  In  the  case  of  Bcgf^UU  t. 
Dnmmond  (b)  the  contract  was  not  completely  executed 
on  one  side,  and  the  case  was  such  that  in  the  coaimon 
course  of  the  publication  it  was  not  expected  that  it 
should  be -completed  in  a  year. 

With  r^ard  to  the  variance  as  to  the  time  of  pay- 
ment of  the  rent^  we  think  thero  is  no  gcound  finrihat 
objection. 

On  the  whole,  thereCbr«,' weane  of* opinion' that .<ibe 
role  to  enter  a  verdict  i  for  tlio  fAaioliff  sfaooid  hk  naiBe 
absolute.  .  *  >  ^  ..  j:>n 

Rule  absolute. 

(a)  7  TaunU  157.     2Martlu  48S.  (^)  1 1  East,  142. .     , 
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The   K190   against   The  Churchwardens  aod  i^ri^i/. 
OverBeers  of  St.  MABTiN«<iKr«-Tus-Fixu>8» 


A  RULE  nisi  was  obtained  in  last  Easier  term  for  a  Where  an 
•      sncient  select 

mandamus  calUng  on  the  defendants  to  give  public  vestry  existed 
-notice  o^  and  to  convene,  a  general  meeting  of  tbe  haTingand 
rated  inhabitants  of  the   parish    for  the  purpose  of  ^^^^,ren 
establishing  a  select  vestry  for  manairinff  the  concerns  '°  ^^  maoage- 

o  •'  ^^    o  ment  and  care 

?  of  the  poor  according  to  the  statute  (59  G.  3.  cl2.)i  «f»J>«poo»-» 

.  ,  /     but  not  all  the 

*  and  to  nominate  and  elect  such  and  so  many  substantial  powers  required 

.    by  the  statute 

noBsehcdders,  &a|  not  exceeding  twentji  nor  leas  than  596.3.  c.  12. 
fiive^  as  should  at  any  such  meeting  be  thought  fit  to  be  by  select  yea- 
vestrymen.     It  appeared  on  affidavit  made  in  answer  4o  court  granted 
the  applicadon  that  there  was  an  ancient  select  vestry  in  ^^^  w^e 
the  parish  (a) ;  that  by  virtue  of  several  acts  of  parlia-  f*"***  <*®^" 

r  \   f  ^  J  r  to  convene  a 

ment  (23  G.2.  c.S6.,  2  G.  3.  c.  22^  7  G.3.  ^.  39.,  10  GLS.  «n««"ng  P"'- 

suant  to  tbe 

'c.  75.)  the  vestrymen  had  acted  with  the  parish  officers  act.  for  the  pur- 

and  certam  other  inhabitants  in  the  ^care  and  manage-  bUshing  a  new 

-  mept  of  the  poor^  and  that  they  had  by  the  last«men-  perform  thoM 

.^tioned  act  a  joint  authority  with  the  parish  officers  tbeac^"wbich 

and  with  certain  inhabitants  in  making  poor-rates  and  |^J^'^„id 

'  eafordng  thar  payment*  .  It  ^d  not,  however,  appear  ?^J  not  o^ ' 

:  that  die  vestry  enjoyed .  all  the  powws  required  by  the  w|««  ^  interfere 
act  59  G.  3.  c.  13.  to  be  exercised  by  select  vestries. 


Sir  James  Scarlett^  Ludlcw  Seijt.,  and  PloH^  now 
shewed  cause.  It  cannot  be  contended  after  the  opinions 
expressed  by  the  Court  in  Rex  v.  Si*  Bariholomew  ike 

(a)  See  CMmg  ▼.  Ftnn,  7  J9.  4  C  7S5. 

Great 


aflsw«r  *>.  riHif  ftP|flj«i{lii(M^|  J^  brisfb  iUS:  retfUjiUm 

jl^jf^  sufficient  powers  to  make  such  an  applicatioa^timngwn^ 

^SJf  sary,  and  if  a  new  yestry  were  established  there  would  be 

'JiH^i a  conflict  of  authorilj^*    Tbe  Qiist  catomrmdun s» Be. 

of  the  act  69  G.  3.  c.  124»  whidb  provides  diat  nothing  kt 

that  act  shall  extend  *^  to  alter,  affecc»  or  dtstorib  any 

select  vestiy  which  in  any  fmrish  has  been  established: 

ai)^  acted  upon  by  virtue  of  any  ancient  qsage.or 

custom/' 

f(Q»9ipM/ contri*    It  is  clear  from  Bea  v.  St.  BarUo- 
lonufm  tf^e  Great  {a)  that  if  there  be  already  *  acbdb 
vfi^ry  .^vJiich  can  perform  all  the  duties  required  hf\ 
59G*i^'c*lS.  the  provisions  of  that  statute  will  nol^ 
apply;  but  that  if  there  be  any  of  those  daties  winch 
the  existing  vestry  cannot  perform,  the  parishioners  majr^ 
establish  a  new  one.    That  is  the  case  with  the  prenent*. 
vesti^.    He  then,  proceeded  to  point  out  instances  iav 
which  the  vestry .  coald  jnot  fulfil  the  directions  of  tbbi 
act»    [Lard  Tent^den  C*  J*.  You  prt^s^.  tp  leinre> ^twrjd 
thing  in  the  parish  as  it  is  at  present,  only  gvtitig  totlblbJ 
new  vestry  those  powers  which  the  present  has  not?] 
That  is  the  object.    \Ju»ovd^  Tenter  dm  C.  X .  ^jThen  iheiJB^ 
will  be  two  select  vestries- in  the  parish.]    The  Cadltyio 
in  Rex  v,  St.  BarttioUmetb  ike  Qredt  (<7j,'  cortfenijJlWWP* 
such  a  case  as  one  that  might  oqicur.  ...  ,'  ^^  .^^  ,\m 

Lord  Tenteiiden  C.  J.     The  new  vestry  beipj^jp^^ 
tended  only  to  exercise  those  special  fuBCtiQnaJQaqitifid«b| 

(^)fB.i  Ad.  50ff.  ''"*'  ^''*  ■* 


X'/i  <  .h 
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hjAt  mb^  which  tli»  ptvtiBttMity^iM  perfbrm,  I 

Ihink Uwralttf  ^00  ihe>ini  {Ntft^fH^  mnybemade  , 

•baolfrta    Tbt  ochir  patt,  paHMpiy  httd  better  be  ttketi       i^Mmi 

LiTTUDALB  J.  The  act  provides,  by  sect  S6.(fl),  «****^™^* 
that  nothing  therein  contained  shall  take  away  or  aflfect 
the  powers  or  provisions  of  any  special  or  <!ocaI  act; 
therefore  a  new  vestry  may  be  furnished  with  the  powers 
given  by  this  statute  without  destroying  the  former 
vestry. 

Pabke  J.  The  thirty-sixth  section  enacts,  that  aodh 
of  the  directions  and  powers  of  that  act  as  are  not  ro* 
pngnant  to,  nor  incompatible  with  the  provisions  of 
qieciai  or  local  acts,  shall  be  adopted  as  in  other  p»» 
rishes  or  places,  and  that  no  andent  select  vestiy  should 
be  distuvbed.  The  powers  sought  in  this  case  are 
not  vepognant  to  the  provisions  under  ivhich  the  former 
vcsiry  ^as  acted.  I^  indeed,  this  parish  had  had  a 
local  act,  giving  the  old  vestry  all  the  powers  specified 
by  SBG.S.  o,  19.,  that  vestry  ceuld  not  have  been  in- 
taKbrdl  with. 

(«)  Sect  5S«  ciucCSy  that  Botfaing  in  Uie  tct  conteinedl  shdl  eztaod 
Off  "be  contCnici  to  ettend  *  to  tak«  away,  abridge*  ahcr,  prajudioe, 
or,libtt  my  of  the  ponai*  or  pratitiont  of  oaf  spodal  or  loeal  act  or 
osH  for  the  maintenanoa^  relief,  or  regulation  of  ibe  poor  in  any  dty, 
town,  hundred,  dittrict,  parbh,  or  phwe,  9o  nevertheleM  that  in  erery 
city,  ftc«  foch  of  the^clauiei,  directions,  and  powen  in  thie  act  contained, 
oa  are  not  repugnant  to»  nor  incompatible  with  the  proTisiont  of  lucb 
reipcctiTe  special  or  local  acts,  shall  have  tlie  like  force  and  effect,  and 
may  be  adopted  and  applied  in  like  manner  as  in  other  parishes  and 
platii*  pioeided  aleo,  that  nothing  in  this  act  contained  shaU  extend  or 
be  comtnied  to  eitend  to  alter,  affect,  or  disturb  any  select  testry  which 
in  any  parish  lias  been  establiihcd  and  acted  upon  by  virtue  of  any  ancient 
or  custom." 

V6U  111.  8  N  Tauntok 


9UC:  Vi  ClAtaHati^T^BINHBYnTifiBM^ip    '> 

]  8804 1      the  tpovxT'ih  dib  Sbmjptkitk  fstxp-ad'^^  patisb/liac}  iiioiiift* 
moHallyi  laBiftnaaifbeBevbd^  bfi«tt'•adBi{I^atarfd(<b^^)tbef/ 


8A«ot«.^     spectivdy  fbc:lblirilqiiafftera^  :(OMISicry.ibdi^  i[>n€^)iiotor 
wkick  thAl  [tart  of  (IIm  parish  »miftdurtdedi;(tbatiibaae' 
ovacaeevspMd  tbei  inQiiey..wUcb  khsffsoH^fiied  ta  a  trea- 
surer, and  i(  was  expended  under  the  liiteatioft  of  a  sebct 
vestry  for  'that  pari  of  the  parish;,  that  the  borough • 
of  HaleS'Owen  was  in  a  centisi  situaMoa;  that  the  ma^  r 
nagemetit  by  four  overseers  as  above  had  been  found 
beneficial)  and  no  complaint  had  arisen  respecti%'it  till 
1S60»  wheR  anew  assessment  was  made  for  the  S/in^.j 
shire  part  of  the  parish,  by  which  a  larger,  and,  as  niasu 
represented,  a  more  just  share  of  the  contribotioa  .tp^r; 
the  poor,  was  imposed  upon  Oldbury.    On  la  fenner  day>n 
oF  the  term 

*  '  ' 

•Ta^imi  and  J?aKe// shewed  cause  against  the  rule  (tf)*  ) 
Tfais^is  not  a  case  to  which  the  provisions  of  the  statutaic 
18  &  14  Car.  S«  c  12.  s.  21,  can  be  applied.  The  Shrq^h 
shire  and  fVoreesiershire  parts  of  JFIaks»<3KBDai.saeio  laiby 
mtents,  except  as  to  repairing  (he  .mother  chiiroh^itviirr 
parishes:  their  overseersane  si4>teweit  appointed:  hjr  iimb 
same  justices.  The  Ikot  iherefofe  ^^tfaat  ;tbe  ffibfcvUftodi 
shire  townships  imaintaiti  their  dnatpoar  isiiaf3iMl)kBiet 
portance.  Bes  ▼*  &>  Hbtts  H0rtaii^b)\  may  .be^tAdJ^O 
but  is  distinguishable  on  the  gtoiind.  idpr^dy  froenfiailadpo 
and  also  because,  there,  whfle  >thB  >taw9aiaps3Hb»bnbitrf 
separated,  the  parish  hod  a  greater,  number:  of iovesaeenit 
than  the  statute  of  Elixabeih  requires  (<r)k    'fieiide!^(thaSi} 

I...  I.     ,V  »^\v)Ql 

(a)  Before  Lord  TerOerdeii  C.  J,,  Patket  and  Tawaon  Ji.  UtUe^ 
dale  J«  was  in  Uie  bail  court,  Pattc$on  J.  baTing  gone  to  Guildhall, 

(6)  1  T*  S.  574»  (c)  See  as  to  this,  Lord  Kenyon*%  obMrratioo 

in  i?<9M,  NamU,  4  T.  i?«  S7?.|  and  i?«r  ▼.  LogJaU,  1  Bum,  445. 

case 


•< 


i' 


TlwdBiit^T 

Lonl  El!»A»vug^  ittiligr  y;>  PMm^  (k)i  'considerar  Ji  «ajai'  •     ir/fumuei  ^ 

partidnlavibasdy ^nibhceitbeiprcnilsioib hS l^iS^  li^Cap^^ai '/ 
c.  12.  Thd  Mly*  qu^sfeil  Veife  m^  wbtttidr  tfaai  part* 
of  the  pafrtsli  of  jBfafes^HoiMbi  wUdi  is  in  Sirqpsftiiv  cm 
have  the  benefit  of  the  statute  of  Elixabethf  and  there  b 
nothing  to  shew  that  it  eaAnot. 


'  77m  Attorney  Genardy  Campbell'  and  JR.  V*  SichardSf 
cofvtrd.  Accordmg  to  the  genera)  principle,  (reoogniaed 
iir>Aer  v.  Leigh  {b)  and  several  other  casesjj  where  it 
aj^eaara  that  from  a  distant  period  a  parish  has^not 
av|iiled  itself  of  the  statute  of  Elizabeth  by  maii^taaning 
its  poor  as  one  parish,  that  is  the  strongest  evidance  that; 
it  cannot  enjoy  the  benefit  of  the  statute.  And  if  that 
clearly  appears,  as  it  does  on  these  aflBdkvits»  the  town* 
ships  in  the  parish  are  entitled  respecUvely  to  have  a  > 
distinct  appointment  of  overseers  for  themselves.*  Con«-  > 
vdhienee  is  on  the  side  of  adhering  to  the  general  rule^ 
Tke^facSt  that  thethne  townships  at  present  maintaining 
tfasBiir  ovirn*  poor  sevevaHy,  lie  withoot  the  joriadiction  of 
the  JAnTpsbV^  Justices^  is  iiadbjeotio%  but  ra^r  faoili«- 
tatsv  tbecininae  prq>o8ed.  (Arri^,  J.  In  a  ease  at  the 
Ofd'fSaii^j  Siff!  T*  Beafk  4^76.i  whire  n  parish  lay  in  two 
cqbniasfviand  itapfbeared  that  each  pert'  of  the  parish 
hadndialsBct  oBoersy^made  ifistvnct'rateSf  and  had  used 
tiaietaal/ofimiiid'tO'midaBdbtinct  accounts  to  the  jus*' 
titea'jof-^eteh  oounty»  it  vms  resolved  by  Pemberton  C.  J.^ 
Dolbepf  and  other  justices,  that  in  the  absence  of  any 


.         (a)  8  EaU,  416.  (6)  3  T.  JR.  746. 

5  N  5  partienliir" 
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r. !!!£°T  division "i^a& %'1^'Yo61t^'(i{Jon  'as  k" sipiM'pkmti 
^'J^r*''  and  the  C6urt=ina<fe'iti  order  ttp6ti  bii« tepat«dy,«it 
the  maintenance  of  children.)    That  was  before  the  de- 
cision in  Sea  y.  Sir  Watts  Hortonjfi) 

Cur*  adv.  vult* 


Lord  Tbntebden  C.  J.  now  delivered  the  judgment 
of  the  Court  After  stating  the  facts,  his  Lordship 
said :-— Looking  at  the  parish  of  Hates-avoen  as  a  whbli, 
it  is  clear  there  never,  within  memory,  has  been  one  set 
of  overseers  for  the  parish ;  there  has  been  one  set  for 
thj^.  townships  in  Worcestershiref  and  one  for  the  part  of 
the  parish  lying  in  Shropshire*  Then  the  parties  apply- 
ing, for  the  rule  relied  upon  Rex  v.  Sir  Watts  Horton^a^ 
which  has  been  followed  up  in  principle  by  sevei^l 
other  cases.  On  the  other  hand,  a  case  in  Sir  71  Raif-' 
mond*  p.  476.,  was  referred  to  in  the  course  of  the 
argupaeot,  where  a  parish  was  situate  partly  in  London 
and  partly  in  Middlesex^  each  part  having  distinct  offi- 
cers, making  distinct  rates,  and  parsing  distinct  accounts 
before  the  justices  of  the  respec^ye,  counties:  and  the 
question  being  as  to  the  liability  to  maintain  children 
who  were  kft  chargeable  Ip  one  o(  the  divisions  it. was 
held  that  each  diyi^ion  must  be  looked  upon  as  a  aeveral 
pariah.  We  have  looked  into  that  casje,  ^^^we  think 
it  is  no  authority  to  shew,  that  in  every  case  in  wnich  a 
parish  lies  in  two  counties^ each  par^^iay.t^i^qbQ^w^j^ 
as  a  separate  parish.  The  case  happened'  ^^^""tlie 
statute  of  Charles^  and  probably  was  no  mdre  tllftrt'^a 
application  of  the  provisions  of  that  statute  (o  cach^bart 


(a)  J  r.  B.  5Y4. 


i.S 


IN  THicSfie^i^  Yj^H'C^  WILUA^  I^*  p)$ 


d^  a.dUUnftt  townsbip;  at  i^U  evep^t.  tbere  is  nothing  in  183^* 

it  calculated  to  4rai9e  any  reasomlgyk  doubt  ou.  the  applw  JT^ZT 

•^     '                     '         •                     •^•^  The  KiNi 

catioo  oC  Aur  v.  iSir  WaUs  Hmtm  to  tke  qase  now  befi^ne  «^^i'^«t^ 

tbe  Court*    Tb«  rule  most  tbecefoet  be  apsouite.  '8iY<^. * 

Rule  atMoluter 


7 


.A^ 


Britten  against  Watt.^ 

BY  indenture  of  the  5th  of  June  1822,  reciting  that  A  lieneficed 
clergyman 

the  defendant  had  contracted  to  sell  one  MandevUte  granted  an 
an  annuity  of  1207.  for  1000/.,  and  had  executed  a  deed,  and  made 
warrant  of  attorney  to  confess  a  judgment  against  him,  his  living, 
the  defendant,   at  the  suit  of  Mandevaie  for  2000/.,  JJL^t^'aitoroJy 
and  that  judgment  was  thereupon  entered  up ;  defend-  JS,^*  ^IJJ,"^, 
ant  covenanted  to  pay  Mandeville  the  said  annuity  for  judgment  at  the 

^  ^  -^  suit  of  the 

the  term  of  ninety-nine  years,  if  he,  defendant,  should  grantee  fbr 

•^  "^  320(V.     Bythe 

so  long  live,  by  quarterly  payments,  and  granted,  bar-  annuity  deed, 
gained,  sold,  and  demised  to  Mandeville  the  benefice  of  that  the  judg- 
Blagdon  with  the  appurtenances,  to  hold  to  Mandeville  entered  up  on 
for  the  same  term»  at  die  rent  of  a  pepper-corn ;  and  ,t*ornCT  wL^to 
it  was  asreed  that  thejudgment  so  entered  up  was  in-  ^  '  ^!*'*I'*^'.u 

o  JO  r  aecurity  for  the 

tended  to  be  a  further  security  to  Mandeville  for  the  *nnuity,  and 

"  that  no  execu* 

annuity.     There  was  a  covenant  reserving  power  to  the  tion  or  seques- 

,  tration  should 

^  defendant  to  repurchase.     The  defendant  having  after-  be  issued 
wards  contracted  with  the  plaintiff  to  sell  him  an  an-  than  such  se. 
nuity  of  162/,  63.9  and  agreed  with  Mandeville  for  the  re-  ^JITthcrein*' 

-*•  ''  '■  mentioned, 

I  uptijl  tba  annutcy  should  be  in  arrear  ^  and  the  gnuitor  then  covenanted,  that  if  the  graotee 
'  sliould  at  any  tfme  deem  ft  expedient  to  seqaester  the  liTing,  ft  should  be  lawful  for  him  to 
,  jwu^  » teqtintratioD  by  Tiflue  of  the  judfineoty  for  tbe  3200/.  op  any  part  thereof.     Judg- 
ment having  been  entered  up  on  the  warrant  of  attorney*  and  the  annuity  being  in  arroar. 
;i  tbfkgf»fite9.i«9«i0d  9  stqucNferaiifm  for  99O0i*f  (which  mm  gvcatlj  exceeded  the  arrears  due,) 
and  entered  into  possession  of  the  living. 

I  .^/Ori'ip^tiwi^  the  Cwut  reAiaed  to  aet  aside  the  «i«uiiy  d«sdV  wivanfe  of  attorney,  and 
judgment,  but  directed  that  the  writ  of  sequestration  should  continue  in  force  only  for 
tbe  arrears  that  had  become  due  on  the  annuity* 

3  N  4  purchase 


'ISsi      particular'  i^aSg'Vlfie'6<iHVifry/IWili't«HJW,'^iti'bbai 


'.'•.   I-  ; 


'i  '. 


/!> 


^'s^r*  "*'  and  the  Coiirl/'  riiadre  kn  ofd^f  txiKin  biitt  tepaf Wd^,  f6t 
the  maintenance  of  children.)  That  was  before  the  de- 
eision  in  Bex  v.  Sir  Watts  Hort<m^{a) 

Cur.  ado.  vult. 


Lord  Tbntebden  C.  J.  now  delivered  the  judgment 
of  the  Court  After  stating  the  facts,  his  Lordship 
s^d : — Looking  at  the  parish  of  Hales-amen  as  a  whhft^ 
it  lis.  <?Iear  there  never,  within  memory,  has  been  one  set 
of  overseers  for  the  parish ;  there  has  been  one  set  for 
thj^„towDships  in  fVorcestershirCf  and  one  for  the  pa^  fif 
^fi  p«,ri$h  lying  in  Shropshire.  Then  the  parties  apply- 
ing, fop  the  rule  relied  upon  Rex  v.  Sir  Watts  Horton{a)^ 
which  has  been  followed  up  in  principle  by  sevei^l 
other  cases.  On  the  other  hand,  a  case  in  Sir  T.  Mc^ 
tnondf  p.  476.,  was  referred  to  in  the  course  of  the 
argument,  where  a  parish  was  situate  partly  in  Lon^^ 
and  partly  in  Middlesej^  each  part  having  distinct  offi- 
cers, making  distinct  rates,  and  parsing  distinct  accounis 
before  the  justices  of  the  respective  counties;  and  the 
question  beins  as  to  the  liability  to  maintain  children 
who  were  left  chargeable, tp  one  p(  the  divisions  it. was 
held  that  each  diviMon  must  be  looked  upon  as  a  several 
pariah.  We  have  looked  into  that  casjs,  ^fin^vWe  think 
it  is  no  authority  to  shew,  that  in  every  case  in  wnich  a 

parish  lies  in  two  counUes^  eaich  part  way.lli^.qbQ^n^iilM 
as  a  separate  parish.  The  case  happened  \^jf^"^'^e 
statute  of  Charles,  and  probably  was  no  mdre  thftrt^Ln 
application  of  the  provisions  of  that  statute  to  eoeh^part 


(a)  J  r.  R.  5Y4. 


i.s 


IN  THIS, See^i^  Ym^hl.^  lyiLJUIA^  ^V.  91;^ 


ad  a>di^in/9t  fiownsbip ;  at  f^U  eveDt%.  there  is  Qothing  in  18S^« 
i(  calculated  to  xme  any  rea9<»al;>l^  doubt  oa  the  applw  JTTir 
cation  otitce  v.  Sir  Wotis  Hmim  lo  the  case  qdw  befone       t^f^hiutt^ 

Hie  JtMtkfes  o£ 

the  Court.    The  rule  most  thefefoce  be  ab^volute.  >    '8At«lr;<  ' 

Rule  abaoluter 


Britten  against  Wait. 

BY  indenture  of  the  5th  of  June  1822,  reciting  that  A  beneficed 
clergyman 

the  defendant  had  contracted  to  sell  one  Mandevilte  granted  an 
an  annuity  of  120/.  for  1000/.,  and  had  executed  a  deed,  and  made 
warrant  of  attorney  to  confess  a  judgment  against  him,  hiTirJimg,  ^^^ 
the  defendant,   at  the  suit  of  Mzndeville  for  2000/.,  ^^t?f  ^to^Jy 
and  that  judgment  was  thereupon  entered  up ;  defend-'  1."  **>«  «>">™on 

^      t^  ^  t^  '  form,  to  confess 

ant  covenanted  to  pay  Mandeville  the  said  annuity  for  judgment  at  the 

'^  f  ^  suit  of  the 

the  term  of  ninety-nine  years,  if  he,  defendant,  should  grantee  for 
so  long  live,  by  quarterly  payments,  and  granted,  bar-  annuity  deed, 

it  was  asrced 

gained,  sold,  and  demised  to  Mandeville  the  benefice  of  Uiattbejudg- 
Blagdon  with  the  appurtenances,  to  hold  to  Mandetnlle  ^teredupon 
for  the  same  term,  at  die  rent  of  a  pepper-corn ;  and  Ijjfornw'wis^to 
It  was  agreed  that  thejudgment  so  entered  up  was  in-  be«(«^<^«" 
tended  to  be  a  further  security  to  Mandeville  for  the  «>nu"y»  and 

f,.,/  that  no execu- 

annuity.     There  was  a  covenant  reserving  power  to  the  t>on  or  seques- 

*"*<•!  t  miif«i  1-  A  tmlon  should 

defendant  to  repurchase.     The  defendant  having  after-'  be  issued 
wards  contracted  with  the  plaintiff  to  sell  him  an  an-  than  such 


se- 


nuity  of  162/.  6j.,  and  agreed  with  Mandeville  for  the  re--  ^therein** 

"  '■  mentioned, 

(  untU  the  annuif  J  should  be  in  arrear  ;  and  the  grantor  then  corenanted,  that  if  the  grantee 
'  should  at  any  time  deem  it  expedient  to  seqaester  the  living,  h  should  be  lawful  for  him  to 
m\i^  a.seqwstration  by  viruie  of  th«  judnmeoty  for  the  3200/.  or  any  part  thereof.     Judg- 
ment naving  been  entered  up  on  the  warrant  of  attorney,  and  the  annuity  being  in  arrear. 
j]  |hf(grftfita^l«fwd  c  stqueatraiMii  for  3KNM.r  (which  mm  gfcatly  eicwdad  the  arrears  due,) 

and  entered  into  possession  of  the  living. 
;,,.,piiTfmUot^  ttm  GcmrtreAiicd  to  est  aside  the  eemiitydead;  wntaMof  attorney,  and 
judgment,  but  directed  that  the  writ  of  sequestration  should  continue  in  force  only  for 
the  arrean  that  had  become  due  on  the  annuity* 

3  N  4  purchase 


w. 


f       dtfoUk^  lOtoA'fitr  8\Qdi?<Mpi]krtbaK^^quid>>£ir(Uji'lnr  tto 
^k&)^       d^ndMt;)  and-  nfce-  Imaaity-bfi  Itao/L,  andtUm  saidftanii 
df  yeans,  judgmflift  aadjaH  ^thet-wemwtUm  fiirdleBatiie 
wtfra^kept^oi^fiiot  and  aisignedtoa  Drusteefitr  bette 
Btturing  the  annotty  ^  1 6SL  Qs* 
.  In  August  IS95  tbe  defeudttit  executed  anindeoliire^ 
wliereby  the  benefice  of  Blagdon  became  charged  with 
tiie  due  payment  of  tbe 'annuity  of  162f.  6s^  and  also  a 
warrant  of  attorney,  to  confess  a  judgment  against  bim^ 
die  defendant,  at  the  suit  of  the  plaindff  S)r  SSOCUw 
The  indenture  contained  tbe  following  clauses:-^*'  Andi 
it  is  hereby  agreed  and  dieclared,  that  the  judgment  a» 
to  be  entered  up  against  the  defendant  as  aforesaid^is  inf< 
tMded  and  agreed  to  be  a  further  security  to  the  said  Jbibi« 
Britten^  his  executors,  &c«  for  the  said  annuity  of  iS2k  Ss*i 
hereinbefore  mentioned ;  and  that  no  execution  or  se-^ 
qaestradon  shall  be  issued  or  taken  out  upcm  tbe  s^d 
judgment,  {ether  iian  such  sequestratiofur  as  are  hereim, 
mtfM/Amad^)  unless  and  until  tbe  said  annuity  of  162^  €&y. 
or  some  part  thereof  shall  be  in  arrear  by  tbe  space  of:, 
diirty  days  next  after  tbe  same  shall  become  due  andJ 
payable:**  and  defendant  eovenanted  with  tbe  plaintidiis.« 
execotors,  &o.,  *^  tbatin  case  tfie  plaintiff «ball  atany^timeit 
deem  it  expedient  to  sequester  the  said  rectory,  omai^d, 
future  benefice  of  the  defendant,  tben  it.  shall  be  hmrfiili} 
for  die  plaintiff  to  issue  any  writ  of  sequestKation^mAsr/ 
or  by  virtue  of  the  said  judgment  so  to  be  entered  up  as 
aforesaid,  and  thereupon  or  at  any  time  thereafter  to 
sequester  the  said  rectory,  and  such  fiiture  benefice  or 
benefices  or  any  of  them  as  aforesaid,  for  tbe  siud-  sum 
of  3200/.I  for  which  judgment  shall  be  so  entered  up,  or  ^ 
any- part tneieoi*  •  .^    ..,-  ...^^..1 

In 


IN  THir sase^iriniibad^  wjnamis^  iv.  %]^ 


bk-n£ntiotied)iwir»Hi*i.ofj^MDntagf;i  stAwbfi^ijtiiSh^.iil^ 
pngwieDt'  tm : respect i  oft  dd»/ftDniu^Jwid)(be<)Qiii«  tdn^ 

tbedefradaot.bsiBgj unable i'lo  diaphw^PilhrplaiiitMr 
entered*  into  possession  of  the  benefioe  ot.iJBktBiotkrbjk 
virtue  of .  a  writ  ofseqiicsltelion  &r  tbe  sttmjof .  820|^., 
issued  upon*  the  jiu^tnent  so  entered  up  on  tbe  wMWit 
of  attorney  of  jtugttsl  16£5»  and  the  plaintiff  has  jSioM 
Qootinued  in  the  possession- thereof^  and  ia.tbeieseipt 
of  the  tithes  and  other  proceeds*  A  rule  nisi. having, 
been  obtained  for  setting  aside  the  annuity  deeds>^  tht' 
isartantB  of  attorney,  the  judgments,  and  tbe  -seques?. 
tfation,.  upon  the  ground  that  the  annuity  wee  «he£ged' 
on.  the  defendant's  benefice,  and  therefi>re  void  unAsv. 
the  statute  Id  EUz^  c.  20*. 

FoUM  now  shewed  causa  This  doe»  net  fidl^widttQ 
tbe  case  o(Ftight  v.  SaUer^  (a)  for  there  the  warraatof.at- ; 
tomey ■  recited  that  it  was  executed  to  secure  die  ennuilgF^  - 
ahd  ^  the.intent  that  a  sequestralion  nright  be.^blMied 
by  the  grantee^  and  continued  during  the  cootiiluaiifie 
o£'  dhii  annuity,  for  better  secndng  the  tsaoMi.*  But  Jbere 
tbtfiwarflMit.of  attomeyiis*  in  the  common  ioriQr^and  is* 
thj9mfiio& cleasly  naisd  so  &p.as  it.  operates  to  secure: the: 
afviaiKi  00  tbe  annui^r*  -  CUUans  v^  Hocper  {b)rK$rktt 
v.-amts^ieywaAMaore  r^  Banadm{J)  estMhh  that  i 

a  warrant'. 

{a)  1  B.  i  Ad,  673.  (6)  ^B.^Ad.  734. 

\c)  ^  2r.  4*  Aid.  *r9€.  tfot6  (6). 

(ri^rln  Mimrg^,  Rtimdeth  B,  R*  Biiary  term  ISSS^  the  deed  rao'ted 
•n  A^Tcenesty  that  a  warrant  of  attomcj  should  be  gben  to  authorise  a 
judgment  to' be  entered  upon  a  ooUatenl  security.  Hie  wanloit  of  at- 
tomej  gate  powter  t6  issue  a  sequestration  from  time  td  thbii^  mt  flnriayi: ' 


■Ha*"?*" 


tW*I*« 


.IMf.  a  wmrFwt  of  attifirncy  merely  aufhorisies  .»«sf|ue9taitioA 
—  -  to  ia$ae  (ton  tiojieio  tipie  w  delii9lti>  loiwle  in  ihfi  pajr*- 
lAmf'  ineot  o£Ui^  ai70fiF%jaiid  Do  ceasewben'  ihe  anfim  ave 
satisfied,  as  the  grantee  is  thereby  placed  io  no  heXUtf 
situation  than  other  creditors,  the  Court  will  not  set 
aside  the  esecption*  [Lord  T^nterim  (X  J.  The 
question  mast  in  every  case  depend  upon  tka  efiect  of  the 
instreoBent.]  The  e&ct  of  the  oofvenant  here  is  not  to 
give  the  grantee  a  power  to  chaige  the  benefice  perma* 
nently,  but  a  more  speedy  mode  of  enforcing  the  seques- 
tration. IParke  J^  The  covenant  gives  him  a  poater  to 
sequester  either  for  the  whole  d^OOl,  or  for  a  part.] 

Campbell  and  Senell  contriL  This  case  fidls  wichiua 
the  principle  of  Fligki  v.  Salier^  {a)  and  is  clearly  di»« 
tinguishable  from  Kirlew  v.  BuUsy{b)  and  GUbom  v. 
Hooper  (c).  The  warrant  of  attorney  and  the  annuity 
deed  reier  to  each  other,  and  are  to  be  taken  as  one 
security.  It  is  quite  clear  the  parties  intended  to  chai^ 
the  living  beyond  the  mere  amount  of  the  arrears  ficom 
time  to  time  accruing.  There  are  two  distinct  powew^of 
sequestration  given  to  the  grantee  of  the  annuity,  and 
adaoittiag  that  the  power  to  sequester  fov  arreaas  be 
good,  still  that  which  enaUea  the  grantee  to  saquecdfr 
for  the  whole  sum,  is,,  ia  effect,  achai^  on  thei.bei}efta9, 
and  therefore  void  as  an  attempt  to>  do  that  indiraelly, 
whicK  cannot  by  law  be  done  directly,  jOm  demn  Jitf^ck' 

*       '         ■  ■      ■  ■        ■         ■■■■•>  PI  ■■■    ■  ■■  ■   ■■        ■  I  ■  I     ■    ■  ■   I        ■■ifi  I  >         I  I  I    n   I  a      i   ■»<    <  I  *  ■  <  ij^ii       <i»|  »  »ii     ■<  1^4  » 

fell  due;  and  inatmoch  as  ihe  sequeiitration  was  only  t»  issue  ht  tatti- 
faction  of  the  airaars*  the  Court  (Lord  TemtnUn  C  J«  and  Butetl^Jk) 
refused  to  set  aside  the  irarmnt  of  attomcj,  but  they  coafined  the  seques- 
tnuion  to  the  arseais  due  when  it  issued. 

(a)  1 B.  4  Jd»  673.  (b)  2B,iAiL  76S«  B0la!(i}# 

(e)  2B.  j-  M^  754. 

inson 


f  '  ,•  .■ 


{a)  8  7.  R.  300.  {b)  1  P.  4*  ^</.  675* 

(c)  2  J?.  4^  jf  (/.  754.  (</)  2  B.  f  ^(/.  75«.  DM*  (6>' 

(e)  Ante,  p.  917.  note  (</). 

Taunton 


utifr. 


IN  xAfc  'SkloiftJ VfeWToi^  VnUAAU  IV.  ««) 

#>^^'  'v.*^V<Wt*r -C^)/  'iAft  #  tet^nts,  if  thJ  ' Warrtfwtf'  df  -tlSt. 
uteoin^  be 'ebhsMeiied  gobd,  tWe  feeqw^sttWlbn'  itteW^  *^-~- 
4)i^n^  'fer^  ^  Whole  ^imy^  and  ^ot  for*  the  arrearS)  ma^      ^^^ 

Lord  TENtERDfiN  CJ.  The  seqtiestiratidB  catoot 
stand ;  but  all  ^e  can  do  is  to  prevent  any  fortber  pro- 
eeedings  on  that  We  isuinot  set  aside  the  warrant  of 
attorney,  which  on  the  face  of  it  is  free  from  objection. 
It  appears  by  the  deed  that  there  is  power  reserved  to 
thel  plaintiff  to  sequester  the  rectory  for  S200/.  Now 
he  oottld  not  by  law  sequester  to  that  extent^  but  he 
might  for  part  of  that  sum,  viz.  for  the  arrears  whieh 
had  actually  become  due. 

i       ' 

'  Ltttledale  J.  The  sequestration  cannot  be  sup^ 
ported  to  the  extent  for  which  it  is  issued,  but  the 
warrant  of  attorney  cannot  be  set  aside,  because  the 
t^ms  of  the  deed  are  not  incorporated  in  it 

''  Paricb  J.  I  am  of  the  same  opinion.  All  that  we 
*can  do  under  the  circumstances  is  to  prevent  any 
filirtber  proceedings  taking  place  on  the  sequestration. 
^%e>  warrant  of  attorney  is  good.  In  Flight  ▼.  SaUer{b) 
fdve/  dMiared  mteotioii  was  to  do  an  iliegal  act.  Here  the 
ft^amtiit  of  attorney  was  given  for  a  legal  and  an  illegal 
^Vp{>set  ^e  caVmot  say  it  is  for  an  illegal  purpose  only: 
but  the  sequestration  has  issued  for  a  larger  sum  than 
.if;,pqgh|:«  This  case  faUs  within  Gibbons  y.  Hooper  {c)y 
Kirhw  V.  Butts  (<£},  and  Moore  t.  Ramsden  {e)» 


9§Q 


i^m 


Taunton  J.  concurred. 


The  rule  drawn  up  was,  that  no  further  proceedings 


Bftimx 
agamti 
Wait. 

,.tau.:[)e  takea  ODtheiwchTitfj&kfttttstiittbii^i^^^  the 

plaintiff  do  account  before  the  Master  for  what  he  has 


;    '    It,  t        •  ' 


l' 


>        '\ 


il       • 


'  ^  reeeiviMl  under  the  sKsqiieslrfltfefa,  be  beii^  tiloWed  U 

.  i^in  the  arreaYs  that  baf«  become  due  onlhe  ttmmity; 

and  tbM  tinttl  the  account  shall  haiFe  been  taken  by  tiie 

ISfastef,  no  flirther  proceeding  be  had  against  ike 

^defendant  on  die  warrant  of  attorney,  the  plain  tiff  being- 

at  liberty  hereafter  to  issue  a  fresh  writ  of  sequestvstibiy 

fer  any  fbture  arrears  of  the  annuity  which  may  become  ' 
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13  £BIJEVIN;    The  ,d()feRiiAii( ,  svowiffl}  fic»t|F  4b«t  .09e<  The  48  6. 9. 
Jbflf/^A  Smlh.  w^  .pcebeodary.'  of  d»e  prebeqd>.afi  Mthoria^  ^1 
Norti  GraiUianh  find  «iade  a  lease  of  the  loeus  in.g«<>i,.  ^^J^'J^JJlS; 
ai^  that  be  died».and  theidefepdiMAt  bepame  pr^ben^aryy.^^'^^^^'S 
and.4kfterward&  and  durine  the  coDtbuaaoe  of  the  leas^N^^^sf^?^ 

'  ^  ■*  their  land% 

r^eened  the  land-tax  with  monies  which  were  rai^edA^  "«u  and 

coDTey  any 

for  that  purpose  by  virtue,  of  the  statute  intfaa^  <:^9ei. lands  whereof 
made  and  provided,  and  distrained  for  four  years'  arreiur^  .actual  potBet- 
of  sthis  land-tax.  There  were  also  avowries  as  for  rent.  Jl^nefidiSiy  to 
The  plaintiff  in  his  plea  in  bar  traversed  that  the  land-  ^^6^^  w^'the 
tax  had  been  redeemed  by  the  defendant  with  monies  f«^umpi«and 

"^  inhentaoce  of 

rabed  for  that  purpose  by  virtue  of  the  statute.     At  the  aoj  lands  be- 
longing to 
trial  before  Tindal  C  J.,  at  the  Lincoln  Summer  assizes  them  which 

18S1,  the  jury  found  a  verdict  for  the  defendant,  subject  or  shall  be 

to  the  opinion  of  this  Court  on  the  following  case: —      f^]^  for'any 

beneficial  leasll 
for  life  or  lives  or  years,  and  alto  the  rentt  and  services  and  other  profits  resenred  or  pay- 
able in  respect  of  such  leasehold  tenements. 

Section  76.  enacts,  that  no  tale  shall  be  valid  unless  two  of  the  commissioners  appointed 
under  s.  72.  of  the  act,  shall  certify  their  assent  by  signing  and  sealing  the  deed  of  sale  as 
parties  thereto. 

A  prebendary  agreed  by  writing,  in  consideration  of  a  sum  in  3  per  cent,  stock  (of 
the  amount  necessary  for  redeeming  the  land  tax)  to  convey  to  a  lessee  then  in  pnsiPision, 
a  part  of  the  reversion  is  the  prebei^al  estate,  audi  part  to  be  set  out  and  valued  by  A,  B., 
and  approved  by  the  king's  commissioners.  The  lessee  furnished  the  sum  required  for 
purchasing  the  stock,  and  Uie  prebendary  concluded  the  necesbary  contrsct  with  the  land 
tax  commissioners,  transferred  the  stock  into  the  names  of  the  commissioners  for  reducing 
the  national  debt,  and  had  the  oontracts  duly  registered ;  the  land  was  also  set  out  and 
valued ;  but  the  lessee  then  refused  to  sign  the  necessary  memorial  for  the  purpose  of  ob- 
taining the  approbation  of  the  king's  commissioners  pursuant  to  s.  76.  The  prebendary 
afterwsrds  distrained  upon  an  under-tenant  of  the  land  for  the  amount  of  the  redeemed 
land  tax,  as  additional  rent,  pursuant  to  5.  89-  : 

Held,  that  there  had  been  no  valid  sale  of  the  land,  for  want4>f  the  assent  of  the  com- 
missioners, and  because,  in  order  to  comply  with  the  provisions  of  s.  69.,  the  prebendary 
ought  to  have  sold,  not  only  the  fee  simple  of  the  lands  demised,  but  also  the  rentSy 
services,  and  other  profits : 

Held,  also,  that  he  had  no  right  by  i.  88.  to  distrain  until  the  precise  quantity  of  land, 
and  the  portion  of  reserved  cent,  to  be  sold,  were  ascertained  bjr  the  commissioners. 

In 


9»  '  iUAfeM'i^  TRMWifYaTBlftPHT  hi 

^JIJI^     prebend  of  JNi>«A  G^imKltfmi  idfe»i*na  "irtW  tttel*1iV-^a^' 

<4S«*iir  ^     (being  piLtt '  of  the  pi^etftl^I'  '«^t^>%^'^fid^^8^^ 

a  trustee  ft^  £idrd< /y^iifigAMfi^'^  tfA  tt'^iett^'  ?o^^tlM^' 


lives,  at  tbe  anouki  reat^  9d/.  The  i^aiMStf''b' 
tenant  of  Lord  Hitnif^^gPmH*.  i^fM'  d{^,  '^fttf  ^  m 
Jbft^  18125  tbe  defendattt  was  ihsltitiiifed  ancf  htdticted 
to  the  prebend.  N^otiations  havf  ng  taken  )^c6  be- 
tir<een  the  defendant  and  Lord  Huntingtawer  tot  tfii^ 
redemption  of  the  land-tax  on  the  demised  estate  hf 
sate  to  his  Lordship  of  the  revei*sion  of  part  of  the  sam^' 
property!  the  defendant^  in  April  1826,  signed  tbe  fM^ 
llywing  agreement :  — "  Upon  Lord  Huntingt&coer  tVan^ 
fermg  the  stock  of  641/.  18;.  4(/.  and  146/.  l^s.'4A^ 
5  per  cent.,  bemg  the  consideration  for  the  land-tax  ef 
ITf.  IO5.9  and  4/.  charged  on  the  north  prebendal 
estate,  I  agree  to  convey  such  part  or  parts  of  the 
prebendal  estate  on  lease  to  Lord  Huntingtawer^  to  his 
Lordship  in  fee,  as  shall  be  set  out  and  valued  by  Mr. 
John  Burchamj  and  approved  by  the  king's  commis- 
sioners, as  a  compensation  for  the  same,  and  expenses." 
Then  followed  a  memorandum  as  to  the  particular  partb 
of'the  estate  from  which  the  land  was  to  be  setouti  '' 
In  pursuance  of  this  agreement,  thedefendatit^tbtt^ 
eluded  the  necessary  contraoc  wfdi  two  «ommf§kd(MMi^ 
fin*  the  redemption  of  the  iand-^tax,  niid  in  -Jfef^'iat^ 
the  requisite  amount  of  sfock  having  been  purdbli^  tiy 
the  defendant  for  6 IS/.  iSs.  4d.  with  lYiodtes  ^livHh^ 
for  that  purpose*  by  Lord  Huntingtcfi^^  the^^Bldeb^ld 
transferred  into  the  name  of  the  commisstosa^rd^^eVfthlg 
reduction  of  the  national  debt.  The  contriict^  Wfe^^^kl 
tbe  same  month,  duly  registered,  and  esiaite  efl%llf#MiCM 
i^HMn  laiid^axirom  theS5th  day<>f  ilf<7rci&  preeiJdiA^«'>^A 
* »  >  short 
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stipuhtod  bgrth^inemanindia»9  iJli^iher'of  thetanniiid 
vjjmof  ^SLf  4Ai«  refersioR  of  iduch|.«6lfnMled  attea 
yetm* pmch^ac,  would raisetbe sum^f  660/»;  aod «f  dii« 
valaatioo  Mr.Bwx^m  made  the  usual  affldafks*    hi 
December  1830,  ih^  defeodant  having  aigoed  the  joiiil 
memorial  of  himself  and  I^ord  HwUingiotx^r  to  the  ooiih 
missioners  for  vegulatin^  approving,  and  confirmkig 
sales  by  ecclesiastical  bodies  pursuant  to  the  statute^ 
tendered  the  same  to  Lord  Huniingicwer  for  his  sig- 
nature, presenting  at  the  same  time  the  valuation  of 
Mr.  Burcham,  but  Lord  HunUngtawer  absohitely  refosed 
t<9  ^ign  the  memorial,  or  to  proceed  further  in  the  tiusi* 
aess*    The  distress  was  taken  on  the  l^th  of  P^^uary 
ISSl.    The  question  tor  the  opinion  of  the  Court  was» 
whether  the  money  with  which  the  land-tax  was  r^ 
deemed  was  raised  agreeably  to  the  statute.     This  case 
was  argued  on  a  former  day  in  the  term. 

Hymfrqf  for  the  plaintiff.  The  money  with  which 
the  land-tax  was  redeemed  was  not  raised  pursuant  td 
the  ^2G^S^  c*ll6.  s»9&m;  for  that  section  authorises 
bodies  politic  jto  sell  and  dispose  of  any  lands  in  their 
^^Uyil  posffessioD,  or  to  tlie  rents  and  profits  of  which 
^ey  are  entUM  beuefidially;  or  to  sell  and  dispose 
off  ^  /^Q-flimple  and  idberitance  of  any  lands  belong 
ll^itP/tb^i^  which  ihaH  hove  been  or  «ball  be  granted 
^.dmised  for  any  beneficial  lease  for  life  or  lives,  <tf 
yiiar%;£ziH2  also  the  rents  and  services,  and  other  profits  ^ 
Deserved  or  payable  upon  or  in  respect  of  sudi  leasehold 
tenements*  Here,  at  the  tim^  when  the  contract  for  the 
sM^  oi  the  <hmd  was  made,  the  land  agreed  to  be  sold 
J  <h!.  was 


«^  CA^S  IN  TRINITY  TERM 


ISf2.       wa9  under  lease  lo  Lord  HuMingUmer  for  cbrce  lives. 
In  ordar  to  ocHOply*  dierefotey   with  the  sfacty*ntnth 


oifmu  afcdoDf  the  rents  and  servioes,  as  well  as  the  fee-«imple, 
sb<MiJkl  have  been  the  subject  of  sale:  the  reversion  ex- 
pectaai  cm  the  lease&r  lives  codld  not  be  sold  by  itsdC 
The  object  'Of  the  legislature  *in  the  latter  part  of  the 
clause  was  to  compel  a^corporation  who  sold  their  lands 
in  order  to  redeem  the  land-tax,  to  do  as  litde  injury  as 
possible  to  the  corporate  property.  If  the  bargam  in 
<]ue8tion  were  valid,  die  consequence  would  be^  that  the 
defendant  would,  during  his  life,  receive  2lA  lOif.  a 
year  without  giving  any  equivalent  for  it,  he  at  the 
same  time  cutting  off  from  the  reyersionary  estate  land 
to  the  value  of  65/.  a  year.  Besides,  sale  and  mortgage 
are  the  only  modes  of  transfer  allowed  by  the  statute. 
Here  there  was  a  mere  contract  of  sale.  Before  (he 
defendant  <:ould  distrain.  Lord  Huntingtaaoer  ought  to 
have  had  the  laud  actually  free  from  the  land-tax ;  be  is 
the  person  entitled  to  the  land-tax,  having  paid  the 
nicHiey  for  the  redemption. 

Hibfyard  contra.  The«defendant  had  power  to  sell  the 
reversion  by  itself.  Lands  belonging  to  ecclesiasticd  cor^ 
porations  are  almost  always  on  lease ;  that  seems  to  have 
been  in  the  contemplation  of  the  legislature  whenit  passed 
the  statute  in  question,  for  s.  88.  provides,  that  the  land- 
tax  redeemed  by  any  ecclesiastical  corporation  shall  be 
considered  as  yearly  rent  payable  to  such  ecclesiastical 
corporation  ^during  the  demise  existing  at  the  time  of 
such  sate,  and  shall,  in  all  future  demises,  be  added  to  the 
ancient  and  accustomed  yearly  rent  reserved.  Sect  69. 
authorises  bodies  corporate  to  seH,  not  only  the  fee- 
simple  and  inheritance  of  their  lands  demised  for  lives 
or  years,  but  also  the  rents  and  services,  and  other 

profits 
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profits  reserved  or  payable  in  respect  of  thar  lands.  18S2. 
It  is  clear,  therefore,  that  the  defendant  had  a  riirht  to  „, 
sell  the  reversion ;  the  remaining  question  is,  whether,  J'^^^ 
if  he  did  so,  he  was  bound  at  the  same  time  to  seU  the 
rents  and  services  also  ?  It  is  said  that  the  l^islature 
required  both  to  be  sold  together,  in  order  to  prevent 
the  corporate  property  being  injured ;  but  if  that  were 
the  object,  it  would  not  be  attained  by  such  a  provision 
in  a  case  like  the  present ;  for,  in  ecclesiastical  leases, 
the  rent  reserved  is  little  more  than  nominal,  the  con- 
sideration for  the  renewal  b&ng  a  fine,  and  therefore^ 
to  accomplish  the  supposed  object,  the  fine  ought  to  be 
apportioned.  Besides,  improvident  bargains  are  pro- 
vided against,  because  all  sales  must  be  approved  by 
the  commissioners.  Then  as  to  the  contract  not  being 
completed.  Lord  HuntittgknDer  has  rendered  that  im- 
possible by  his  own  act  The  defendant  tendered  him 
the  memorial,  which  is  the  same  as  if  he  had  tendered 
him  a  conveyance  to  execute;  Lord  Huntingtffwer  re- 
fused to  execute  the  memorial,  and  that  makes  the 
tender  of  a  conveyance  useless.  The  power  to  distrain 
arises  after  the  money  is  raised;  the  money  has  been 
raised,  the  land-tax  has  ceased  to  be  demandable  by  the 
crown.  If  it  is  not  demandable  by  the  defendant,  Lord 
HtmHngtawer  takes  advantage  of  his  own  wrong. 

Cur.  adv.  vuli. 

Lord  Tknterdek  C.  J.  now  delivered  the  judgment 
of  the  Court  After  stating  the  facts  of  the  case,  his 
Lordship  proceeded  as  follows: — 

This  appears  to  be  a  sale  by  an  ecclesiastical  corpor- 
ation, and  the  question  substantially  i%  whether  the  de- 
fendant was  authorised  to  distrain  for  the  arrears  of  the 

Vol.111,  SO  land 
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18d2.       knd  tax,  under  tbe  88th  section  of  the  42  G.  S.  c.  116«, 
_  which  provides  "that  where  the  land  tax  charged  ob 

Qgainu  any  manorsi  &€•  belonging  to  any  bishop  or  other  eocle- 
aiastical  corporation,  shall  have  been  redeemed  by  such 
bishop  or  ecclesiastical  corporation  with  any  monies 
^Ithkh  shall  have  been  raised  Jar  thatjmrpose^  hy  virtue  if 
any  of  the  powers  or  provisions  of  the  recited  acts  or  ihat 
act,  such  land  tax  shall  be  considered  as  yearly  rent,  pay- 
able to  such  bishop  or  other  ecclesiastical  corporation, 
his  and  their  successors,  over  and  above  the  reserved 
rent  (if  any)  during  the  demise  existing  at  the  time  of 
such  sde,  and  shall  be  recovered  and  paid  as  such." 
The  mode  of  raising  money  for  this  purpose  is  pointed 
out  by  the  69th  section.  That  part  of  this  section  which 
is  applicable  to  the  present  case,  empowers  a  body  cor- 
porate to  sell  not-merely  the  fee  simple  and  inheritance 
of  lands  granted  by  it  for  a  beneficial  lease  for  lives,  but 
also  the  rents  and  services  and  other  profits  reserved  on 
such  demises ;  and  in  the  case  of  a  spiritual  corporation 
sole,  it  is  highly  reasonable,  and  musC  have  been  intended 
by  the  legislature,  that  both  should  be  sold  together;  for  if 
the  reversion  expectant  on  a  lease  for  lives  could  be  sold 
without  the  present  rents,  a  prebendary  or  other  eccle- 
siastical corporation  sole,  might  by  a  purchase  of  the 
land  tax  increase  his  own  income  during  the  lives  in 
being,  altogether  at  the  expence  of  his  successor: 
whereas  if  the  rents  as  well  as  the  reversion  were  sold, 
he  would  contribute  a  part  to  the  purchase  from  which 
he  derives  a  benefit.  In  the  one  case  a  much  larger 
portion  of  the  estate  of  the  church  would  be  necessarily 
disposed  of  than  in  the  other;  and  the  facts  of  this 
particular  case  shew  to  what  extent  the  successor  may 
autfer  from  such  a  bai^ain;  as  land  to  the  value  of  (^ 

a  year 
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a  year  will  be  taken  from  him  in  order  to  redeem  an . 
annual  charge  upon  it  of  21/.  10s.  only.  The  ?6th 
section  requires  the  consent  of  the  commissioners  there 
mentioned  to  a  sale,  and  provides  that  no  sale  shall  be 
valid  or  effectual  unless  two  at  least  of  the  commissioners 
shall  certify  their  assent  by  signing  and  sealing  the  deed 
of  sale :  and  this  requisite  of  the  statute  has  not  been 
complied  with.  The  sale  therefore  of  the  reversionary 
interest  in  the  prebendal  estate,  described  in  the  case, 
to  Lord  HuTUingtoweTf  was  not  in  our  opinion  authorised 
by  the  act  of  parliament. 

It  also  appears  to  us  to  be  clear,  that  the  prebendary 
had  no  right  to  distrain  under  the  88th  section,  until 
after  the  precise  quantity  of  land,  and  the  portion  of  the 
reserved  rent  to  be  sold,  were  ascertained,  which  should, 
under  the  83d  section  (a),  be  done  by  the  commbsioners, 

who, 

(a)  Sect.  8S  enacts,  *'  that  where  part  only  of  dhen  manors,  lands, 
tenements,  or  hereditaments  which  may  have  been  .usually  demised  to- 
geiber  by  bodies  pditle  ov  coipdnat  by  one  leaae,  upoB  which  an  entire, 
ancient,  and  accustomed  rent  hath  been  resenred,  shall  be  sold  for  any  of 
the  purposes  of  this  act,  it  shall  be  lawful  for  the  commissioners  to  ap- 
portion such  ancient  rent,  and  to  settle  and  adjtist  the  proportioo  thereof 
which  shaU  from  thenoefbrth  be  paid  or  payable  in  respect  of  such  of  the 
manors  and  other  hereditaments,  comprised  in  the  said  lease,  which  shaU 
be  sold  for  the  purposes  aforesaid,  or  to  settle  out  of  which  part  of  the 
manors,  messuages,  lands,  ttnements,  or  hereditaments  liable  thereto^  the 
whole  of  such  rent  or  rents  (if  the  nature  of  the  reservation  wiU  not 
admit  of  apportionment)  shall  be  reserred  or  paid  in  future ;  and  in 
aU  leases  thereafter  to  be  granted  of  such  last-mentioned  manors  and 
other  hereditaments,  the  sum  so  settled  and  apportioned  shall  be  the 
rent  to  be  reserved  thereon." 

Sect.  88.  enacts,  **  that  where  the  land  tax  charged  on  any  manors^ 
lands,  tenements,  or  hereditaments  belonging  to  any  bishop  or  other 
ecclesiastical  corporation,  shaU  have  been  or  shall  be  redeemed  by  such 
bishop  or  other  ecclesiastical  corporation,  with  any  monies  which  shall 
have  been  or  shall  be  raised  for  that  purpose  by  virtue  of  any  of  the  pr(^ 
visions  of  (he  cedtcd  aett,  or  of  this  act,  such  land  tax  shall  be  oonidtfed 
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I8S2.       who,  it  is  to  be  presumed,  would  take  care  to  settle  the 
"  proportion  in  such  a  manner  as  not  to  allow  the  party 

againti  Selling  to  eujoy  an  undue  share  of  the  benefit,  or  cast 
An  undue  share  of  the  loss  upon  his  successor.  This 
previous  apportionment  is  necessary  to  authorise  a  dis- 
tress, because  the  land  tax  redeemed  is  to  be  considered 
MS  yearly  rent  payable  to  the  prebendary,  over  and  above 
the  reserved  rent,  and  to  be  recovered  and  paid  as  such ; 
but  until  the  quantum  of  the  remaining  rent  is  'ascer- 
tained, how  can  the  whole  rent  to  be  distrained  for  be 
rendered  certain  ?  And  no  proposition  is  more  clear^ 
than  that  there  can  be  no  distress  for  a  rent  of  uncertain 
amount. 

It  is  no  answer  to  this  objection  to  say  that  the  dis- 
tress was  made  for  the  land  tax  only,  by  way  of  ad- 
ditional rent,  for  if  a  person  cannot  distrain  for  an  entire 
rent  because  it  is  not  ascertained,  it  is  equally  clear  that 
he  cannot  for  a  part  of  it;  and  in  our  opinion  a  distress 
is  given  for  the  land  tax,  only  as  forming  an  addition  to 
and  part  of  the  rent,  for  otherwise  the  tenant  of  the  land 
would  be  subject  to  two  distresses. 

It  may  be  further  observed  that  the  defendant  cannot 


•8  jearly  rent  payable  to  such  bishop  or  other  ecclesiastical  oorporatioD» 
hi«  and  their  successorsy  over  and  above  the  reienred  rent  (if  any)  during 
the  demise  existing  at  the  time  of  such  sale,  and  shall  be  recovered  and 
paid  as  such ;  and  the  land  tax  so  redeemed  shall,  in  all  ftiture  demises  of 
such  manon,  lands,  tenements,  or  hereditaments,  be  added  to  the  ancient 
and  accustomed  yearly  rent  reserved  or  made  payable  during  the  terms 
granted  by  such  demises,  and  shaU  be  reserved  and  made  payable  as  such 
accustomed  yearly  rent  during  the  terms  to  be  granted  as  aforesaid,  and 
•ball  be  recovered  and  recoverable  as  such  accustomed  rent  by  the  like 
remedies  as  such  biihops  or  other  eodesiasdcal  corporations  may  use  for 
the  recovery  of  the  ancient  and  accustomed  rent  reserved  upon  such 
demises  :**  and  so  in  the  case  of  an  under-lessee  who  shall  have  agreed  to 
pay  the  land  tax. 

in 
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in  this  case  insist  on  his  right  to  distrain  as  for  a  rent 

charge  on  the  ground  that  he  was  the  purchaser  of^the 

land  tax  with  his  own  money,  or  what  is  the  same  thing, 

money  which  he  had  borrowed  on  his  own  credit,  aiid 

entitled  to  distrain  under  the  154th  section  or  the  12Sd 

and  125th  sections,  for  the  pleadings  do  not  raise  that 

question.     The  question  raised  by  them  is  substantially 

whether  he  be  entitled  under  the  88th  section. 

For  these  reasons,  we  are  of  opinion,  that  the  plaintiff 

is  entitled  to  recover,  and  the  postea  is  to  be  delivered 

to  him. 

Postea  to  the  plaintiff. 


929 


18S2. 

WAKHSft 

agaifUi 


SouLBY  and  Another  against  Smith,  Treasurer  saivnu^, 
of  the  West  India  Dock  Company  (a). 


A  SSUMPSIT.   The  declaration  stated,  that  by  order  The  Weu  India 

j~\  ^  Dock  Art. 

of  the  court  of  directors  of  the  West  India  Dock  59  G.  3,  c69.. 
Company,  the  defendant,  on,  &c.  at,  &&,  put  up  to  sale  twmtytcme ' 

penoosBhall 
be  diiecton  of  the  affairs  of  the  compaoyy  and  that  all  auits  for  any  cauw  of  action  against 
the  company,  shall  be  brought  against  the  treasurer  fbr  the  time  being.  In  aarompsit 
against  the  treasurer,  the  declaration  stated  that»  by  order  of  the  Court  of  Dbwton,  the 
defendant  put  up  goods  to  sale,  subject  to  certain  conditions ;  and  that  in  consideration  that 
the  plaintiffs,  at  the  request  of  the  dirveton,  had  promised  tliem  to  perform  the  conditiona 
of  sale,  they,  the  directorSf  promised  to  perform  the  same  on  their  part.  The  declaration 
then  alleged  a  breach  of  the  conditions  by  the  directors,  and  concluded  that  the  plaintiffs 
brought  their  suit  against  the  treasurer  according  to  the  statute.  At  the  trial  it  appeared 
that  the  goods  bad  been  put  up  and  sold  by  order  of  the  directon,  on  account  of  the  com^ 
pany.  Held,  first,  that  there  was  no  variance  between  the  declaration  which  charged  the 
directors^  and  the  evidence,  which  shewed  that  the  contract  was  the  eompany't ;  and,  secondly, 
on  motion  in  arrest  of  judgment,  that  the  declaration  was  sufficient,  because  the  contract 
alleged  was,  in  legal  effect,  a  contract  by  the  company,  for  breach  of  which  an  actioa  waa 
maintainable  against  the  treasurer. 

(a)  The  plaintiff  waa  nonsuited  on  a  former  trial,  when  the  action  waa 
brought  against  the  defendant  without  describing  him  as  treasurer  of  the 
Weti  India  Dode  Company ;  on  the  ground  that  a  Judgment  against  him 
in  such  an  action  would  malce  him  peiaonaliy  liable. 

SO  3  by 
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IBSS.       by  public  auction  a  quantity  of  turtle^  under  and  «ib- 

ject  to  certain  conditions  in  the  declaration  mentioDed, 
SoDur 

^amit       and  that  in  consideration  that  the  plaintiffs,  at  the  re* 
quest  of  the  directors  of  the  fVeU  India  Dock  Company, 
bad  promised  them  to  perform  the  said  conditions,  they, 
the  directors,  undertook  and  promised  to  perform  the 
same  in  all  things  on  their  part  and  behalf  to  be  per- 
formed :  that  the  plaintiffi  purchased  the  turtle  of  the 
directors,  but  that  they  refused  to  deliver  the  same  ac- 
cording to  the  conditions.     The  declaration  concluded, 
that  the  plaintiffs  brought  their  suit  against  the  de- 
fendant, as  treasurer  of  the  West  India  Dock  Company, 
according  to  the  statute.     Plea,  that  the  company  did 
not  promise,  in  manner  and  form,  &c.     Issue  thereon. 
At  the  trial  before  Lord  Tenierden  C.  J.,  at  the  London 
sittings  after  Michaelmas  term  18S1,  it  appeared  that 
the  sale  was  announced  to  be  made  "  by  order  of  the 
court  of  directors."     The  conditions  referred  to  the 
company  in  a  manner  implying  that  they  were  the 
principals  in  the  sale.     It  was  objected  that  there  was 
a  variance,  inasmuch  as  the  legal  effect  of  the  contract, 
as  proved,  was  to  bind  the  company^  and  there  was  no 
proof  of  any  promises  made  by  the  directors^  as  laid  in 
the  declaration.     Lord   Tenierden   over-ruled  the  ob- 
jection; and  a  verdict  having  been  found  for  the  plain- 
tifis,  a  rule  nisi  was  obtained  for  a  new  trial  upon  the 
above  objection,  or  for  arresting  the  judgment,  on  the 
ground  that  the  declaration  stated  a  contract  made  by 
the  directors,  and  not  by  the  company,  and  that  the 
treasurer  was  liable  (a)  to  be  sued  only  in  actions  to  be 

brought 

(a)  Bf  Ibe  Weii  India  VoA  Act,  39  G.  S.  e.  69.  (public,  1om!»  end 
pfnoaaly)  fi  4S«  it  ii  eiiictcd«  that  twenty-one  penont,  nomiiiated  sod 

appointid 
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» 

brought  against  the  company,  or  for  the  recovery  of  a       1M£» 
claim  on  them. 


John  Willtams  and  Piatt,  on  a  former  day  in  this  term^ 
shewed  cause.  First,  there  was  no  variance,  for  the  con* 
tract  proved  corresponded  literally  as  well  as  substantially 
with  that  alleged  in  the  declaration.  The  contract  made 
by  the  directors  operates  in  legal  effect  as  a  contract  by 
the  company.  Tlie  declaration  merely  alleges  the  agency 
through  which  the  contract  was  made,  and  that  does 
not  negative  that  it  was  mtfde  by  the  company.  The 
fact  that  the  contract  was  made  by  the  directors,  which 
must  have  been  proVed,  is  stated  upon  the  record ;  the 
necessary  legal  consequence  of  that  fact  is,  that  there 
was  a  contract  by  the  company.  [Lord  Tenterden  C.  J. 
There  clearly  is  no  variance.] 

Then  as  to  the  motion  in  arrest  of  judgment,  it  is 


appointed  as  therein  mentioned,  Khali  be  directors  for  conducting  and 
managing  the  affairs  of  tha  said  eompauy. 

By  section  184.  '<  all  actions  instituted  by  or  oo  behalf  of  the  West 
India  Dock  Company  against  any  person  or  persons*  &c.  shall  or  law- 
fully may  be  instituted  in  the  name  of  the  treasurer  for  the  time  being  of 
the  company,  as  Ih^  noofiinal. plaintiff  for  and  on  behalf  of  the  company  | 
and  all  actions  to  be  instituted  by  any  person  or  persons,  &c.  against  the 
ITest  India  Dock  Conapany,  or  for  the  recovery  of  any  claim  or  demand 
upon,  or  of  any  damagea  occasionad  by  the  said  company,  or  for  any 
other  cause  of  action  or  suit  against  the  company,  shaU  or  lawfully  may 
be  instituted  against  the  treasurer  for  the  time  being  of  the  company,  who 
shall  be  the  nominal  defendant  in  such  last  mentioned  actions  and  suits 
respectively,  for  and  on  behalf  of  the  company;  and  such  action^  and 
the  process,  verdict,  judgment,  and  execution  to  be  had  tliereon  re- 
spectively, shall  be  as  valid  and  effectual  against  the  said  company,  and 
their  capital  stock  and  effects,  aa  if  aU  the  members  of  the  company  had 
been  the  defendants  in  the  said  action,  and  actually  named  aa  such  therein : 
Provided  that  the  body  or  goods,  chattels,  lands,  or  tenements  of  such 
treasureTi  shall  not,  by  reason  of  his  being  defendant  in  any  such  action 
or  suit,,  be  liable  to  be  arrested,  seiaed,  detained,  or  taken  in  eucDtioiii 

3  O  4  said 


SOCILBT 
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1SS2.      said  that  the  defendant  is  liable  only  upon  a  contract 
made  by  the  company,  and  not  upon  a  contract  made 
by  the  directors.     The  answer  to  that  is,  that  any  con- 
tract made  by  the  directors  is  in  point  of  law  a  contract 
made  by  the  company,  and  therefore  the  defendant  b 
liable.    The  89  6.  d.  c.  69.  s.  48.  enacts,  that  twenty- 
one  persons,  to  be  nominated  and  appointed  as  therein 
mentioned,  shall  be  directors  for  conducting  and  ma- 
naging the  afiairs  of  the  company.     Here  it  is  alleged 
that  the  turtle  was  put  up  to  sale  by  order  of  the  court 
of  directors.     They  are  d^lscribed  not  by  name,  but  as 
directors.    They  cannot  be  recognised  as  directors  by 
ihis  Court  except  as  persons  acting  for  and  on  behalf  of 
the  company.    The  contract  of  sale  must,  therefore,  be 
taken  to  have  been  made  by  the  directors  in  the  course 
of  conducting  the  affiurs  of  the  company.     Secondly, 
supponng  that  the  count  were  insufficient,  it  is  aided  by 
the  plea,  in  which  the  defendant  thereby  alleges  that  the 
compamf  did  not  undertake  in  manner  and  form,  &c. 
Com.  Dig.  tit.  Pleader,  (C)  85.    Thirdly,  it  is  aided  by 
verdict,  for  the  plaintiff,  by  his  replication,  puts  himself 
on  the  country  to  try  the  issue  tendered  by  the  plea, 
viz.  whether  the  company  undertook,  &c.  and  the  juiy 
have  found  the  affirmative  of  that  issue.     Therefine  the 
form  of  the  postea  will  be^  that  the  jurors  say  that  the 
company  did  undertake  in  manner  and  form  as  the  plain- 
tiff has  in  his  declaration  alleged.     The  general  rule  is 
that  where  a  declaration  omits  that  without  proving 
which  the  plaintiff  could  not  have  recovered,  the  verdict 
will  ud.     Ck>m.  Dig.  tit.  Pkader  (C),  87. 

Sir  James  Scarlett  and  Campbell  contrL    The  declar- 
ation imports  that  a  contract  was  made  by  the  directors 

which 
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which  would  render  them  personally  liable^  and  if  that  be  1 832. 

80^  the  action  is  not  maintainable  against  the  treasurer.  ~ 

Cur*  adv.  VUU.  oganut 


Lord  Tenterden  C.  J*  now  delivered  the  judgment 
of  the  Court.  It  is  said  that  an  action  is  not  maintainable 
against  the  treasurer  of  this  company  on  a  contract  al- 
leged to  be  made  by  the  directors.  We  are  of  opinion 
that  the  contract  stated  in  the  declaration  is  in  legal 
efiect  the  contract  of  the  company.  By  s.  48  of  the  act 
39  6. 3.  €•  69.  the  directors  are  to  manage  the  affairs  of 
the  company.  Any  act  done  by  the  directors  in  the 
course  of  managing  those  affairs  is  in  point  of  law  an  act 
done  by  the  company,  and  any  contract  made  by  the 
directors,  a  contract  made  by  the  company.  The  alle- 
gation therefore  that  the  directors  promised,  imports, 
in  legal  effect,  that  the  company  promised,  and  the 
plea  shews  that  this  was  so  understood  by  the  defend- 
ant* We  do  not,  however,  rely  upon  the  plea,  but 
are  of  opinion  that  the  declaration  is  itself  sufficient 
on  the  ground  that  the  act  of  the  directors  was  the  act 
of  the  company,  and  the  contract  of  the  directors  the 
contract  ol  the  company.  The  rule  therefore  must  be 
discharged. 

Rule  discharged. 


Smcth. 


934  CASES  IN  TRINITY  TERM 

1832. 


George  Martin  against  Mart  Martik. 

J,  beinij  in-      H^HE  derendant  was  tenant  of  a  farm,  at  a  rent  of  76/i 

debted  for  rent      x 

to  her  landlord,         a  year,  to  Jamcs  Sims  and  WiUiam  Stafford^  devisees 

the  latter  pro-      , 

posed  to  c,  her  in  trust  of  Thomas  SpiUtTig.    There  was  142iL  rent  in 

son-in-law,  to  j^       i  i      r    ^      .t        «^  •  11 

take  his  pro-  arrear.  On  the  4th  or  Aprtl  1832,  a  meeting  tO(nc  place 
lecuri^  "V**  between  the  defendant  and  Sims^  when  the  latter  ofiered 
ISil-!™*!!!    to  abate  42/.  of  the  rent  in  arrear,  and  to  take   the 

give  an  answer  ' 

in  a  week  or  ten  balance  by  instalments,  if  the  defendant  would  give  se- 

days.  The  land-  -^  '  ° 

lord  then  asked  curitv  for  their  due  payment.     A  notice  to  quit  was  at 

him  whether  "^  ^  ^  ^  * 

jL  owed  him     the  same  time  served  on  the  defendant,  but  with  the  ex- 

any  thine;  he 

replied  Uiat  press  understanding  that  if  the  proposed  arrangement 
what  she  did  ^^  made,  it  should  not  be  enforced.  The  defendant 
dered  as^°dfL  Stated  that  she  could  not  then  give  an  answer  to  the  pro* 
Withm  the^ten  position,  but  that  she  would  apply  to  her  sons-in-law  and 
cuted  a  warrant  gjyg  an  answer  in  the  course  of  a  fortnight.    On  the 

of  attorney  to      °  ° 

a  upon  which  ifith  of  Jprili  GeoTge  Majiiriy  a  son-in-law  of  the  de- 
judgment  was 

entered  up,  eie-  fendant,  Called  upon  Sims^  and  accompanied  him  to  the 

cution  istued> 

and  c.  took  office  of  his  solicitor,  when  Sims  proposed  to  take  the 
S^Tgoods.  joi"^  and  several  note  of  George  Martin^  and  Di^ 
considering  the  another  son- in-law  of  the  defendant,  payable  in  twelve 
representations   months,  for  the  arrears   due,   abating  therefrom  43Z. 

and  conduct  of  '  '  o 

^'  ^A^P  *d*°  George  Martin  said  he  would  consult  Digby  and  give  an 
fraud  the  land-   answer  in  a  week  or  ten  days ;  he  was  then  asked  by 

lord,  set  aside 

the  warrant  of  Stms  whether  Mary  Martin  owed  him  any  thing.  He 
instance.  replied  she  did  not,  or  what  she  did  owe,  he  should  not 

require  payment  of,  but  should  give  her.  Sims  then 
said  ^*  what  there  is  between  you  and  Mmy  Martin  you 
consider  as  a  gift,"  and  George  Martin  replied  he  did. 
No  further  communication  was   made  to  Sims  or  his 

attorney. 
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attorney.     On  the  26th  o(  Aprils  Maty  Martin  executed        1882^ 
a  warrant  of  attorney  to  George  Martin  for  754/.  1 5s.       71 
for  securing  payment  of  377/.  7s.  6cL  and  judgment  was       ^5^"**^ 
entered  up,  a  fi.  fa.  issued,  and  the  plaintiff  took  posses- 
sion of  the  defendant's  goods.   «It  was  further  stated  by 
Simfi  that  he  and  his  co-trustee  forbore  to  distrain  for  the 
arrears  of  rent,  as  well  from  a  wish  not  to  harass  and 
distress  Mary  Martin^  as  from  the  statements  made  by 
her  and  George  Martin^  and  particularly  by  the  latter 
on  the  occasion  above  mentioned,  when  he  required  time 
to  consult  Digby.     George  Martin^  in  his  affidavit  in 
answer  to  the  rule^  admitted  that  the  question,  whether 
Mary  Martin  owed  him  any  thing,  was  put  to  him,  but 
stated  his  answer  to  have  been,  that  if  he  had  had  the 
money  which  he  had  let  his  father  have  at  different  times, 
and  which  he  had  nothing  to  shew  for,  the  defendant 
would  be  in  his  debt,  but  that  he  considered  those  sums 
a  gift :  he  added,  that  for  his  own  security  he  did  not 
mention  a  promissory  note  of  the  defendant  for  200/. 
which  he  held,  dated  March  1830,  knowing  that  if  he 
bad  done  so,  the  trustees  would  have  put  a  distress  on 
the  premises  and  deprived  him  of  his  debt.     He  further 
swore  that  the  warrant  of  attorney  was  given  for  a  bon& 
fide  debt  owing  from  the  defendant  to  him.    A  rule  nisi 
having  been  obtained  for  setting  aside  the  warrant  of 
attorney. 

Sir  James  Scarlett  now  shewed  cause.  This  applica- 
tion is  made,  not  on  behalf  of  either  of  the  parties  to  the 
warrant  of  attorney,  but  of  another  person,  and  there  is 
no  instance  where  the  Court  has  set  aside  such  an  in- 
strument  at  the  instance  of  a  third  party. 

CamfbeU 
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1892*  Campbell  and  Manning  contrL     The  Court  will  not 

allow  a  jadgment  entered  up  on  a  warrant  of  attorney 

HP^!iui  to  be  made  the  means  of  effecting  fraud  to  the  prejudice 
of  any  person.  Here,  the  plaintiff  by  contrivance  in* 
duced  the  defendant's  landlord  not  to  distrain,  and 
thereby  prevented  him  from  recovering  hb  rent. 

Lord  Tenterden  C.  J.     This  is  a  very  peculiar 
case.    No  doubt  the  Court  has  a  general  authority  over 
warrants  of  attorney,  and  we  ought  to  take  care  that 
such  an   instrument    does  not  operate  improperly  to 
the  prejudice  of  a  debtor,  or,  as  I  think,  of  any  other 
person.    Now  the  fiicts  here  stated  in  support  of  the  ap- 
plication are,  that  the  defendant  being  indebted  to  her 
landlord  for  rent,  the  latter  proposed  to  remit  part  of 
the  sum  due,  and  to  take  the  joint  and  several   pro- 
missory note  of  her  sons-in-law  George  Martin  and 
Digbyt  for  payment  of  the  residue  in  twelve  months ; 
that  George  Martin  at  a  meeting  between  him  and  Sims 
at  the  office  of  Simi^s  solicitor,  said  be  would  consult 
Digby  and  give  an  answer  in  a  week  or  ten  days ;  that 
he  was  then   asked,  whether  his  mother-in-law  Mary 
Martin  owed  him  any  thing ;  and  he  said  she  did  not, 
or  what  she  did  owe  he  should  not  require  the  pay- 
ment of;  that  he  considered  it  a  gift.     George  Martin^ 
in  his  affidavit,  denies  that  he  so  answered;  but  it  is 
clear  from  his  own  shewing,  that  he  conducted  his  part 
of  the  conversation  in  such  a  manner  as  to  induce  a 
belief  that  he^  George  Martin^  had  no  demand  upon  the 
defendant.    Sims,  the  landlord,  being  anxious  to  know 
whether  George  Martin  had  any  legal  claim  on  the  de- 
fendant, Martin  gives  him  reason  to  think  that  he  has 
not,  and  thereby  induces  him  not  to  distrain ;  and  he 

then 
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then  obtains  a  warrant  of  attorney  from  the  defendant  18S2. 

Such  a  contrivance  ought  not  to  prevail.     The  rule  ^ 

must  be  made  absolute.  ogaintt 


LiTTLEDALE  J.  I  doubted  whether  we  could  inter- 
fere on  behalf  of  third  persons,  who  were  not  parties  to 
the  warrant  of  attorney,  and  certainly  no  instance  has 
been  given  of  the  Court's  interposing  in  such  a  case, 
but,  on  principle,  I  do  not  see  why  we  should  not. 

Taunton  J.  I  also  doubted  whether  we  could  inter- 
fere at  the  instance  of  a  third  person,  but  I  think  in  this 
case  the  Court  may  do  so  by  virtue  of  its  general  jurisdio 
tion  over  warrants  of  attorney,  and  because  this  is  a 
fraudulent  transaction.  Here,  the  trustees,  are^  for 
the  time  being,  in  the  situation  of  owners  of  the  pro- 
perty, and  then  the  plainti£P  by  his  contrivance  gets  the 
distress  delayed  by  which  the  landlord  might  have  re« 
covered  his  rent,  procures  a  warrant  of  attorney  to 
be  executed,  enters  up  judgment  on  it,  and  issues  exe- 
cution, and  by  that  sweeps  away  what  otherwise  would 
have  been  the  subject  of  distress.  The  landlord  by  his 
lien  would  have  been  quasi  owner  of  the  property,  and 
in  that  respect  he  may  be  considered  for  the  present 
purpose,  as  representative  of  the  debtor. 

Rule  absolute. 


Mabtin. 
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1892. 


Saturday, 
June  I6lh, 


The  King  against  The  Justices  of  Middlesex. 


9G  T^%i      O^^  William  Spicer  had  been  for  sixteen  years  the 
fornegulating  occuDier  of  a  Dublic  house  called  the   Tcrwer.  in 

the  granting  of  "^  '^ 

licences  to  inn.  Tower  Street^  in  the  parish  of  Saint  Giles  in  the  Fields^ 

keepers,  &c.        •       »    . 

by  section  27.    m  Middlesex^  and  annually  licensed  to  sell  exciseable 

enactSi  *' that      .. 

any  person  who  hquors.     On  the  2Sd  of  May  18S2,  one  Robert  Williams 
seff  aggriereir'  ^^Ppii^d  to  the  licensing  magistrates  of  the  Hdbom  di- 

bj  any  act  of 
any  justice 
done  in  eie- 
cutioD  of  that 
act,  may  ap- 
peal against 
such  act  to 
the  quarter 


vision  for  authority  to  open  a  house  (not  before  licensed 
to  sell  exciseable  liquors)  situate  within  seventeen  yards 
of  Spicer^Si  and  the  magistrates  having  granted  Williams 
the  licenccy  Spicer j  considering  himself  thereby  aggrieved, 
sessions,"  &c.  appealed  to  the  next  quarter  sessions.  That  Court,  being 
the  words  of  opinion  that  he  was  not  a  party  grieved  within  the 

iklaumnk /dm-  T^^^^^^g  of  the  act  9  G.4.  c.ei.  s.  27.>  refused  to  hear 
self  aggrieved^"   the  appeal.     A  rule  nisi   having  been  obtained  for  a 

mean  a  person  ^  ^  ° 

imnudiateisftg^  mandamus,  commandin<y  the  defendants  to  hear  the  ap- 

gnered,  as  by  " 

refusal  of  a       peal,  on  a  former  day  in  this  term 

licence  to  him- 
self, by  £ne, 

one'who  is  only  The  Attorney-General^  Campbell  and  Adolphns  shewed 
a^riered ;  and,  cause.  The  sessions  decided  properly;  Spicer  was  not  a 
wh^^wM^^i^^  party  aggrieved  within  the  meaning  of  the  statute  9  G.  4. 
*"*"ed***r  ^-  61-  ^'  27.,  which  enacts  that,  any  person  who  shall 
cence  to  a  party  think  himself  affgrieved  by  any  act  of  any  justice  done 

to  open  a  public  "°  j        j  >!  <» 

house  not  before  in  the  execution  of  that  act  may  appeal  to  the  quarter 

licensed,  within  ,  «      ^  i  i     i  •  i_ 

a  very  short  sessions,  and  the  Court  are  to  hear  and  determine  the 
licensed  public  appeal  With  or  without  costs,  as  to  them  shall  seem  meet, 
cuph^'of^T"  A°^  ^"  ^^^^  ^^  °^^  appealed  against  shall  be  the  refusal 
could  not  aL  *^  grant  or  transfer  a  licence,  it  shall  be  lawful  for  the 
P^  against      Court  to  grant  or  transfer  the  licence,  &c.    The  refusal 

to 
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to  grant  or  transfer  a  licence  to  a  party  applying  is        1882. 

clearly  a  matter  of  appeal,  but  there  is  nothing  to  shew 

that  the  granting  of  a  licence  to  another  is  so.     Spicer       agaitut 

The  Justices  of 

himself  had  only  a  licence  to  continue  till  the  end  of  the    MmoLstn. 
current  year ;  he  had  a  mere  possibility  of  having  it 
renewed. 


Scarlett  and  Clarkson  contra.  The  object  of  the  l^is- 
lature  in  giving  an  appeal  to  the  quarter  sessions,  was 
to  prevent  improper  practices  either  in  the  granting  or 
refusal  of  licences.  A  man  who  had  carried  on  the 
business  of  a  publican  for  sixteen  years  might  reasonably 
consider  himself  aggrieved  by  the  granting  of  a  licence 
to  another  to  sell  exciseable  liquors  in  the  immediate 
neighbourhood,  and  he  is  within  the  words  of  the  twenty- 
seventh  section,  ^^  a  person  thinking  himself  aggrieved 
by  an  act  of  a  justice  done  in  execution  of  the  act." 

Cur.  adv.  vuli. 


LiTTLEDALE  J.  now  delivered  the  judgment  of  the 
Court.  The  question  in  this  case  depends  on  the  statute 
9  G.  4.  c.  61.,  entitled  "  an  act  to  regulate  the  granting 
of  licences  to  keepers  of  inns,  alehouses,  and  victualling 
houses  in  England"  which  enables  justices  at  an  annual 
special  session  to  license  innkeepers,  &c.  to  sell  excise- 
able  liquors  on  their  premises.  Section  27.,  on  which 
the  question  arises,  enacts  *^  that  any  person  who  shall 
think  himself  aggrieved  by  any  act  of  any  justice  done 
in  or  concerning  the  execution  of  that  act,  may  appeal 
to  the  quarter  sessions ;''  and  the  question  is,  .whether 
the  statute  extends  to  a  case  like  the  present.  We  are 
of  opinion,  that  it  does  not.  We  think  the  words 
<<  person  who  shall  think  himself  aggrieved,"  mean  a 

person 
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18S2.       person  who  is  immediately  aggrieved  by  the  act  done, 
'    !~       as  by  the  refusal  of  a  licence  to  himself  by  fine,  &€• 

Tlie  Kma  ^  9     j       -^ 

tuiouut        and    not    one  who  is  only  consequentially  afymeved. 
Mroni.iwr.     Even  if  that  were  not  so,  it  might  be  very  questionable 
whether  Spicer  was  a  party  grieved  within  the  mean- 
ing of  the  statute ;  but  this  is  not  necessary  for  us  to 
decide.     The  meaning  of  the  words  **  party  grieved,** 
was  much  considered  in  the  case  of  Rex  v.  Taunton 
St.  Mary  {a).    The  question  there  arose  on  the  statute 
5&6  Wm  4^  M.  c.  11.  5.  S.  which  gives  costs  to  the  prose- 
cutor, on  certiorari,  if  he  be  the  party  grieved,  and  several 
persons  were  held  entitled  to  costs  as  prosecutors  of 
an  indictment  for  not  repairing  a  highway,  they  havbg 
used  the  way  for  many  years  in  passing  and  repassing 
from  their  homes  to  the  next  market  town,  and  being 
obliged  by  reason  of  the  want  of  repair  to  take  a  more 
circuitous  route.     There,  the  prosecutors  sustained  a 
particular  inconvenience ;  but  I  do  not  see  that  Spicer 
in  this  case  can  be  considered,  in  any  sense,  as  a  party 
grieved.     He  had  a  mere  licence  for  a  year^  be  bad  no 
vested  right  to  sell  exciseable  liquors  beyond  that  time* 
He  might  indeed  be  prejudiced  by  another  person  being 
permitted  to  carry  on  the  same  business  in  hb  neighbour^ 
hood,  but  that  is  not  a  grievance  in  point  of  law.    Jn 
Com.  Dig.  tit.  Action  on  the  Case  for  a  Nuisance^  (C.)  it 
is  is  said  that  such  action  **  does  not  lie  upon  a  thing 
done  to  the  inconvenience  of  another  i**  as  if  a  man  erect 
a  mill  near  to  the  mill  of  another  (not  being  imme* 
morial) ;  or  if  a  schoolmaster  set  up  a  school  near  to  the 
school  of  another,  or  '*  if  a  foreigner  use  a  trade  within  a 
borough  to  the  prejudice  of  a  freeman,  unless  he  be  re- 

(a)  djf.  {■&465. 

strained 
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strained  by  a  custom  or  by  law."    Section  21.  authorizes  •     1888. 

the  justices  at  quarter  sessions  for  a  third  offence  against 

the  tenor  of  the  licence,  under  the  circumstances  therein        a^ninic 

IlieJuttioetof 

mentioned,  to  adjudge  the  licence  granted  under  that  act  Misolubx. 
to  be  forfeited  and  void,  and  not  only  that,  but  the 
excise  licence  Is  thereupon  declared  to  be  void.  But 
there  is  no  provision  as  to  what  would  become  of  the 
excise  licence  in  case  the  justices  at  sessions  were  to  de- 
prive the  party  complained  against  of  his  licence  under- 
this  act;  and  it  would  be  very  hard  if,  after  he  had 
gone  to  the  expence  of  obtaining  an  excise  licence,  it 
were  defeasible  at  the  discretion  of  the  justices. 

Rule  discharged. 


The  King  against  The  Justices  of  Essex.       satHtday, 

^  June  16th. 

A   RULE  nisi  had  been  obtained  for  a  mandamusi  Theoycncen 
calling  on  two  justices  of  Essex  to  issue  a  warrant  accustomed  to 
for  levying  by  distress  on  the  goods  of  James  Pepper^  ofcofiecting'*' 
com   Sl9l.  remaining  in  his  hands  and  those  of  John  ^^^inTh 
Woodj  as  late  overseers  of  the  poor  of  the  parish  of  ^^J  ^^^ft  ^^^' 
Woodford^  and  due  from  them  to  the  said  parish.   It  ap-  •ppo«nt«l  over- 

.  .  seers,  and  A* 

peared  that  Peppercorn  and  Wood  were  appointed  joint  having  dis- 

n        \  •  ^      .»       •  charged  his 

overseers  for  the  year  commencmg  April  4th  1831;  that  own  half  year*i 
the  custom  of  the  parish  was,  for  the  overseers  to  divide  hiicoUesgae 

to  do,  and  did, 
the  other  likewise.  He  afterwards  delivered  in  the  annual  overseers*  account  to  the  vestry, 
inAking  no  distinction  between  the  half  years.  It  being  urged  that  both  overseers  should 
sign  the  account,  B-t  after  some  objection,  subscribed,  with  A,,  a  declaration  that  they 
believed  it  to  be  correct:  but  on  passing  the  account  at  special  sessions,  B,  refused  to  swear 
to  its  accuracy,  saying  that  he  knew  nothing  of  it  except  having  examined  the  vouchers,  and 
it  was  passed  on  the  oath  of  A,  only.     A  £ilance  remained  unpaid  to  the  psri&h  : 

Held,  that  the  signature  of  B,  was  not  an  adoption  uf  his  colleague's  acu  during  the 
latter  half  year;  and,  therefore,  {Parke  J,  dubitante)*that  A.  could  not  be  considered  as 
B*%  agent  during  that  half  year;  but  (per  Parke  J.)  that  at  all  events  a  distress  could  not 
bsue  against  J9.,  the  precise  anraar  during  that  period  not  being  ascertained. 

Vot.  III.  3  P  the 
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18S2.       the  duty  between  them  by  half  years;  and  it  was  stated 

,_.  that  when  (as  had  frequently  happened)  one  overseer  had 

ofsauut       procured  his  co-overseer  or  any  other  person  to  do  his 

The  Jastiees  of  ,  "^ 

£ss».       half-year's  duty  for  him,  the  overseer  so  relieved  had 
been  considered  responsible  for  the  rates  during  that 
period  being  duly  collected  and  accounted  for,  and  the 
other  party  had  been  looked  upon  as  his  agent     In 
this  instance  the  first  half-year's  duty  devolved  on  Wood^ 
and  he  afterwards  made  an  offer  to  Peppercorn  to  per- 
form the  duty  for  his  term  also,  which  the  latter  accepted. 
It  was  alleged,  but  denied  in  the  affidavits  in  opposition 
to  the  rule,  that  Wood  was  promised,  or  expected,  some 
remuneration  for  so  doing.     The  account  of  the  over- 
seers with  the  parish  at  the  end  of  the  year  was  rendered 
by  Woodj  and  no  distinction  was  made  in  it  between  the 
two  half  years.     It  was  submitted  to  a  vestry  meeting, 
and  some  person  there  insisting  that  the  business  could 
not  proceed  unless  the  accounts  were  signed  by  both 
overseers.  Peppercorn^  though  he  objected  at  first,  con- 
sented to  sign,  as  expressing  his  belief  that  the  account 
was  correct;  and  he  and  Wood  subscribed  the  following 
declaration :  ^'  we  the  undersigned  believe  the  above  to  be 
correct."     In  April  1832,  the  account  was  submitted  to 
the  justices  in  petty  sessions,  pursuant  to  50  G.  3.  c.  49. 
5.  1.  and  Peppercorn  was  required  to  verify  it  on  oath, 
but  refused  to  do  so  on  the  ground  that  it  was  not  his 
account,  and  he  knew  nothing  of  it  beyond  having  ex- 
amined it  with  the  vouchers.     The  account  was  allowed 
on  the  oath  of  Wood  alone.     A  balance,  admitted  to  be 
due  to  the  parish,  remained  unpaid  at  the  time  of  this 
application. 

Campbell  and  Thesiger  now  shewed  cause.     One  joint 
overseer  is  not  liable  for  the  defaults  of  the  other.    Btx 

V.  I^e 
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▼.  Tie  Justices  of  Gloucestershire  (a).     It  is  true  Pepper*       1832. 
com  siflned  the  account)  but  he  did  it  only  sub  modo^ 

The  Knro 

and  not  as  a  joint  accountant.    It  is  not  made  out  by       i^oifut 

TtlM  JllliflW  of 

the  affidavits  that  Wood  was  his  agent     At  all  events  a       Emu. 
distress  warrant  could  not  issue  till  it  was  ascertained 
what  portion  of  the  balance  was  due  from  Peppercortu 

Sir  James  Scarlett  and  TomUnsonf  contra.  Pepper-- 
com  knew  the  duty  that  was  cast  upon  him  during  the 
last  half  year  of  hia  office ;  he  permitted  Wood  to  trans- 
act the  business  for  him,  signed  his  account,  and  must 
be  taken  to  have  adopted  his  acts.  As  between  Pepper*- 
com  and  the  parish,  he  was  the  overseer  during  the  last 
half  year.  The  parish  is  not  to  lose  the  benefit  of  his 
responsibility  because  he  employed  an  agent  The 
statute  does  not  render  it  necessary  that  either  overseer 
should  verify  the  account  on  oath :  it  only  empowers 
the  justices  to  administer  an  oath  if  they  shall  so  think 
fit 

Lord  Temterden  C.  J.  I  am  of  opinion  that  tbb 
rule  cannot  be  made  absolute.  Where  there  are  two 
overseers,  it  may  be  bud  down  generally  that  the  one  is 
not  answerable  for  the  malversation  or  misappropriation 
of  the  other.  Here,  the  only  ground  for  charging 
Peppercorn  is,  that  he  signed  the  account  But  the 
signature  was  given  under  these  circumstances.  (His 
Lordship  here  stated  them.)  He  was  then  called  upon 
by  the  magistrates  to  verify  the  account  on  oath.  I 
think  that,  by  the  first  section  of  50  6.  S.  c.  49.,  it  is 
not  imperative  on  justices  to  compel  overseers  to  verify 
on  oath,  if  they  are  otherwise  satbfied  that  the  account 

(a}  \B.^Ad.U 

3  P  2  is 


JO, 
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°  1852.  is  correct  In  this  case  Peppercorn^  on  being  asked  to 
""""■""  swear  to  the  account,  very  properly  declined,  saying 
affdntt       that  he  knew  nothing  about  it,  the  whole  buainess  having 

The  Justicei  of  . 

Etsxz.  been  done  by  Wood.  It  is  said  that  Wood  acted  as 
.'  Peppercom^s  agent,  at  his  instance,  and  in  exp«€tatioa  of 
a  recompence ;  but  that  is  denied  by  the  affidavits  6n 
the  other  side,  and  it  is  easy  to  suppose  that  Wood  might 
be  glad  to  receive  the  money  during  the  remaining  half 
year  without  any  such  offer  on  the  part  of  Peppercorn 
as  is  suggested.  The  ground  for  this  application  then 
is,  the  fact  that  Peppercorn  signed  the  account,  and  I 
think  that  signature,  coupled  with  his  subsequent  refusal 
to  verify  the  account  on  oath,  does  not  enable  us  to  say 
that  he  is  liable  for  the  malversation  of  his  brother  officer. 


Little  DALE  J.  concurred. 

Parke  J.  I  am  of  the  same  opinion*  As  to  the  joint 
liability  of  Peppercorn  on  the  aocount  in  general,  the 
only  evidence  to  fix  it  upon  him  ia  his  signature ;  but 
that  is  explained  by  die  words  to  which  it  is  subscribed, 
'*  we  believe  the  above  to  be  correct,"  and  by  the  other 
matter  stated  in  the  affidavits.  I  have  some  doubt 
whether  Wood  might  not  be  considered  the  agent  of 
Peppercorn  during  the  latter  half  year;  but  if  so^  Ido 
not  see  how  we  could  grant  this  rule  before  there  was  an 
account,  shewing  how  much  he  was  answerable  for  in 
•  respect  of  that  period.  The  rule  must  therefi>re  be 
discharged. 

1 

Taunton  J.  concurred. 

Rule  discharged  (a). 

(o)  See  fas  to  an  apportionment  of  duty  by  constables)  the  judgment  of 
Lord  ElUnbonugh  in  Sex  t.  Taunton  St.  Mary,  SM.fS.  471. 


f> 
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1832.  * 


I"  ^  ^  ■ 


Miles  against  The  Inhabitants  of  Bustol. 

A  CTION  on  the  7  &  8  G.  4.  «•  8L,  to  recover  damagles  A  plaintiff  btr. 
for  injury  done  by  a  riotous  assembly  to  the  plaiih-  IcfioiTln'this*^ 
tiff's  houses  and  property.    The  plaintiff,  after  he  had  ^"hiilSldf 
commenced  his  action  in  this  Court,  brought  another  ^^^g^Q^^ 
in  the  Exchequer  for  the  same  cause,  as  appeared  from  ^  ^h  i^^'^ 

''  ^  requim  luch 

the  particulars  delivered  in  both  actions.    A  rule  nisi  ^cuon  to  be 

,  /•         1  •  broiigbt  witbia 

having  been  obtained   for   discontinuing  the  present  three  monthi,) 

afterwarda  coia- 
action,  menccd  aootber 

action  in  the 
Eicbequer  for 

Matde  now  shewed  cause.     The  proper  course  for  the  ^i^Sjun  "on 
defendants  was  to  plead  in  abatement  to  the  action  in  n>^><>D>  <»m^ 

'^  peiled  the 

the  Exchequer  the  pendency  of  another  action.    In  pi«ntiffto 

make  his  elcc- 

Dicas  Y.  Jm/{a)f  an  application  was  made  to  the  Court  tion  in  which 

suit  be  woold 

of  Common  Pleas  to  stay  proceedings^  on  the  ground  proceed. 
Uiat  a  former  action  for  the  same  cause  had  been  re- 
ferred to  an  arbitrator  by  a  rule  of  court,  by  which  the 
plaintiff  was  precluded  from  bringing  any  new  action ; 
but  that  Court  refiised  the  application.  Independently 
of  that,  the  action  in  thb  Court  having  been  first  com- 
menced, was  properly  brought;  and  if  the  second  action 
is  improper,  the  application  should  have  been  made  to 
the  Court  of  Exchequer. 

Campbell  contra.  Two  actions  have  been  commenced 
in  different  courts  for  the  same  cause,  for  the  evident 
purpose  of  defeating  the  provisions  of  this  act  of  parlia- 

f-  (a)  6  Bing,  S19, 

3  P  s  ment, 


946 


CASES  IN  TRINITY  TERM 


1832. 

Mitu 

agaiiut 

Hie  Inbabit- 

ADtiOf 

Bauvou 


ment)  the  third  section  of  which  requires)  that  an  action 
shall  be  brought  within  three  months  after  the  com- 
mission of  the  offence ;  and,  there  being  no  dispute  as 
to  the  &cts»  the  Court  will,  on  a  summary  application, 
interfere  to  prevent  this.  At  all  events,  the  plaintiff 
should  be  called  upon  Co  elect  in  which  action  he  will 
proceed. 


Lord  Tenterden  C.  J.  This  Court  cannot  interfere 
absolutely  to  prevent  the  plaintiff's  proceeding  in  an 
action  which  was  properly  brought  here;  nor  have  we 
any  control  over  the  action  in  the  Exchequer.  But  we 
have  authority  to  say,  in  the  action  depending  in  our  own 
Court,  that  he  shall  not  proceed  further  in  that,  unless 
he  abandon  the  one  in  the  Exchequer.  He  must,  diere- 
fore,  make  his  election. 


Meade*    The  plaintiff  will  elect  to  proceed  imme- 
diately in  the  action  in  this  Court 

Rule  discharged  on  the  plaintiff  so  undertaking. 
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18S2. 


Thundayf 

The  King  against  Charles  Pinney,  Esquire.     5?tt^2^  ^ 

Kov,  Itt. 

nrHIS  was   an    inrormation   filed   by  his    Majesty's  A  justice  called 

-^  upon  to  sup- 

Attorney-General.     The  first  count  stated,    that  press  a  not,  is 
on  the  29th  of  October  1831,  and  before  and  after-  u^^to^do  all  he 
wards,  and  at  all  and  each  of  the  several  times  herein-  hU^pow»,  Ui'i^ 
after  mentioned,    Charles  Pinney^  late  of  the   city   of  ^^^^^ 
Bristol  and  county  of  the  same  city,  Esquire,  was  mayor  f'°"  *"**'i*J 
of  the  said  city,  and  one  of  the  justices  of  our  said  lord  ordinary  pru- 

,  dence,  firmness, 

the  king  assigned,  &c.     That  heretofore,  to  wit  on  the  and  activity) 

.,         \      n  ^      1        *       \  •!•  '1  1  under  the  cir- 

said  29th  of  Octooerj  m  the  said  city  and  county,  there  cumstances4 
bad  been  divers  tumults,  riots,  routs,  and  unlawful  as-  ofTntentiQaL 
semblies   of  great  numbers   of  evil   disposed  persons  hcfiUlslBThL 
within  the  said  city  and  county,  and  divers  and  violent  ^"S'   .  , 

•'  •' '  Nor  IS  it  a 

breaches  of  the  peace  of  our  lord  the  king,  and  divers  defence  that  he 

acted  upon  the 

violent  attacks  and  outrages  had  been  committed  in  the  best  profes- 

sional  adrice 

said  city  and  county,  upon  the  persons  and  property  of  that  could  be 
divers  of  his  said  majesty's  subjects  there;  whereof  the  legal  and  mi- 
said  C.  P.  so  being  such  mayor  and  justice  as  afore-  hiB2onduct*ha8 
said,  then  and  there  had  notice;— that  on  the  next  day  ^i\^njV'* 
after  the  said  29th  of  October,  to  wit,  on,  &c.,  to  wit,  .  ^"  ^9Vk^ 

'  mg  a  not,  he 

is  not  bound 
to  head  the  special  constables,  or  to  ammge  and  marshal  them ;  this  is  the  duty  of  the  chief 
constables. 

Magicftrates  are  not  criminally  answerable  for  not  having  called  out  special  constablep, 
and  compelled  them  to  act  pursuant  to  1  &  2  ^.  4.  c.  41.  unless  it  be  proved  that  inform- 
ation was  laid  before  them  on  oath,  of  a  riot,  &c.  having  occurred  or  being  eipected. 

A  magistrate  is  not  chargeable  with  neglect  of  duty  for  not  having  called  out  the  posse 
comitatus,  in  case  of  a  riot,  if  he  has  given  the  lung's  subjects  reasonable  and  timely  warn- 
iog  to  come  to  his  assistance. 

Applying  personally  to  some  of  the  inhabitants  of  a  city,  calling  at  the  houses  of  othen, 
employing  other  persons  to  do  the  same,  sending  notices  to  the  churchwardens,  &c.  (on 
a  Sunday)  to  be  published  at  the  places  of  worship,  requiring  the  people  to  meet  the  magia- 
trates  at  a  stated  time  and  place,  in  aid  of  the  civil  power,  and  for  the  protection  of  the 
city,  and  posting  and  distributing  other  nodces  to  tlie  like  effect,  is  reasonable  warning, 
the  riot  having  recently  broken  out. 

A  magistrate  who  calls  upon  soldiers  to  suppress  a  riot,  is  not  bound  to  go  with  tKfWi 
in  person ;  it  is  enough  if  he  gives  them  authority. 

3  P  4  in 
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1BS2.  in  the  city  and  county  aforesaid,  divers  wic^eil  Md  *evil 
disposed  persons  to  the  number  of  5000  anc)  morey 
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ajptihtt  whose  names  are  at  present  unknown  to  ihe  said  Afi- 
torney«Genera],  with  force  and  arms  unlawfully,  riotr 
ously,  routously,  and  tumultuously  assembled  thenb- 
selves  together  in  different  parts  of  the  said  city  and 
county,  armed  with  iron  bars,  iron  crows,  pickaxas^ 
hammers,  pieces  of  wood  and  bludgeons^  with  intent  to 
disturb  the  public  peace,  and  to  make  riots^  routs^ 
tumults,  and  affrays  in  the  said  city  and  county,  and 
to  commit  breaches  of  the  peace  and  outrages  upon  the 
persons  and  property  of  his  majesty's  peaceable  sub- 
jects  there;  of  all  which  premises  the  said  C.  P.  so 
being  such  mayor  and  justice  as  aforesaid  then  and 
there  also  had  notice.  That  divers,  to  wit  SOOO9  of  the 
said  persons,  so  being  unlawfully  riotously,  &c.  as- 
sembled together  armed  as  aforesaidy  and  divers  other 
persons  to  the  said  Attorney-General  also  unknown^ 
afterwards,  to  wit  on  the  day  and  year  last  aforesaid^  att 
&&,  with  force  and  arms  wickedly  and  unlawfully  at- 
tacked, and  with  the  said  hammers,  pickaxes»  &&  forced 
and  broke  open  a  certain  common  and  public  prison 
there  called  the  Bridewell,  and  then  and  there  made 
a  great  riot,  noise,  tumult  and  affray  there,  for  a  long 
space  of  time,  to  wit  for  eight  hours;  and  during  that 
time  unlawfully,  wilfully,  maliciously^  and  with  forces 
burned,  demolished,  and  destroyed  the  said  prisooj 
and  rescued  divers,  to  wit  100,  prisoners,  who  were 
then  and  there  lawfully  confined  in  the  said  prisoDj 
and  suffered  them  to  go  at  large.  Averment,  as  be- 
fore, that  the  defendant  had  notice.  That  afterwardst 
to  wit,  on  the  same  day,  &c.,  at,  &c.,  a  great  numbert 
to  wit  3000,  of  the  said  persons  so  being  rioU>u4ys  .^te» 

assembled 
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lUBettbled  as  aforesaid,  armed  as  aforesaid,  and  divers       18S2. 
other  persons  also  to  the  said  Attorney- General  un-      "7       " 
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known,  wkh  force  and  arms  wickedly  and  unlawfully  ^aintt 
attacked,  and  with  the  said  hammers,  pickaxes,  &c., 
forced  and  broke  open  a  certain  other  public  and  com- 
mon prison  in  the  city  and  county  aforesaid,  called 
the  Gaol,  and  then  and  there  made  another  great  riot, 
noise,  tamult  and  affray  there,  for  a  long  space  of  time, 
•to  wit  for  six  hours ;  and  during  that  time  unlawfully, 
wilfully,  maliciously,  and  with  force  partly  burned,  de- 
molished, and  destroyed  the  same,  and  rescued  and  set 
at  large  divers,  to  wit  100,  prisoners,  who  were  then 
and  there  lawfully  confined  in  the  said  last-mentioned 
gaol.  Notice  to  defendant,  as  before.  That  afterwards, 
to  wit  on  the  same  day,  &c.,  at,  &c.,  a  great  number,  to 
wit  SOOO,  of  the  said  persons  so  being  riotously,  &c., 
assembled  as  aforesaid,  aimed  as  aforesaid,  and  divers 
other  persons  also  to  the  said  Attorney-General  unknown, 
with  force  and  arms  wickedly  and  unlawfully  attacked, 
and  with  the  said  hammers,  pickaxes,  &c.,  forced  and 
broke  open  a  certain  messuage  and  dwelling-house  in  the 
cky  and  county  aforesaid,  of  and  belonging  to  the  Lord 
Bishop  of  Brisiolf  and  then  and  there  made  another 
great  tumul^  riot,  disturbance,  and  aflfray  for  a  long 
space  of  time^  to  wit  for  the  space  of  eight  hours ;  and 
then  and  there  during  that  time  unlawfully,  wilfully, 
maliciously,  and  with  force  burned  and  demolished  the 
^aid  messuage  and  dwelling  house,  and  wholly  destroyed 
the  furniture,  and  other  goods  and  chattels  therein,  to 
wit  at,  &c.  Notice,  &c.  That  afterwards,  to  wit  on  the 
san>e  day,  &c.,  at,  &c«,  a  great  number,  to  wit  3000,  of  the 
laid  persons,  so  being  riotously,  &c.  assembled  as  afore- 
Bhiif  armed  as  aforesaid,  and  divers  other  persons  also 
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1882.       to  the  said   Attorney-General  unknown,  wilfiiUj  and 
'""""^       maliciously,  and  with  great  force  and  violence  attacked^ 
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^gauut  forced,  and  broke  open  divers,  to  wtt  100,  messuage^ 
and  100  dwelling  houses,  of  and  belonging  respectively 
to  divers  of  his  majesty's  subjects,  situate  in  a  certain 
place  in  the  said  city  ai^d  county,  to  wit  in  a  certain 
place  there  called  Queen  Square^  and  then  and  there 
made  a  great  riot,  &c.  there  for  a  long  space  of  time^ 
to  wit  twelve  hours;  and  during  that  time  then  and  there 
unlawfully,  wilfully,  maliciously,  and  with  force  burned, 
demolished,  and  destroyed  the  said  messuages  and  dwell- 
ing-houses, and  the  furniture  and  other  goods  and 
chattels  therein,  and  stole,  took,  and  carried  away  divers 
goods  and  chattels  of  and  belonging  to  divers  of  his 
said  majesty's  subjects  then  and  there  being,  and  gready 
terrified  and  alarmed  the  inhabitants  of  the  said  city 
and  county.  Notice,  &c.  Nevertheless,  the  said  At- 
torney-General in  fact  saith  that  the  said  C.  P.  so  then 
and  there  being  such  mayor  and  justice  of  the  peace  as 
aforesaid,  and  well  knowing  of  the  said  riots,  tumults, 
and  affrays,  and  of  the  said  burning,  demolishing,  and 
destroying  of  the  said  gaols  and  messuages,  and  of  all 
other  the  premises  aforesaid,  but  disregarding,  and  wilful- 
ly, and  wrongfully  neglecting  the  duties  of  his  said  office 
as  such  justice  of  the  peace  as  aforesaid,  did  not  then  and 
there  suppress  or  put  an  end  to,  or  endeavour  to  sup- 
press, &c.  or  use  due  means  or  exertions  to  suppress, 
&c.  the  said  riots,  tumults,  and  affrays,  and  the  said  burn- 
ing, demolishing  and  destroying  of  the  said  gads  and 
messuages,  and  the  violences,  breaches  of  the  peace  and 
outrages  as  aforesaid,  as  he  could  and  might,  and  ought 
to  have  done^  or  endeavour  to  execute  the  powers  and 
authorities  by  the  laws  of  this  realm  vested  in  him  the 
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said  C.  P.  as  such  justice  of  the  peace  as  aforesaid  in 
that  behalf;  btit  the  said  C.  P.  then  and  theire^  to  wit 
oh  the  day  and  year  first  aforesaid,  and  from  thence 
continually  during  all  the  time  aforesaid,  in  the  city  and 
county  aforesaid,  wQfulIy  and  unlawfully  neglected  his 
duty  in  that  behalf,  and  omitted  to  suppress  and  put  an 
end  to,  and  to  endeavour  to  suppress,  &c*  the  said 
riots,  tumults,  and  affrays,  and  the  said  burnings  of 
the  said  gaols  and  messuages,  and  the  violences, 
breaches  of  the  peace,  and  outrages  aforesaid,  and  to 
provide  and  organise  sufficient  force  for  suppressing 
the  same,  although  he  was,  on  the  day  and  year  first 
aforesaid,  and  frequently  afterwards,  during  the  time 
aforesaid,  requested  so  to  do,  to  wit  in  the  city  and 
county  aforesaid;  but  the  said  C.  P.  during  all  the 
time  aforesaid  wholly  refused  and  neglected  so  to  do, 
or  to  give  such  orders  and  directions  as  were  necessary 
for  restoring  peace  and  tranquillity  in  the  said  city  and 
county,  and  as  he  the  said  C  P.  was  of  duty  bound  to 
have  given ;  and  did  withdraw  and  conceal  himself  not 
only  from  the  said  persons  so  unlawfully,  riotously,  and 
tumultuously  assembled  as  aforesaid,  but  also  from  all  such 
of  hb  majesty's  loyal  and  peaceable  subjects  then  and 
there  being  in  the  said  city  and  county  as  stood  in  need 
of  his  the  said  C  P/s  orders  and  assistance ;  and  did 
wilfully  and  unlawfully  n^lect  and  omit  to  execute  or 
endeavour  to  execute  any  of  those  powers  or  authorities 
by  the  laws  of  this  realm  vested  in  him  the  said  C  P., 
as  such  justice  of  the  peace  as  aforesaid  in  that  behalf; 
and  did  then  and  diere  wilfidly  and  unlawfully  permit 
and  su£fer  the  said  persons  so  unlawfully,  riotously,  and 
tumultuously  assembled  as  aforesaid  to  be  and  continue 
so  unlawfully,  &c.  assembled  in  the  commission  of  the 

afore- 
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18SQ»       aforesaid  vlolencesi  burningsi  and  destructions  of  pro- 
■^■■"       pcrty,  breaches  of  the  peace,  and  outrages,  for  a  long 
asainM       space  of  time,  to  wit  during  all  the  time  aforesaid,  to  wit 
in  the  city  and  county  aforesaid,  contrary  to  the  duty  of 
his  said  office  as  justice  of  the  peace  as  aforesaid,  in 
contempt,  &c.  to  the  evil  example,  &&  and  against  the 
peace,  &c.     The  second  count  stated,  that  the  defendant 
was  a  justice  of  the  peace  for  the  city  of  Bristol  and 
county  of  that  city ;  and  that  on  the  29th  of  October, 
divers  evil  disposed  persons  unlawfully  and  riotously 
assembled  themselves,  armed,  &c.  and  continued  so  un« 
lawfully,  &c.  assembled  for  two  days  and  two  nights  then 
next  following,  and  during  that  time  made  divers  riots, 
and  committed  divers  breaches  of  the  peace,  &c.  (stating 
more  shortly  the  unlawful  and  riotous  acts  related  in  the 
former  count);  of  all  which  said  premises  the  said  C  P. 
so  being  such  justice,  &c.  during  the  time  aforesaid,  to 
wit  on,  &c.  and  from  time  to  time  whilst  the  said  riots, 
&c.  were  proceeding,  and  being  done  and  committed  as 
last  aforesaid,   was  informed  and  had  notice,  to  wit 
in,  &c    Nevertheless,  &c. :  the  breach  of  duty  was  then 
stated  nearly  as  in  the  first  count     The  third  count 
was  like  the  second,  only  laying  the  commencement  of 
the  riots  a  day  later,  omitting  the  destruction  of  the 
bishop's  palace,  and  in  other  respects  slightly  abridging 
the  narrative.     The  breach  of  duty  was  alleged  as  be- 
fore.    Plea,  not  guilty. 

The  case  was  tried  at  bar,  in  the  Court  of  King^s 
Bench,  at  Westminster,  by  a  special  jury  of  the  county 
of  Berks.  The  trial  began  on  the  25th  of  October^  before 
Lord  Tenterden  C  J.,  Littledale  J.,  Parke  J.,  and  Taun* 
tan  J.,  and  lasted  seven  days.  After  the  27th  of  October, 
Lord  Tenterden  was  obliged  to  discontinue  his  attendance 
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by  illness,  under  which  he  had  been  some  time  labouring,        165^. 
and  which  in  a  few  days  terminated  fatally.     The  trial     ^ 
proceeded  before  the  other  three  Judges.  aortal 

It  appeared  in  evidence,  that  Sir  Charles  WethereUj 
the  recorder  of  Bristol^  having  appointed  Saturday  the 
29th  of  October  1831  for  holding  the  gaol  delivery  in  the 
city,  a  riot  was  apprehended  on  that  occasion ;  and  upon 
the  application  of  the  magistrates  to  the  Secretary  of 
State,  a  party  of  soldiers  was  sent  to  Bristol^  in  addition 
to  some  troops  already  stationed  there :  300  special  con- 
stables were  also  sworn  in,  but  of  these  only  100  served 
voluntarily ;  the  rest  were  hired.     Sir  Charles  Wetherell 
entered  the  town  on  the  29th  and   proceeded   to  the 
GuiWiaUy  and  afterwards  to  the  Mansioti  House,   the 
defendant's  residence.     A  great  riot  took  place ;  many 
acts  of  violence  were  committed ;  and  the  mob  became 
so  tumultuous  in  the*  neighbourhood  of  the  Mansion 
House,  that  the  special  constables  were  unable  to  pre- 
serve order,  and  the  military  were  called  in.     The  riot 
act  was  several  times  read,  and  the  defendant  addressed 
the  mob ;  the  soldiers  were  at  one  time  obliged  to  act  in 
dispersing  the  rioters,  but  were  not  permitted  to  fir^ 
and,  about  midnight,  by  the  exertions  of  the  special  con* 
stables,  marshalled  and  directed  by  a  military  officer, 
quiet  was  completely  restored.     The  defendant  remained 
all  night  in  the  Mansion  House,  and  did  not  go  to  bed. 
Early  on  Sunday^  the  riot  was  renewed  with  greater 
violence ;  about  eight  o'clock  the  Mansion  House  was  at- 
tacked, and  the  defendant  was  obliged  to  leave  it  for  the 
preservation  of  his  life.     One  division  of  the  military, 
with  which  the  mob  had  become  irritated,  was  sent  out 
of  the  town  by  Colonel  Brereton,  the  officer  commanding 
tlie  district,  and  the  rest,  though  called  upon   by  the 
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188S.  defendant  and  the  other  magistrates,  gave  no  e£feetual 
"— "  assistance  to  the  civil  pow^.  The  mob  went  oa  alter- 
agnintt  nately  increasing  and  decreasing  in  violence  till  the  mid- 
dle of  the  day,  when  they  attacked  and  burned  the 
Bridewell  I  tliey  afterwards  released  the  prisoners  at  the 
city  gaol,  and  destroyed  the  governor's  house,  a  toll 
house,  and  a  prison  at  LawforJPs'gate  without  the  city. 
They  also,  during  that  day  and  night,  robbed  and  partly 
destroyed  the  Bishop's  palace,  demolished  the  Custom 
House,  and  plundered  and  burned  the  houses  on  two 
sides  of  €bieen  Square.  The  defendant,  on  leaving  the 
Mansion  House  on  Sunday  morning,  went  to  the  GuUd^ 
hattf  and  in  his  way  endeavoured  to  induce  several  of 
the  inhabitants  to  attend  him  there;  he  also  desired 
other  individuals  to  exert  themselves  in  the  same  man- 
ner. Some  magistrates  and  other  persons  having  met 
him  at  the  Guildhall,  (about  ten  o'clock,)  circular  letters 
were  there  written,  and  forwarded  to  the  churchwardens 
of  the  several  parishes  in  these  words :  —  ^*  The  magis- 
trates feel  it  their  duty  earnestly  to  request  that  you 
will  adopt  immediate  measures  to  assemble  your  pa- 
rishioners in  your  church,  in  order  that  they  may  be 
formed  into  a  constabulary  force  in  aid  of  the  civil 
power,  for  the  protection  of  the  city  and  its  inhabit- 
ants; and  as  you  form,  to  proceed  to  the  Guildhall 
immediately.  C.  Pinney^  Mayor."  Similar  notices  were 
distributed  at  the  houses,  requesting  attendance  at  the 
Guildhall,  where  the  constables  were  also  ordered  to 
assemble;  and  bills,  requiring  the  co-operation  of  the 
citizens  (signed  by  the  mayor),  were  posted  about  the 
town ;  it  was  also  announced  that  the  riot  act  had  been 
three  times  read.  Not  more  than  200  persons  attended 
at  the  GuUdhalli  ftnd  no  agreement  could  be  obtained 
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in  any  plan  for  aoppressing  the  riot  It  was  finally  18S2. 
recormnended,  that  those  present  should  meet  airain  """^^ 
at  a  later  houri  each  bringing  with  him  such  assist-  ai^auut 
ance  as  he  could  procure.  At  the  second  meeting 
itill  fewer  persons  attended^  and  nothing  effectual  was 
done.  A  great  body  of  evidence  was  given  as  to  the 
various  proceedings  of  this  day  and  night,  on  the  one 
hand  tending  to  shew  that  the  defendant  had  been 
unduly  attentive  to  his  own  safety,  aud  negligent  of 
means  in  his  power  for  the  preservation  of  the  city ;  on 
the  other,  that  he  had  conducted  himself  with  firmness 
aud  activity,  and  that  all  endeavours  to  arrange  any  plan 
of  resistance  to  the  mob  had  been  defeated  by  the  mis- 
conduct of  the  inhabitants  and  a  portion  of  the  military. 
On  Sunday  night  measures  were  taken  for  more  effectually 
calling  out  the  posse  comitatus,  which,  however,  was 
considered  to  have  been  done  as  far  as  the  circumstances 
allowed,  by  the  circulation  of  notices  in  the  morning. 
The  city  was  divided  into  thirty  districts,  and  an  undeiv 
sheriff  deputed  for  each,  with  written  instructions  for 
collecting  and  embodying  the  inhabitants.  No  proceed- 
ing of  this  kind  was  remembered  to  have  taken  place  in 
Bristol  before,  and  the  making  out  of  appointments  and 
instructions,  with  other  preparations,  occupied  the  under- 
sheriff  and  other  gentlemen  during  four  or  five  hours  of 
Sund€y  evening.  On  the  following  morning  a  force  was 
raised  by  these  means,  the  inhabitants  having  then 
become  moi*e  generally  willing  to  assist  the  magistrates, 
in  consequence  of  the  mischief  that  had  occurred,  and 
was  still  threatened,  to  private  as  well  as  public  property. 
A  reinforcement  of  troops  also  arrived.  The  command- 
ing officer.  Major  Beckwith^  went  to  the  council-house^ 
where  the  defendant  was  with  several  other  magistrates, 

and 
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18S2.  and  said  that  he  would  presently  restore  order,  bat  re- 
quested  that  one  or  two  magistrates  would  accompany 

Tbo  King 

ognmst  him  on  horseback.  They  all  refused  to  do  so,  alleging 
various  reasons  when  individually  called  upon,  as  that 
they  did  not  know  how  to  ride,  and  that  their  goin^r 
with  Major  Beckwith  would  expose  them  to  unpopularity 
and  endanger  their  property.  He  then  required  a  writ- 
ten authority  from  the  magistrates,  to  take  such  measures 
as  might  be  expedient,  and  the  following  note  was  given 
to  him,  dated  ^*  Council-house,  Bristol^  October  31st, 
18S1,"  and  signed  "  C.  Pinney^  Mayor:''  « Sir,  —You 
are  hereby  authorized  to  disperse  any  mob  which  may 
assemble  in  this  city  in  a  riotous  or  tumultuous  manner, 
in  disturbance  of  the  public  peace."  Major  Beckmith 
then  made  several  charges  upon  the  mob  with  his  troops, 
and  suppressed  the  riot  (a). 

LiTTLEDALE  J.,  on  Thursday^  Naoember  1st,  summed 
up  the  case.  He  stated  that  there  was  no  doubt  in 
point  of  law,  that  a  public  officer  guilty  of  a  criminal 
neglect  in  the  discharge  of  his  duty  was  liable  to  an  in- 
dictment or  information ;  but  he  added,  that  the  only  in- 
stance he  was  aware  of  in  which  such  an  information 
as  this  had  been  prosecuted,  was  the  case  of  Mr.  Kert" 
netty  who  was  lord  mayor  of  London  during  the  riots  in 
1780,  and  who  was  tried  before  Lord  Mansfield  at  nisi 
prius  at  Guildhall.  He  was  charged  with  specific  offences, 
(with  not  reading  the  riot  act,  and  with  releasing  some 
prisoners,)  as  well  as  with  general  neglect  of  duty; 

(a)  The  above  ttatement,  though  Dot  a  complete,  oatline  of  the  eaiet 
will  shew  the  bearing  of  such  observations  as  it  has  been  thought  desirable 
to  select  from  Mr.  Justice  IMiledaie*B  summing  up.  The  whole  trial  has 
been  lately  published,  from  Mr.  Gumey*t  ■bortJiaiid  notOt 

whereas 
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whereas  the  present  information  only  imputed  general        1832« 
misconduct,  and  that  extending  over  a  part  of  three      _ 
days :  a  more  attentive  consideration  would  therefore  be        ogainti 

Pxiriin'. 

requisite  on  the  part  of  the  jury.  The  learned  Judge 
then  shortly  stated  the  history  of  the  riot,  and  the  sub- 
stance of  the  information,  and  went  on  to  observe  that  a 
party  intrusted  with  the  duty  of  putting  down  a  riot* 
whether  by  virtue  of  an  office  of  his  own  seeking  (as  in 
the  ordinary  case  of  a  magistrate),  or  imposed  upon  him 
(as  in  that  of  a  constable),  was  bound  to  hit  the  exaot 
line  between  excess  and  failure  of  duty,  and  that  the 
difficulty  of  so  doing,  though  it  might  be  some  ground 
for  a  lenient  consideration  of  bis  conduct  on  the  part  of 
the  jury,  was  no  legal  defence  to  a  charge  like  the  pre- 
sent. Nor  could  a  party  so  charged  excuse  himself  on  <» 
the  mere  ground  of  honest  intention:  he  might  omit 
acting  to  the  extent  of  his  duty  from  a  perfectly  good  V 

feeling,  and  that  might  be  considered  in  apportioning 
punishment ;  but  the  question  for  a  jury  must  be»  whe* 
ther  or  not  he  had  done  what  bis  duty  in  point  of  law 
required.  The  subject  of  enquiry  therefore  in  the  pre* 
sent  case  would  be:-~*^  Has  the  defendant  done  all  that 
he  knew  was  in  his  power  to  suppress  the  riots,  that 
could  reasonably  be  expected  from  a  man  of  honesty 
and  of  ordinary  prudence^  firmness,  and  activity,  under 
the  circumstances  in  which  he  was  placed?"  Ho- 
nesty of  intention,  thcOigh  not  of  itself  sufficient  to  ex* 
culpate,  would  form  an  ingredient  in  the  case,  to  be 
taken  into  consideration.  The  learned  Judge  then  stated, 
as  the  two  points  upon  which  this  enquiry  would  turn ; 
whether  the  defendant  used  those  means  which  the  law 
requires,  to  assemble  a  sufficient  force  for  suppressing 
the  riot  and  preventing  tho  mischief  which  occurred  ? 
.Vol.  IIL  3  Q  and 
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18SS.  and  whether  ho  made  such  use  of  the  force  which  was 
obtained,  and  also  of  his  own  personal  exertion,  to  pre^ 
▼ent  mischief,  as  might  reasonably  have  been  expected 
from  a  firm  and  honest  man  ? 

The  learned  Judge  then  went  over  the  facts,  examining 
them  with  reference  to  these  questions;  and  he  stated 
that,  to  convict  the  defendant,  they  must  all  be  agreed 
that  he  had  failed  in  his  duty  on  some  one  particular 
point;  It  was  not  sufficient,  if  j>ar/ of  the  jury  thought 
him  wrong  in  one  instance,  and  part  in  another.  He 
observed  that  the  defendant  during  a  great  part  of  the 
transactions  had  been  guided  by  the  suggestions  of  a 
military  officer.  Major  Macfoaoorthy  and  of  the  town  clerk 
Mr.  Serjeant  Ludlow ;  and  it  was  a  circumstance  in  his 
favour  that  he  had  acted  on  the  best  military  and  best 
legal  advice  that  could  be  obtained,  although  such  advice 
could  not  shelter  him  if  he  had  acted  incorrecUy  m  point, 
of  law.  With  respect  to  the  charge  of  not  providing 
sufficient  force  beforehand,  he  observed  that  the  case 
must  be  considered  as  it  presented  itself  to  the  defen- 
dant at  the  time,  and  not  as  if  he  could  have  foreseen 
the  extent  of  calamity  which  resulted  from  the  removal 
of  part  of  the  military  and  from  other  circumstances, 
in  which  case  he  might  have  been  expected  to  make 
what,  in  a  different  state  of  things,  would  have  been 
an  ot^er-exertion.  It  had  been  made  a  charge  that 
on  the  first  day  of  the  riot  the  defendant  did  not 
head  the  special  constables,  but  that  was  not,  in  point 
of  law,  any  part  of  his  duty ;  they  were  headed  by  the 
chief  constables  of  the  wards,  whose  duty  it  was,  and 
who  were  more  fitted  for  it.  The  defendant  gave  direc- 
tions for  them  to  act ;  and  afler  having  harangued  the 
people  (in  doing  which  his  life  was  exposed  to  danger) 

he 
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he  remained  in  the  Mansion  House,  where  communicft-  18S2. 
tion  might  be  had  with  him  if  necessary.  It  was  also 
stated  in  the  indictment  that  he  did  not  ^^  organize  "  the  J^*^ 
special  constables,  (a  new  term  in  law  language,  probably 
substituted  for  the  more  usual  term  **  array,")  but 
neither  was  this  any  part  of  the  duty  of  the  mayor ;  it 
belonged  rather  to  the  chief  constables;  and  the  con* 
stables  were  in  fact  marshalled  by  Major  Mackaxtrth, 
who,  as  a  military  officer,  was  most  competent  to  this 
kind  of  duty.  The  learned  Judge,  after  commenting  on 
some  other  facts  of  the  case,  proceeded  as  follows :  — 

The  next  charge,  and  in  n|y  mind  the  most  impor- 
tant, is,  that  the  defendant  did  not  use  those  means 
which  the  law  requires  to  assemble  a  sufficient  force  on 
the  Sund€af  morning.  On  this  point  some  reference 
has  been  made  to  the  statutes,  1  G.  4.  c.  37«,  and  1  Sl 
2  fF.  4.  C.41.,  authorising  magistrates  in  certain  cases  to 
call  out  special  constables  and  compel  their  attendance. 
Now  the  information  does  not  contain  any  charge 
against  the  defendant,  founded  on  the  provisions  of 
either  of  these  acts,  of  not  calling  out  such  constables ; 
and  if  it  had,  there  ought  sdll  to  have  been  proof  that 
some  person  had  gone  before  the  mayor  and  taken  the 
proper  steps  to  require  him  to  call  out  the  special  con« 
stables,  according  to  the  direction  of  the  act  in  force  at 
the  time.  There  was  no  evidence  of  such  steps  having 
been  taken,  and  although  it  has  been  under  our  consi- 
deration whether  the  defendant  was  not  bound  at  all 
events  to  do  what  the  act  prescribes,  the  majority  of 
the  Ck)urt  has  decided,  and  the  jury  are  to  take  it  as  the 
law,  that  in  the  present  case  no  question  can  arise  upon 
these  statutes,  and  they  must  be  laid  entirely  out  of 

3  Q  2  consideration. 
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1832.  consideration,  (a)  The  question  therefore  will  be,  on 
^  this  occasion,  whether  the  defendant  performed  what 

ofoimt  the  general  rules  of  the  common  law  required  of  him* 
The  general  duty  of  justices  of  the  peace  with  regard  to 
rioters  is  to  restrain,  and,  if  necessary,  to  pursue,  arrest^ 
and  take  them :  that  is  the  obligation  arising  from  the 
nature  of  the  office;  and  that  they  may  be  able  to 
fulfil  this,  the  justices  are  in  such  cases  to  call  upon 
the  king's  subjects  to  aid  them ;  they  have  authority 
to  do  so,  and  the  king's  subjects  are  bound  to  be  as«> 
sistant  to  them  in  suppressing  the  riot,  when  reasonably 
warned.  Now  the  material  consideration  in  this  case  is, 
whether  the  common  law  obligation  thus  thrown  upon 
justices  of  the  peace  has  been  fulfilled  on  the  present 
occasion.  It  has  been  proved^  that  when  the  mob  went 
to  the  Mansion  House  on  the  Sunday  morning  there 
was  no  civil  power  to  resist  them;  and  that  at  the 
meetings  which  afterwards  took  place  at  the  Guildhall 
and  at  the  Council  House  on  the  Sunday  rooming  and 
afternoon,  no  adequate  civil  power  was  provided,  which 

(a)  The  statute  1  G»  4.  c.  57.  empowered  justices  to  swear  in  special 
constables,  upon  the  information  on  oath  of  five  respectable  householders, 
that  tumult,  riot,  or  felony  had  taken  place  or  was  reasonably  to  be  ap- 
prehended. Hie  act  1  &  2  JF.  4.  c.  41.  (which  received  the  royal  sssent 
on  the  15th  of  October  1831)  repealed  the  former  statute,  and  gave  powers 
finr  the  appointing  of  special  constables  upon  the  representation  on  oath  of 
any  credible  witness^  On  the  fifth  day  of  this  trial,  during  the  proof  of 
the  defendant's  case,  a  question  arose,  whether  or  not  it  could  be  made  a 
matter  of  charge,  without  having  been  eipressly  alleged  in  the  inform- 
ation, that  the  defendant  did  not  use  the  powers  given  by  the  latter  act  for 
appointing  special  constables ;  and  there  was  some  discussion  on  the  bench  as 
to  this  point;  but  Parke  J.  and  Taunton  J.  were  clearly  of  opinion  (though 
JJttledale  J.  expressed  some  doubt)  that  at  all  events  it  ought  to  have 
been  proved  that  an  information  on  oath  had  been  submitted  to  the  de- 
fendant, before  he  could  be  made  responsible  for  not  having  sworn  in 
teonstables  pursuant  to  1  &  8  fT.  4.  c.  41. 

one 
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one  should  think  might  have  been  done  in  so  large  a        1832. 

place  as  Bristol.     It  is  also  said,  that  on  those  occasions      _      *-■■ 

TlwKiNa 

the  mayor  and  magistrates  had  no  plan  to  propose  to  ^amH 
the  people,  that  magistrates  were  not  there  to  receive 
the  people  who  attended,  and  that  afterwards,  at  the  de- 
molition and  burning  of  the  Bridewell,  the  Gaol,  the 
Bishop's  Palace,  and  the  other  buildings  that  were 
destroyed,  there  was  no  adequate  civil  power  to  .sup- 
press the  riots.  There  is,  therefore,  a  sufficient  prim& 
facie  case  made  out  to  call  upon  the  defendant  for 
an  answer,  and  to  put  it  upon  him  to  shew  tliat  he 
did  what  the  law  required  of  him.  The  answer  given 
by  the  mayor  is,  that  as  soon  as  he  left  the  Mansion 
House  on  Sunday  morning  he  concerted  measures  to  call 
out  the  civil  power ;  that  he  directed  the  constables  who 
had  been  on  duty  the  day  before  to  be  summoned ;  that 
he  personally  called  at  several  houses,  and  asked  the  in- 
habitants to  attend  him ;  that  he  required  the  same  of 
people  whom  he  accosted  in  the  streets ;  and  that  he  de* 
sired  other  persons  both  to  go  to  the  houses,  and  speak 
to  people  in  the  streets.  It  was  Sunday^  and  it  might 
be  expected  that  the  body  of  the  people  would  not  be 
scattered  about  in  their  private  houses  or  shops,  but 
attending  their  several  places  of  worship:  the  mayor 
had  therefore  a  better  opportunity  of  getting  the  people 
together,  after  divine  worship  should  be  over,  if  they 
had  been  disposed  to  come  forward,  than  he  would  have 
had  at  equally  short  notice  on  another  day.  He  accord- 
ingly sent  summonses  to  the  churchwardens,  and  to  the 
chapels,  and  these  were  received  by  the  people  assembled 
at  the  places  of  worship.  Besides  this,  he  had  bills 
distributed  and  posted  about  the  town.  The  notices 
addressed  to    the  churchwardens  not  only  requested 
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1832.       that  the  people  should  assemble,  but*  also  they  should 
^    ,,         form  themselves  into  bodies,  and  as  soon  as  they  were 

The  Kixa  '  ^ 

againu  formed  come  to  the  GuildhalL  Now  that  is  what  the 
common  law  requires  of  the  magistrate :  he  is  to  call  the 
people  together,  and  the  defendant  does  call  them,  in  a 
manner  most  likely  to  be  attended  to,  and  he  tells  them 
to  form  themselves  into  bodies,  and  come,  when  so  form- 
ed, to  an  appointed  place.  If  they  had  attended,  the 
occurrences  of  that  day  might  have  been  different.  Was 
this,  then,  a  reasonable  warning  on  the  part  of  the 
mayor  ?  If  it  was,  he  has  done  all  that  lay  in  his  power, 
provided  he  gave  the  warning  in  sufficient  time. 

Upon  this  point,  the  learned  Judge  observed  that  the 
riot  had,  to  all  appearance,  ended  on  the  Saturday  night, 
and  that,  upon  its  renewal  on  Sundcy^  the  defendant 
took  the  most  expeditious  course  the  occasion  allowed 
to  summon  the  inhabitants.  He  then  pointed  out 
the  various  causes  (as  the  scanty  attendance  of  the 
inhabitants  in  pursuance  of  the  mayor's  requisition,  the 
differences  of  opinion  among  those  who  came,  and  the 
party  feeling  prevalent  in  the  city,)  which  frustrated 
the  endeavours  made  to  obtain  a  general  co-operation 
against  the  rioters. 

He  observed,  that  a  proposal  to  caU  out  the  posse 
comitatus  had  been  made  on  the  Saturday  night,  but 
not  to  the  defendant.  On  the  Sunday  night,  however, 
it  was  acted  upon,  and  every  exertion  used ;  precepts 
were  issued  and  summonses  were  sent,  but  the  posse 
comitatus  could  not  be  called  out  in  a  moment;  the 
mere  arrangement  for  issuing  those  precepts  took  four 
or  five  hours.  Though  the  posse  comitatus  may  be  called 
out  by  a  justice  it  is  generally  done  by  the  sheriff;  and 
in  this  case  the  under-sheriff  says  that  no  such  pro- 
ceeding 
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ceeding  ever  took  place  in  Bristol  to  his  knowledge,  and        1832. 
he  never  knew  of  it  any  where  else.     It  would  therefore      ^   ^ 

•^         ^  The  Kino 

be  too  much  to  impute  a  criminal  neglect  of  duty  to  the  ageinat 
mayor,  because  he  did  not  adopt  a  course  which  must 
have  been  attended  with  so  much  delay.  Besides 
which,  the  calling  out  of  the  posse  comitatus  is  only 
giving  notice  to  all  the  king^s  subjects  to  attend ;  and  all 
are  bound  to  attend  the  notice  of  the  magistrate,  as  well 
as  to  attend  upon  the  posse  comitatus,  therefore  the 
warning  given  by  the  mayor,  which  has  been  already 
adverted  to,  was  doing  the  same  thing  as  raising  the 
posse  comitatus,  only  that  the  making  out  of  precepts, 
and  other  formalities,  were  not  gone  through.  After 
commenting  on  some  other  fiicts  of  the  case,  the  learned 
Judge  continued  as  follows :  — 

Another  charge  against  the  defendant  is,  that  upon 
being  required  to  ride  with  Major  Bechmth  he  did 
not  do  so.  In  my  opinion  he  was  not  bound  to  do 
so  in  point  of  law.  I  do  not  apprehend  it  to  be  the 
duty  of  a  justice  of  peace  to  ride  along  and  charge  with 
the  military.  A  military  officer  may  act  without  the 
authority  of  the  magistrate  if  he  chooses  to  take  the  re- 
sponsibility ;  but  although  that  is  the  strict  law,  there 
are  few  military  men  who  will  take  upon  themselves  so 
to  do,  except- on  the  most  pressing  occasions.  Where 
it  is  likely  to  be  attended  with  a  great  destruction  of 
life,  a  man  generally  speaking  is  unwilling  to  act  with- 
out a  magistrate's  authority ;  but  that  authority  need 
not  be  given  by  his  presence.  In  this  case  the  mayor 
did  give  his  authority  to  act :  the  order  has  been  read 
in  evidence ;  and  he  was  not  bound  in  law  to  ride  with 
the  soldiers,  more  particularly  on  such  an  occasion  as 
this,  when  his  presence  elsewhere  might  be  required 
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to  give  general  directions.  If  he  was  bound  to  make  one 
charge  he  ought  to  have  made  as  many  other  charges  as 
the  soldiers  made.  It  is  not  in  evidence  that  the  mayor 
was  able  to  ride^  or  at  least  in  the  habit  of  doing  so : 
and  to  charge  with  soldiers  it  is  not  only  necessary 
to  ride,  but  to  ride  in  the  same  manner  as  they  do: 
otherwise  it  is  probable  the  person  would  soon  be  un- 
horsedy  and  would  do  more  harm  than  good ;  besides 
that,  if  the  mob  were  disposed  to  resist,  a  man  who  ap- 
peared in  plain  clothes  leading  the  military  would  be  soon 
selected  and  destroyed.  I  do  not  apprehend  that  it  is 
any  part  of  the  duty  of  a  person  who  has  to  give  general 
directions,  to  expose  himself  to  all  kinds  of  personal 
danger.  The  general  commanding  an  army  does  not 
ordinarily  do  so,  and  I  can  see  no  reason  why  a  magis- 
trate should.  A  case  may  be  conceived  where  it  might 
be  prudent,  but  here  no  necessity  for  it  has  been  shewn. 

With  respect  to  the  conversation  related  by  Major 
Beckwithf  in  which  the  defendant  and  some  of  the  ma- 
gistrates excused  themselves  from  riding  with  the  mili- 
tary, by  saying  that  it  would  render  them  unpopular, 
and  endanger  their  property,  the  learned  Judge  observed 
that  if  there  had  been  a  failure  in  dutyestaUished,  these 
words  would  deserve  consideration  as  shewing  the  quo 
animo,  and  as  proving  that  the  parties  were  influenced^ 
in  such  neglect,  by  the  desire  of  saving  their  property : 
but  unless  there  had  been  such  &ilure  in  duty,  no 
question  could  arise  upon  the  words;  and  it  appeared 
that  on  the  occasion  when  they  were  used,  the  de- 
fendant gave  Major  Becimth  a  written  authority,  which 
was  all  he  was  at  that  time  bound  to  do. 

The  learned  Judge,  in  the  course  of  his  summing  up^ 
adverted  to  many  other  heads  of  charge  against  the  de* 

fendanty 
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fendant,  of  which  it  is  only  necessary  to  notice  the  fol- 
lowing* It  was  alleged  that  at  the  first  meeting  on  5tm- 
daif  the  defendant  was  requested  to  furnish  fire-arms  to 
some  of  the  persons  who  attended,  and  that  he  refused. 
To  this  the  answer  was,  that  although  he  would  have 
been  justified  by  law  in  doing  so,  it  appeared  by 
the  evidence  of  a  military  officer  that  such  a  course 
would  have  been  highly  imprudent :  he  was  not  there- 
fore  blameable  for  avoiding  it.  It  was  also  suggested 
that  the  defendant  ought  to  have  called  out  the  Chelsea 
pensioners,  of  whom  there  were  many  in  and  about  the 
city ;  and  that  on  the  Sunday  morning  there  was  a  con- 
siderable body  of  gentlemen  at  the  Commercial  Rooms  in 
Bristol^  whom  the  defendant  should  have  summoned  to 
attend  him,  but  did  not  To  these  objections,  one 
answer  (among  others  founded  on  the  state  of  facts  at  the 
times  referred  to)  was, 'that  if  the  defendant  had  given 
warning  to  the  king's  subjects  generally,  as  the  law  re- 
quired, to  attend  him,  he  was  not  chargeable  with  an 
ofience  in  not  having,  in  some  particular  respect,  gone 
beyond  the  general  line  of  his  duty  to  obtain  such  attend- 
ance. It  was  also  objected  that  the  defendant  did  not 
keep  a  sufficient  force  to  act  together  as  occasion  might 
require ;  but  this  was  no  part  of  the  duty  of  a  justice,  and 
was  a  precaution  rather  to  be  expected  from  a  military 
officer  than  a  magistrate,  who  is  not  accustomed  to  pro- 
vide for  such  occasions  as  that  of  a  riot  going  on  in 
several  places  at  the  same  time.  Besides,  it  did  not 
appear  that  the  defendant  could  have  obtained  such  a 
force. 

The  learned  Judge  finally  restated  to  the  jury  the 
two  questions  put  to  them  in  the  former  part  of  his 
charge^  and  directed  themy  if  they  thought  there  had 
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not,  to  acquit  him. 
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Parke  J.  and  Taunton  J.  declined  adding  any  ob- 
servation. 

The  jury  acquitted  the  defendant  (a) 

Counsel  for  the  crown,  the  Attorney  and  Solicitor^ 
General^  Wilde  Seijt,  Coleridge  Serjt.,  Shepherd  and 
Wightman.  For  the  defendant,  Sir  James  Scarlett^ 
Campbellf  Ludlato  Serjt,  and  Follett. 

(a)  With  respect  to  the  power  of  one  or  more  justices  in  suppretsiDg 
liots,  see  BunCt  Justice,  Riot,  VI.  VII.,  (26th  ed.)  and  the  books  there 
cit^,  perticularly  Hawk.  P.  C.  book  L  c.  65.  As  to  the  authority  of  privato 
perM>ns  to  act  in  suppressing  a  riot  or  afiray,  whether  as  assistants  to  the 
justices  or  peace-officers,  or  of  their  own  accord,  if  necessary,  see  PopkanCi 
nep:\2\.y  2  Irut.52.,  Fotler's  P.C.  309.,  1  Eatt't  P.C.  297. 504.,  Pum*i 
Jtatioet  Riot,  IV. 

"  If  there  be  a  riot  or  breach  of  the  peace  in  the  presence  of  one  or 
iDore  justices,  they  may  arrest  the  rioters  themselvesy  or  command  any 
officers  or  others  by  word  of  mouth,  without  warrant,  to  arrest  them,  and 
they  may,  by  virtue  thereof,  Jiagrante  crimme,  arrest  them  in  the  absence 
of  the  justice,  by  the  true  meaning'  of  the  sutute  of  34  E.  3.  c,  1.  and 
13  H.  4.  c.  7.  quod  vide  adjudged,  14^.  7.  e.  9.  <.  10."  HaU*s  P.C 
Part  II.  c.  IS.  p.  1 14.  The  case  referred  to  is  Sir  Thowtoi  GreerCsy  par- 
ticularly the  judgment  of  Fineuae  C.  J.  And  see,  as  to  this  case,  Xum- 
bafd^t  Eirenarcha,  b.  2.  c.  5.  p.  185 — 7. 

As  to  the  power  and  duty  of  private  persons  witnessing  njelony,  to 
endeavour  to  prevent  it,  and  apprehend  the  felon,  and  the  penalty  incurred 
by  neglecting  to  do  so,  see,  among  other  authorities,  Hale's  P.C.  Fart  I. 
pp.  587,  588.,,  Part  II.  pp.  75,  76.  Handcock  v.  Baker,  2B.&  P.  260. 
Hawk,  P.  6.  book  ii.  c.  12.  v.  19.  Bum's  Justice,  Arrest,  III.  5. 

The  law  on  several  of  the  above  subjects,  and  on  the  employment  of  the  • 
military  in  cases  of  disturbances,  is  very  fully  discussed  by  Lord  Man^dd 
and  Lord    Tkuriowt  in  the  debates   arising  out  of  the  rioto  in   1 78a 
ParHamefUary  History,  vol.  ixL  pp.  694.  736.     See  also  the  opinioa  of 
Mr.  Law,  Bum's  Justice,  Biot,  XL  note  (a),  SSd  edition. 
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In  the  report  of  Prescott  v.  Boucher ,  antft,  p.  849., 
the  following  c^e  should  have  been  noticed,  but  was 
accidentally  omitted :  — 

Jones  against  Jones.  ^wi*iy, 

REPLEVIN.    Avowry  by  the  defendant,  as  executor,  Same  point  as 
for  arrears  of  rent  due  to  the  testator  in  his  life-  Boucher  anU^ 
time.     Plea  in  bar,  that  the  testator,  being  seised  in  fee,  ^'  ^'^^* 
bad  demised  to  the  plaintiff  for  years.     General  de- 
murrer and  joinder.      On  this  case  coming  on   for 
argument, 

Corbetty  in  support  of  the  demurrer,  said  that  the 
point  was  precisely  similar  to  that  in  Prescott  v.  Boucher^ 
which  was  argued  in  Easter  term  and  now  stood  for 
judgment. 

J.  Jervisy  contr^  observed  that  CrockereU  v.  Owerell^ 
Cases  temp.  Holt,  417.,  had  not  been  cited  in  the  argu- 
ment in  Prescott  v.  Boucher* 

Lord  Tenterden  C.  J.  AH  that  can  be  urged  on 
one  side  or  the  other  may  be  found  in  Mr.  William^s 
book  on  the  Law  of  Executors^  where  all  the  authorities 
on  this  point  are  collected  and  the  law  very  ably  stated. 
The  judgment  in  this  case  must  abide  the  event  oiPres* 
cott  V.  Boucher. 

Cur.  adv.  vult. 

The  plaintiff  afterwards  bad  judgment. 
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MEMORANDA. 

In  the  course  of  this  term,  Mr.  Seijt  Taddy  and 
Mr.  Seijt.  Mereweilier  took  their  seats  within  the  bar, 
having  been  appointed  Attorney  and  Solicitor  General 
to  the  Queen,  vice  John  Williams  and  C  C.  Pfpsfs 
Esquires,  who  resigned. 


END   OF  TRINITY  TERM. 
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ACCEPTANCE  BY  PROCURA- 
TION. 

See  Bill  or  Exchange,  S. 


ACCEPTOR. 
See  Bill  of  Exchange,  1,  2* 

ACCOMMODATION, 
See  Bill  of  Exchange,  1. 

ACCORD  AND  SATISFAC- 
TION. 

See  Annuity,  S. 

ACCOUNT  STATED. 
See  Pleading,  12. 

AC  ETIAM  CLAUSE. 
See  Practice,  5. 

ACTION  ON  THE  CASE. 
See  Corporation. 

1.  The  proprietor  of  lands  contigu- 
<Mit  to  a  stream,  may,  as  soon  as 


he  is  injured  by  the  diversion  of 
the  water  from  its  natural  course, 
maintain  an  action  against  the 
party  so  diverting  it ;  and  it  is  no 
answer  to  the  action,  that  the  de- 
fendant first  appropriated  the 
water  to  his  own  use,  unless  he 
has  had  twenty  years  undisturbed 
enjoyment  of  it  in  the  altered 
course.  Mason  v.  Hill  and  Others^ 
H.  2  W.  4.  Page  SO* 

2.  The  possessor  of  a  house  which 
is  not  ancient  cannot  maintain  an 
action  against  the  owner  of  ad- 
loining  land  for  digging  away  that 
land,  so  that  the  nouse  falls  in ; 
and  therefore  where  a  declaration 
stated  that  A*  was  lawfully  pos- 
sessed of  a  dwelling  houte^  adjoin- 
ing to  a  dwelling  house  of  B., 
and  that  B.  dug  into  the  soil  and 
foundation  of  the  last-mentioned 
house  so  negligently,  and  so  near 
to  the  plaintiff's  house,  that  the 
wall  of  the  latter  house  gave  way ; 
on  demurrer  to  so  much  of  the 
declaration  as  alleged  the  digging 
so  near,  &c.  the  defendant  had 
judgment.  But  if  it  had  appeared 
that  the  plaintiflP's  house  was 
ancient ;  or  if  the  complaint  had 
been  that  the  digging  occasioned 
a  falling  in  of  soil  of  the  plaintiff, 

to 
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to  which  DO  artificial  weight  had 
been  added,  quaere  whether  an 
action  would  not  have  lain. 
Wvatt  V.  Harrison,  T.  2  W.  4. 

Page  871 

ADJOURNMENT. 
See  Court  Lest. 

ADMINISTRATOR. 
See  Executor,  4. 

ADVERSE  POSSESSION. 
See  Evidence,  10.  11,  15. 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

See  Practice,  3. 

AGREEMENT. 
See  Annuity,  3. 


AIRE  AND  CALDER  NAVI- 
GATION. 

See  Rate,  1. 


ALE-HOUSE  LICENCE. 
See  Appeal,  3. 

ALIENATION. 

A  grammar  school  was  founded  and 
endowed  by  virtue  of  letters  pa- 
tent, whicn  ordained  that  the 
school  should  be  altogether  of  the 
patronage  and  disposition  of  the 
founder,  and  his  heirs,  by  whom 
the  schoolmasters  and  guardians 
should  be  nominated  for  ever: 
Held  that  such  right  of  nomina- 
tion might  lawfully  be  aliened. 
The    AUomey    General  v.    The 


ANNUITY. 

Master,  Sfc.  of  Brentwood  School^ 
H-  2  W.  4.  Page  59 

ALTERATION. 
See  Bill  of  Exchange,  5. 

AMENDS. 
See  Trespass,  5. 

ANNUITY. 

1.  The  grrant  of  an  annuity  in  con-^ 
sideration  of  government  stock 
transferred  from  the  grantee  to 
the  grantor,  need  not  be  regis* 
tered  under  the  statute  I7G.3» 
C.26.  At  least  the  want  of  a 
memorial  is  no  objection,  if  it  be 
not  shewn,  by  the  party  seeking 
to  set  aside  the  annuity,  that  the 
transfer  was  only  a  colour  for  an 
advance  of  money,  to  be  raised 
by  sale  of  the  stock.    £.  2  W.  4. 

602 

2.  A.  being  indebted  to  J?.,  it  was 
agreed  between  them  that,  in  lieu 
of  payment,  A.  should,  by  bond, 
secure  the  payment  of  an  annuity 
to  ^.'s  widow,  after  his  decease, 
during  the  joint  lives  of  A»  and 
the  widow.  B>  died  in  1825,  and 
in  1828  A.  executed  an  annuity 
deed  pursuant  to  the  agreement  i 
Held,  that  the  deed  did  not  re- 
quire enrolment  under  the  statute 
53  G.  3.  c.  141.  Frost  v.  Frost, 
E.2W.^.  612 

3.  A.  and  B.^  brothers,  were  prin- 
cipal and  surety  in  an  annuity 
bond.  By  an  agreement  after- 
wards executed  between  them 
and  a  third  brother,  for  the  settle- 
ment of  their  affairs  and  the  deter- 
mination of  their  mutual  claims, 
an  apportionment  of  property  and 
of  debts  was  made  among  the 
three,  and  the  annuity  bond  was 
declared  to  be  ^.'s  (the  surety's) 
debt: 

Held,  that  this  agreement  (whe- 
ther 
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ther  subsequently  acted  upon  or 
not)  was  a  binding  accord  between 

A.  and  B.9  and  that  B.'s  admi- 
nistratOFt  having  been  obliged  to 
pay  arrears  of  the  annuity,  could 
not  recover  them  from  A,  Cart" 
fjoright  V.  Cooke,  T.  2  JV.  4. 

Page  701 
4.  Defendant  gave  a  bond  to  A,,  and 

B.  conditioned  for  the  payment 
of  an  annuity  to  his  wife,  unless 
she  should  at  any  time  molest  him 
on  account  of  her  debts,  or  for 
living  apart  from  her.  By  in- 
denture of  the  same  date  between 
the  above  parties,  and  the  wife, 
reciting  that  the  defendant  and 
his  wife  had  agreed  to  live  sepa- 
rate durine  their  lives,  and  that 
for  the  wife's  maintenance,  de- 
fendant had  agreed  to  assign  cer- 
tain premises,  &c.  to  A»  and  B,, 
and  had  given  them  an  annuity 
bond  as  above  mentioned ;  it  was 
witnessed  that  the  defendant  as- 
signed the  premises,  &c.  to  them 
in  trust  for  the  wife^  and  he  cove- 
nanted to  A,  and  B.  to  live  se- 
parate from  her,  and  not  molest 
her  or  interfere  with  her  pro- 
perty; and  power  was  given  to 
her  to  dispose  of  the  same  by 
will,  and  to  sell  the  assigned  pre- 
mises, &c.  and  buy  estates  or 
annuities  with  the  proceeds.  The 
wife  covenanted  with  the  defend- 
ant to  maintain  herself  during  her 
life  out  of  the  above  property, 
unless  she  and  the  defendant 
should  afterwards  agree  to  live 
together  again ;  and  that  he  should 
be  indemnified  from  her  debts. 
The  indenture  (except  as  to  the 
assignment),  and  also  the  bond, 
were  to  become  void  if  the  wife 
should  sue  the  defendant  for 
alimony,  or  to  enforce  cohabit- 
ation. And  it  was  provided,  that 
if  defendant  and  his  toife  should 
thereafter  agree  to  li'oe  together 
'again,  such  cohabitation  should  in 


no  toai^  alter  the  trusts  created  by 
the  indenture-  There  was  no  ex* 
press  covenant  on  the  part  of  the 
trustees.  The  defendant  and  his 
wife  separated,  and  afterwards 
lived  together  again  for  a  time, 
and  this  fact  was  pleaded  to  an 
action  by  the  trustees  upon  the 
annuity  bond,  as  avoiding  that 
security:  Held,  on  demurrer  to 
the  plea,  that  the  reconciliation 
was  no  bar  to  an  action  on  this 
bond,  since  it  did  not  appear  that 
the  bond,  and  the  indenture  of 
even  date  with  it,  were  not  really 
executed  with  a  view  to  immediate 
separation;  and  although  there 
might  be  parts  of  the  indenture 
which  a  court  of  equity  would  not 
enforce  under  the  circumstances, 
yet  there  was  nothing,  on  a  view 
of  the  whole  instrument,  to  pre- 
vent this  Court  from  giving  effect 
to  the  clause  which  provided  for  a 
continuance  of  the  trusts^  notwith- 
standing a  reconciliation.  Wilson 
v.  Mushetty  T.  2  W.  4.  Page  74S 
5.  A  beneficed  clergyman  granted 
an  annuity  by  deed,  and  made  it 
chargeable  on  his  living,  and  gave 
a  warrant  of  attorney  in  the  com- 
mon form  to  confess  judgment  at 
the  suit  of  the  grantee  for  3200^* 
By  the  annuity  deed  it  was  agreed 
that  the  judgment  to  be  entered 
up  on  the  warrant  of  attorney  was 
to  be  a  further  security  for  the 
annuity,  and  that  no  execution 
or  sequestration  should  be  issued 
thereon,  other  than  such  seques- 
tration as  was  therein  mentioned, 
until  the  annuity  should  be  in 
arrear;  and  the  grantor  cove- 
nanted that  if  the  grantee  should 
at  any  time  deem  it  expedient  to 
sequester  the  living,  it  should  be 
lawful  for  him  to  issue  a  seques- 
tration by  virtue  of  the  judgment 
for  3200/.  or  any  part  thereof. 
Judgment  having  been  entered 
up  on  the  warrant  of  attorney, 

and 
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and  the  annuity  being  in  arrear, 
the  grantee  issued  a  sequestration 
for  3200/.  (which  sum  greatly  ex- 
ceeded the  arrears  due)  and  en- 
tered into  possession  of  the  living. 
On  motion,  the  Court  refused  to 
set  aside  the  annuity  deed,  warrant 
of  attorney,  and  judgment^  but 
directed  that  the  writ  of  seques- 
tration should  continue  in  force 
only  for  the  arrears  that  had  be- 
come due  on  the  annuity.  Britten 
r.  fTtfif,  T.  2  W.  4.         Page  915 

APPEAL. 


1*  An  order  was  made  on  the  21  st 

of  May  18259  ^or  the  removal  of 

a  pauper  to  the  parish  of  A.^  and 

suspended  on  the  same  day  on 

account  of  the  in6rmity  of  the 

pauper.      That    parish    had    no 

notioe  of  the  order  till  the  12th 

of  August  1826,    when    it    was 

served.   Another  order,  dated  the 

24th  of  January  18S1,  directed 

that  the  order  of  removal  should 

be  executed,  and  80/.  paid  to  the 

removing    parish  by    parish   ^., 

and  this  order  was  served  on  and 

the  pauper  removed  to  parish  A* 

on  the  16th  oi  February  1831.  A. 

appealed  to  the  then  next  sessions, 

and  the  sessions  found  that  the 

original  order  of  removal  was  not 

served  within  a  reasonable  time : 

Held,  that   it  was  not  therefore 

void,  but  voidable  only  by  appeal, 

and  that  parish  A*  ought  to  have 

appealed  to  the  next  practicable 

sessions  after  it  had  notice  of  the 

original  order.     The  King  v.  The 

Inhabitants    of  Penkridge^   £.2. 

W.  4.  538 

2.  The  appellant^  against  an  order 
of  filiation,  moved  the  court  of 
quarter  sessions  for  a  postpone- 
ment of  the  appeal,  on  account  of 
the  absence  of  material  witnesses. 
They  rejected  the  application, 
upon  which    the    appellant  de- 


clined going  into  his  case,  and 
the  order  was  confirmed.  On 
motion  for  a  mandamus  to  the 
justices  to  hear  the  appeal,  and 
affidavits  tending  to  shew  that 
they  had  acted  unjustly  in  not 
granting  the  postponement,  this 
court  refused  to  interfere,  the 
matter  being  one  peculiarly  with* 
in  the  discretion  of  the  magis- 
trates. Becke,  expartey  T.  2  W.  4« 

Page  704 
3.  The  statute  9G.4.  (%61.  for 
regulating  the  granting  of  li- 
cences to  keepers  of  hins,  ale* 
houses,  &c.,  by  sect.  27.  enacts, 
**  That  any  person  who  shall  think 
himself  aggrieved  by  any  act  of 
any  justice  done  in  execution  of 
that  act,  may  appeal  against  such 
act  to  the  quarter  sessions,"  Held, 
that  the  words  **  person  xoho  shaU 
think  himself  aggrieved  "  mean  a 
person  who  was  immediately  ag- 
grieved, as  by  the  refusal  of  the 
licence  to  himself,  by  fine,  dec, 
and  not  one  who  is  only  conse- 
quentially aggrieved ;  and,  there- 
fore, that  where  magistrates  bad 
granted  a  licence  to  a  party  to 
open  a  house  not  before  licensed, 
situate  within  a  very  short  dis- 
tance of  a  licensed  public  house 
the  occupier  of  the  latter  house 
could  not  appeal  to  the  quarter 
sessions  against  the  granting  of 
such  licence.  The  King  v.  The 
Justices  of  Middlesex,  T.  2  BT.  4. 
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APPOINTMENT. 
See  Evidence,  11. 

APPROPRIATION  OF  PAY- 
MENT. 


See  TROVXBf  I. 
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ARBITRAMENT. 
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ARBITRAMENT. 
See  Practice. 

h  An  arbitrator  awarded  that  the 
plaintiff  had  no  cause  of  action, 
and  that  a  verdict  should  be  en- 
tered for  the  defendant)  and  then, 
by  mistake,  directed  that  the  costs 
of  the  reference  and  award  should 
be  paid  by  the  defendant^  meaning 
the  plaintiff:  Held,  that  the  arbi- 
trator, having  executed  this  award 
in  this  form,  could  not  rec- 
tify it. 

The  plaintiff  moved  the  Court 
for  a  taxation  of  his  costs  as  ad- 
judged ;  or  that  the  award  which 
had  been  executed  in  duplicate,  and 
one  copy  afterwards  corrected  by 
the  arbitrator,  might  be  set  aside. 
The  defendant  not  agreeing  to 
this  latter  proposal,  the  Court  or- 
dered a  taxation.  Ward  v.  Dean^ 
H.  2  W.  4.  Page  234 

2.  An  indictment  removed  into 
E.  B.  by  the  defendant,  and  made 
a  special  jury  cause  by  the  pro- 
secutor, came  on  to  be  tried,  and 
was  immediately  referred.  The 
order  of  reference  stated,  that  if 
the  arbitrator  should  be  of  opinion 
that  the  defendant  was  guilty 
and  the  prosecutor  entitled  to 
costSf  the  defendant  agreed  to 
pay  the  costs.  The  arbitrator  did 
80  find : 

Held,  that  the  prosecutor  could 
not  recover  the  costs  of  the  spe- 
cial jury,  since  the  Judge  had  not 
certified  for  those  costs  (pursuant 
to  6  G.4.  C.50.  f.S^.),  and  the 
order  of  reference  did  not  ex- 
pressly give  a  power  of  doing  so 
to  the  arbitrator.  Also  that  the 
general  term  <<  costs"  in  this  order 
did  not  include  those  of  the  re- 
ference and  award.  The  King  v. 
Moate,  H.  2  JV.  4.  237 

S.  Where  a  cause  is  referred  to  two 
arbitrators   and    their   umpire  in 
Vol.  III. 


I 


case  of  dispute,  and  it  is  after- 
wards agreed  to  appoint  an  um- 
pire, such  appointment  must  in 
no  case  be  decided  by  chance. 
And,  therefore,  where  each  of 
two  arbitrators  had  named  a  per- 
son to  be  umpire,  and  neither  ^as 

'  disapproved  of,  and  it  was  there- 
upon proposed  that  the  final  choice 
should  be  determined  by  lot, 
which  was  accordingly  done  in 
the  presence  and  with  the  con- 
currence of  the  arbitrators  and 
parties,  an  award  made  by  the 
umpire  so  chosen  was  set  aside. 
Tord  V.  Jones,  H.  2  JVA.  Page  248 

4.  An  arbitrator,  to  whom  a  caiise 
and  all  matters  in  difference  were 
referred,  directed  a  verdict  to  be 
entered  for  the  plaintiff,  and  cer- 
tain works  to  be  done  by  the  de- 
fendant. He  then  added*  that  as 
disputes  might  arise  respectiog 
the  performance,  the  plaintiff,  ix 
dissatisfied  with  it,  might  (on  giv- 
ing notice  to  the  defendant)  bring 
evidence  before  the  arbitrator  ot 
the  insufficiency  of  the  work,  and 
the  defendant  might  also  give  evi- 
dence on  his  part,  in  order  that  a 
final  award  might  be  made  con- 
cerning the  matters  in  difference; 
but  if  no  proceeding  were  taken 
by  the  plaintiff  within  two  months 
after  the  work  was  done,  the  award 
then  made  should  be  final :  and  he 
enlarged  the  time  for  making  his 
further  and  final  award,  if  re- 
quested, to  six  months. 

Held,  that  the  latter  part  of 
this  award  was  bad,  as  it  assumed 
to  reserve  a  power  over  future 
differences;  but  that  it  might  be 
rejected,  and  the  former  part  was 
final,  and  might  stand.  Manser  v. 
Heaver  and  Another ,  H*  2  W*  4. 

295 

5*  An  agreement  of  reference  stated 
that  disputes  had  arisen  between 
^  G.  and  a  navigation  company  re- 
specting certain  goods  shipped  by 
G,  on  board  the  company's  vessels, 
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and  which  G*  complained  had  not 
been  delivered ;  that  G.  had  com- 
menced an  action  in  Scotland 
against  the  company  for  the  re- 
covery of  the  goods  or  their 
value,  of  the  damage  sustained 
by  the  non-delivery,  and  of  the 
costs  incurred  in  the  action;  and 
that  the  parties  agreed  to  refer 
the  said  differences  to  arbitrators, 
the  costs  of  the  reference  and 
award,  and  also  of  the  action,  to 
be  in  their  discretion.  The  arbi- 
trators awarded  that  258/.  were 
due  from  the  company  to  G. ; 
that  the  said  sum,  with  30/.,  the 
costs  of  the  reference  and  award, 
should  be  paid  by  the  company 
on  a  certain  day ;  and  that  the 
company  should  keep  the  goods 
which  were  then  in  their  pos- 
session:  Held,  {Parked,  dubi- 
tante)  that  this  was  a  sufficient 
adjudication  upon  all  the  matters 
referred:  Held,  also,  that  the 
award  of  the  goods  to  the  com- 
pany was  not  void  as  an  excess 
of  authority.  In  the  Matter  of 
Gilion  and  the  Merseif  and  Clyde 
Navigation  Company ,  E.  2  W.  4. 

Page  493 
6«  A  verdict  was  taken  for  the 
plaintiff  at  the  assizes,  March  31st, 
subject  to  a  reference,  the  award 
to  be  made  on  or  before  the  first 
day  of  Easter  term,  April  16th. 
The  attorney  for  the  plaintiff  left 
the  assise  town  for  his  own  re- 
sidence, having  first  directed  his 
agents  at  the  assize  town  to  ob- 
tain the  order  of  reference,  and 
send  it  him.  On  the  4th  of  Aprils 
having  again  written  to  his  agents 
respecting  the  order,  he  left  home 
on  business,  and  returned  on  the 
14th,  when  he  found  that  the 
order  of  reference  had  not  been 
sent,  and  in  consequence  he  was 
not  able  to  obtain  it  till  the  time 
for  making  the  award  had  expired. 
The  defendant  having  declined 
submitting  to  a  new  order  of  re- 


ference on  the  former  terms,  this 
Court  refused  to  grant  a  rule 
enabling  the  plaintiff  to  proceed 
upon  his  verdict  in  default  of  such 
submission.  Doe  dent.  Fisher  v. 
Saunders,  T.  2  IV.  4.  Page  783 
7.  A  dock  company  were  authorized 
by  statute  to  sue  and  be  sued  by 
their  treasurer,  but  he  was  not 
to  be  liable  in  his  own  person  or 
goods  by  reason  of  bis  being  de- 
fendant in  any  such  action;  and 
all  costs  incurred  by  him  in  pro- 
secuting; or  defending  any  action 
for  the  company,  were  to  be  de- 
frayed out  of  the  monies  appli- 
cable to  the  purposes  of  (he  act. 
Two  actions  between  the  treasurer 
and  G.,  in  one  of  which  the  trea- 
surer was  plaintiff,  and  in  the 
other  defendant,  were  referred  to 
an  arbitrator,  who  awarded  against 
the  treasurer  in  both,  with  costs. 
The  costs  and  damages  being  un- 
paid, and  an  attachment  being 
moved  for  against  the  treasurer, 
the  Court  held  that  he  had  not 
rendered  himself  personally  liable 
by  submitting  to  an  order  of  re- 
ference ;  and  they  refused  an 
attachment,  but  ordered  a  man- 
damus to  the  treasurer  and  di- 
rectors to  pay  the  sums  awarded. 
Corpe  V.  Glyn,  Esq.  Glyn,  Esq. 
V.  Corpe,  T.  2  fV.  4.  801 

ARCHDEACON. 
See  Prebend,  1. 

ARREST. 

See  Sheriff,  2. 

Suspicion  that  a  party  has  on  a 
former  occasion  committed  a  mis- 
demeanor, is  no  justification  for 
giving  him  in  charge  to  a  con- 
stable without  a  justice's  warrant; 
and  there  is  no  distinction  in  this 
respect  between  one  kind  of  mis- 
demeanor and  another,  as  breach 

of 
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of  the  peace  and  fraud.    Fox  v. 
Gaunt,  T.  2  W.  4.  Page  798 

ASSETS. 
See  Executor,  1. 

ASSIGNEE. 
See  Bankrupt,  S. 

ASSIGNMENT. 
See  Covenant,  4. 

ASSUMPSIT. 

1.  J.y  an  attorney,  who  was  accus- 
tomed to  receive  certain  payments 
for  the  plaintiff,  his  client,  went 
from  home,  leaving  £.,  his  clerk, 
at  the  office.  B.,  in  the  absence 
of  his  master,  received  money 
on  account  of  the  above  dues 
for  the  client  (which  he  was 
authorized  to  do),  and  gave  a 
receipt  signed  '*  B.  for  Mr.  J" 
«/•  was  in  bad  circumstances  when 
he  left  home,  and  he  never  re- 
turned, but  it  did  not  appear  that 
his  intention  so  to  act  was  known 
at  the  time  of  the  payment  to  B* 
B.  afterwards  refused  to  pay  the 
money  over  to  the  client,  and  on 
asaumpsit  brought  against  him  for 
money  bad  and  received,  it  was 

Held,  that  the  action  did  not 
lie;  for  that  the  defendant  re- 
ceived the  money  as  the  agent 
of  his  master,  and  was  account- 
able to  him  for  it;  the  master,  on 
the  other  hand,  being  answerable 
to  the  client  for  the  sum  received 
by  his  clerk ;  and,  therefore,  there 
was  no  privity  of  contract  between 
the  present  plaintiff  and  defendant. 
Stephensy  Clerk,  v.  Badcock,  H. 
2  fr.4.  854 

2.  Where  the  assignee  of  a  bank- 
rupt is  removed,  and  a  new  one 


appointed,  Qosre  whether  a  party 
having  money  in  his  hands,  which 
he  received  on  ficcount  of  the 
bankrupt*8  estate,  in  the  character 
of  agent  to  the  late  assignee,  be 
liable  in  assumpsit  for  money  had 
and  received  to  the  use  of  the 
newly-appointed  one  ? 

But  tne  former  assignee  having 
been  insane  when  the  money  was 
received:  Held,  that  such  re- 
ceiver was  liable  at  all  evepts; 
for  he  could  not  be  the  agent  of 
an  insane  person,  and  therefore 
held  the  property  as  a  mere 
'  stranger*  Steady  Assignee^  v. 
Thornton,  H.  2  fV.  4.  Page  357 
S.  A  ship  outward  bound  with 
goods,  being  damaged  at  sea, 
put  into  a  harbour  to  receive 
some  repairs  which  Jiad  become 
necessary  for  the  c<»tinoanoe  of 
her  voyage,  and  a  shipwright  was 
engaged,  and  undertook  to  put 
her  into  thorough  repair.  Before 
this  was  completed  he  required 
payment  for  the  work  already 
done,  without  which  he  refused 
to  proceed;  and  the  vessel  re- 
mained in  an  unfit  state  for 
sailing : 

Held,  that  the  shipwright  might 
maintain  an  action  for  the  work 
already  done,  though  the  repair 
was  incomplete,  and  the  vessel 
kept  from  continuing  her  voyage, 
at  the  time  when  the  action  was 
brought.  Roberts  y.  Havehck, 
i;.2fF.4.  404 

4.  Assumpsit  may  be  maintained  by 
the  owner  of  a  market  for  stallage, 
and  that  without  shewing  any  con- 
tract in  fact  between  him  and  the 
occupier  of  the  stall.  The  Mayor, 
Aldermen,  and  Burgesses  of  Nem- 
port  V.  Saunders,  E.2JV.^    411 

5.  A.  remitted  a  bill  of  exchange  to 
B*9  to  be  paid  to  a  third  person  on 
A.*B  account.  B.  discounted  the 
bill,  but  did  not  pay  over  the  pro- 
ceeds, upon  which  A,  sued  him 
in  assumpsit  for  money  had  and 
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received :  Held,  that  in  this  action 
a  set-off  was  admissible.     Thorpe 
V.  Thorpe,  E.  2  W.  4.       Page  580 
i.  A  policy  was  effected  by  A.  upon 
her  own  life   with   an  insurance 
company ;  it  was  by  deed,  and  ex- 
ecuted by  three  trustees  of  the 
company.     A.  afterwards  assigned 
it  to  B.f  and  died.     The  money 
due  on  the  policy  was  paid  to  B. 
by  a  check  drawn  by  the  trustees 
on  the  bankers  of  the  company, 
and  he  gave  an  acknowledgment 
of  having  received  the  money  from 
the  trustees.   By  the  deed  of  trust, 
the  board   of  directors  were  to 
cause  all  monies  belonging  to  the 
company  to  be  deposited  with  the 
bankers  of  the  company,  in  the 
name  of  the  trustees,  and  such 
nionies  were  not  to  be  withdrawn 
But  for  the  purposes  of  the  com- 
jiany,  and  by  checks  signed  by  the 
trustees,  or  by  three  or  more  di- 
rectors tinder  some  authority  to 
be  given  by  the  trustees.    After 
the  jfmytnent  to  B.,  it  was  dis- 
eoV€fred  that  the  policy  was  void 
on  account  of  fraud :  Held,  that 
^nder  these    circumstances,   the 
three   trustees  were  the  proper 
plaihtiffii  in  an  action  to  recover 
baek  tfse  money  so  paid  to  B. 
Ije/bore  and  Others  v.  Bottle,  T. 
^/r.'4.  877 


ATTACHMENT. 

See  Arbitrament,  7* 


ATTORNEY. 

1.  An  attorney,  retained  to  conduct 
a  cause  at  the  assizes,  cannot 
abandon  it,  on  the  ground  of  want 
of  funds,  without  giving  the  client 
reasonable  notice ;  and,  therefore, 
where  an  attorney  so  retained  gave 
notice  to  his  client  on  the  Saturday 
before  the  commission  day  (which 
was  on  «  Thursdai^)  that  he  woald 


not  deliver  briefs,  unless  he  fvas 
furnished  with  funds  for  counsel's 
fees,  and  they  not  being  furnished, 
counsel  were  not  instructed,  and  a 
verdict  passed  against  the  client ; 
it  was  held,  in  an  action  against 
the  attorney  for  negligence,  that 
the  jury  were  properly  directed  to 
find  for  the  plaintiff  if  they  thought 
the  attorney  had  not  given  reason- 
able notice  to  the  client  of  his  in- 
tention to  abandon  the  cause. 
Hoby  V.  BuiU,  Gent.,  H.  2  fV".  4. 

Page  350 

2.  (/.,  an  attorney,  who  was  accus- 
tomed to  receive  certain  dues  for 
the  plaintiff,  his  client,  went  from 
home,  leaving  B.,  his  clerk,  at  the 
office.  B.f  in  the  absence  of  his 
master,  received  money  on  ac« 
count  of  the  above  dues  for  the 
client,  (which  he  was  authorized 
to  do,)  and  gave  a  receipt  signed 
"  B.,  for  Mr.  7."  J.  was  in  bad 
circumstances  when  he  left  home, 
and  he  never  returned,  but  it  did 
not  appear  that  his  intention  so  to 
act  was  known  at  the  time  of  the 
payment  to  B,  B.  aflerwards  re- 
fused to  pay  the  money  over  to  the 
client,  ana  on  assumpsit  brought 
againfit  him  for  money  had  and  re* 
ceived,  it  was 

Held,  that  the  action  did  not 
lie;  for  that  the  defendant  re- 
ceived the  money  as  the  agent  of 
his  master,  and  was  accountable 
to  him  for  it ;  the  master,  on  the 
other  hand,  being  answerable  to 
the  client  for  the  sura  received  by 
his  clerk ;  and  there  was  no  privity 
of  contract  between  the  present 
pi aintiff  and  defendant.  Stephens^ 
Clerk,  v.  Badcock,  H.  2  W.  4- 

35i 

3.  In  the  city  q^  York,  which  was 
incorporated  before  the  time  of 
memory,  there  had  been  a  court 
from  very  ancient  times,  held  first 
before  the  mayor  and  bailifi,  and, 
after  a  charter  of  Ric.2.,  befpre 
tlie  mayor  and  8herii&«    By  n.by- 

law 


ATTORNEY. 
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law  made  in  the  3  &  4  Philip  and 
Mary^  by  a  select  body  of  the  cor- 
poration who  had  Immemorially 
made  rules  and  regulations  as  to 
the  practice  of  the  court,  and  who 
had,  at  their  discretion,  selected 
the  persons  admitted  to  practise  as 
attornies  there;  it  was  ordered, 
that  from  thenceforth  there  should 
be  no  more  than  four  persons  ad- 
mitted to  be  attornies  in  the 
sheriff's  court,  and  from  that 
time,  it  did  not  appear  that  any 
more  than  that  number  had  ever 
been  allowed  to  practise:  Held, 
that  the  by-law  was  reasonable, 
and  that  the  usage  limiting  the 
number  of  attornies  to  four  was 
sufficiently  ancient  to  satisfy  the 
statute  2  G. 2.  c. 23.  sA\. 

Semble,  that  a  mandamus  cannot 
issue  to  the  judges  of  an  inferior 
court,  commandmg  them,  in  the 
first  instance,  to  aomit  an  attorney 
of  K.  B.  to  practise  there ;  but 
that  the  mandamus,  if  any  lies, 
must  be  to  examine  whether  he  is 
capable  and  (qualified  to  be  ad- 
mitted, accordmg  to  the  statutes 
2  G.  2.  c.  23.  and  6  G.  2.  c.  27.  The 
King  V.  The  Sheriffs  of  the  City  of 
York,  T.  2W.^.  Page  770 

.  A  party  retained  attornies  to  pro- 
secute an  ejectmerft  for  2).,  and 
shewed  them,  as  his  warrant  for  so 
doing,  a  power  of  attorney  pur- 
portmg  to  be  executed  by  D. 
The  attornies  believing  it  genuine, 
took  the  cause  to  the  assizes,  but 
were  obliged  to  withdraw  the  re- 
cord. 2).,  who  had  been  made 
lessor  of  the  plaintiff,  and  was 
abroad  during  these  proceedings, 
disavowed  them  on  his  return, 
alleging  the  power  of  attorney  to 
be  a  forgenr ;  and  the  court,  on 
motion  by  him,  ordered  the  at- 
tornies to  pay  the  costs,  D.  giving 
security  to  repay  them  the  amount 
if  they  should  succeed  in  an  issue 
whicli  the  court  directed,  and  in 
which  the  attornies  were  to  be 


plaintiffs  and  D.  defendant,  to  try 
whether  or  not  the  ejectment  was 
commenced  or  carried  on  with  the 
privity  of  Z).  Doe  dem.  Davies  v. 
Eyton,  T.  2  IT.  4.  Page  785 

AVOWRY. 
See  Pleadino,  !• 

BAIL. 
See  Practiok,3> 

BAILIFF.    ,    ,      '. 

« 

By  letters  patent  King  Jam&s  ithe 
First  granted  to  A,f  his  heirs  ^nd 
assigns,  that  he  and  theyi,  by- his 
or  their  bailiff  or  bailiffs,  for  that 
purpose  by  him  and  them  fjx)m 
time  to  time  to  be  deputed*  sbojuld 
have  the  full  return  of  ^ll,  wxits^ 
mandates,  and  precepts  within  a 
certain  district,  and  that  no  sheriff 
or  other  officer  of  the  king,  cpn- 
cemin^  the  same  returns  wiUiin 
the  said  district,  diould  in  %ny 
manner  intermeddle,  &c.,  nor  en- 
ter in  execution  of  the.  premises, 

.  unless  through  the  default  of  ihe 
bailiff  or  baili&  of  the  said  A.f 
his  heirs  or  assigns,  or  som^  of 
them: 

Held,  that  under  a  grant  con* 
taining  this  special  provision,  that 
the  grantee  might  return  writs  by 
his  bailiff  for  that  purpose  de- 
puted, and.  an  exception  in  case 
of  default  by  such  bailiff,  the 
bailiff  so  deputed  mignt  return 
writs  and  mandates  in  his  owft 
name ;  but 

Semble,  that  if  there  bad  been 
no  such  special  provision  and  ex- 
ception, the  grantee  then  would 
be  bound  to  make  the  return 
either  by  himself  or  his  officer  in 
his  (the  grantee's)  name*  Airinn 
hmd V.  aife, £.2m^        6S0 
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BANKRUPT. 


BANKING  COMPANY. 
See  EviD£MCB9  IS,  14. 

BANKRUPT. 
See  BiXfL  ov  Exchange,  1. 

1.  Covenant  for  rent.  Plea,  that  be- 
fore the  rent  became  due,  the 
defendants  by  deed  assigned  all 
their  interest  in  the  demised  pre- 
mises to  A.B',  subject  to  the  pay- 
ment of  the  rent,  and  performance 
of  the  covenants  contained  in  the 
lease ;  and  that  he,  by  the  assign- 
ment! covenanted  to  pay  the  rent 
and  perform  the  covenants  con- 
tained in  the  lease ;  that  the  de- 
fendants delivered  the  lease  to 
him,  and  that  he  accepted  the 
same,  and  entered  on  the  pre- 
mises by  virtue  of  the  assignment: 
the  plea  then  stated,  that  A.  be- 
came bankrupt,  and  that  the  ar- 
rears of  rent  accrued  afler  the 
date  of  the  commission ;  that  the 
assignee  of  his  estate  declined  the 
lease,  and  that  the  bankrupt  with- 
in fourteen  days  after  notice  of 
that  fact,  delivered  up  such  lease 
to  the  plaintiff's  devisees  of  the 
reversions : 

Held,  upon  demurrer,  that  the 
plea  was  bad,  inasmuch  as  the 
statute  6  G.  4.  c.  16.  's.75*  did  not 
put  an  end  to  the  iease,  but 
merely  discharged  the  bankrupt 
from  any  subsequent  payment  of 
the  rent  or  observance  of  the  co- 
venants. Manning  v.  Flight  and 
Others,  H.  2  W.  4.         Page  21 1 

S.  By  6G.4.  c.l6.  <.  126.  a  certi- 
ficated bankrupt  may  plead  his 
bankruptcy  to  any  action  for  a 
debt  which  was  provable  under 
the  commission.  By  s*  127.,  if  he 
has  been  bankrupt  before,  and 
does  not  pay  15«.  in  the  pound 
under  the  second  commission,  his 


person  only  is  protected  by  the 
certificate,  and  his  future  effects 
vest  in  the  assignees. 

Semble,  that  s.  127*  extends  to 
cases  where  the  former  bankruptcy 
.and  certificate  were  anterior  to 
the  sUtute.  But  that  section, 
where  applicable,  does  not  entitle 
a  creditor  to  proceed  against  the 
bankrupt  after  a  second  certifi- 
cate, for  a  debt  which  he  might 
have  proved  under  the  commis- 
sion. Robertson  v.  Score,  if. 
2  W.  4.  Page  338 

3.  Where  the  assignee  of  a  bankrupt 
is  removed,  and  a  new  one  ap- 

Eointed,  Quaere,  whether  a  party, 
aving  money  in  his  hands  which 
he  received  on  the  account  of  the 
bankrupt's  estate,  in  the  character 
of  agent  to  the  late  assignee,  be 
liable  in  assumpsit  for  money  had 
and  received  to  the  use  of  the 
newly  appointed  one  ? 

But  the  former  assignee  having 
been  insane  when  the  money  was 
received:  Held,  that  such  receiver 
was  liable  at  all  events;  for  he 
could  not  be  the  agent  of  an  in- 
sane person,  and  therefore  held 
the  property  as  a  mere  stranger. 
Stephens  v.  Badcocky  H.  2  W.^ 

367 

4.  Z.  took  a  lease  of  a  mill  and  iron 
forge,  and  bought  the  fixed  and 
movable  implements,  &c^  but  it 
was  agreed  that  they  should  be 
delivered  up  at  the  end,  or  other 
sooner  determination  of  the  term, 
at  a  valuation,  if  the  lessors  should 
give  fifteen  months'  notice  of  their 
desire  to  have  them.  L»  after- 
wards conveyed  all  his  interest  in 
the  premises,  implements,  &c.,  to 
a  creditor,  in  trust,  if  default 
should  be  made  by  L.  in  paying 
certain  instalments,  to  enter  upon 
and  sell  the  same,  and  satisfy  him* 
self  out  of  the  proceeds,  reassign- 
ing the  residue;  and  if  the  lessor 
should  require  a  resale  of  the 
implements,  &c.,  the  proceeds  of 

such 
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such  resale  were  to  go  in  dis- 
charge of  the  debt,  if  unsatisfied. 
L>  made  default,  and  subsequently 
became  bankrupt,  after  which, 
and  during  the  term,  the  creditor, 
who  had  not  before  interfered, 
entered  upon  the  property  s  He]d> 
on  trespass  brought  by  the  assig- 
nees, that  Zf.  had  at  the  time  of 
his  bankruptcy  the  reputed  owner- 
ship of  the  movable  goods,  but 
not  of  the  fixtures.  Clark  and 
Another^  Assignees^  v.  Crownshaxo, 
T.  2  W.  4.  Page  804 

BILL  OF  EXCHANGE. 

See  Statute  of  Limitations,  2. 

]«  //.  accepted  a  bill  for  the  ac- 
commodation of  B,  the  drawer, 
who  indorsed  it  over  as  a  security 
for  a  debt,  and  afterwards  became 
bankrupt.  The  indorsee  entered 
.into  an  agreement  with  the  as- 
signees for  purchasing  part  of  the 
bankrupt's  property,  and  for  the 
arrangement  of  some  claims  which 
he,  the  indorsee,  had  upon  the 
estate;  and  he  afterwards  gave 
them  a  release  of  all  demands,  no 
mention  being  made,  during  this 
transaction,  of  the  bill,  which  had 
been  dishonored.  He  knew,  at 
the  time  of  the  agreement,  but 
not  when  he  took  the  bill,  that  it 
was  accepted  for  accommodation : 
Held^  that  notwithstanding  the 
above  release,  the  acceptor  was 
still  liable  at  the  suit  of  the  in- 
dorsee. Hairison  v.  Courtauldy 
Jf-2»^.4.  36 

3<  A*  gave  a  promissory  note,  pay- 
able to  B,  (for  which  A.  had  re- 
ceived no  consideration),  as  a 
security  for  goods  to  be  sold  to 
B.  on  credit,  and  B.  indorsed 
the  note  over  to  the  creditors. 
jB.  afterwards  executed  a  deed  of 
composition  with  the  creditors,  by 
which  he  undertook  to  pay  his 
debt  to  them  by  instalments,  and 


it  was  stipulated  that  they  should 
not  be  prevented  by  that  arrange- 
ment from  suing  on  any  securities 
which  they  held,  and  that,  on  any 
default  in  paying  the  instalments, 
the  deed  should  be  void :  Held, 
that  the  delay  granted  to  B.  by 
this  agreement  did  not  discharge 
A.  Nichols  and  Another  v.  Nor-- 
rU,  H.  2  W.  4.  Page  41 

3.  A  bill  was  presented  for  accept-* 
ance  at  the  office  of  the  drawee, 
when  he  was  absent.  A,^  who 
lived  in  the  same  house  with  the 
drawee,  being  assured  by  one  of 
the  payees  that  the  bill  was  per- 
fectly regular,  was  induced  to 
write  on  the  bill  an  acceptance  as 
by  the  procuration  of  the  drawee, 
believing  that  the  acceptance 
would  be  sanctioned,  and  the  bill 
paid  by  the  latter.  The  bill  was 
dishonored  when  due,  and  the 
indorsee  brought  an  action  against 
the  drawee,  and  on  proof  of  the 
above  facts  was  nonsuited.  The 
indorsee  then  sued  A.  for  fahety, 
fraudulently,  and  deceitfully  re- 
presenting that  he  was  authorized 
to  accept  by  procuration,  and  on 
the  trial  the  jury  negatived  all 
fraud  in  fact  i 

Held,  notwithstanding,  that  A^ 
was  liable,  because  the  making  of 
a  representation  which  a  party 
knows  to  be  untrue,  and  which  is 
intended,  or  is  calculated  from  the  . 
mode  in  which  it  is  made,  to  in- 
duce another  to  act  on  the  faith 
of  it,  so  that  he  may  incur  dam- 
age, is  a  fraud  in  law,  and  A^ 
must  be  considered  as  having  in- 
tended to  make  such  represent- 
ation to  all  who  received  the  bill 
in  the  course  of  its  circulation. 

Held,  also,  that  A,  could  not 
be  charged  as  acceptor  of  the  bill, 
because  no  one.  can  be  liable  as 
acceptor  but  the  person  to  whom 
the  bill  is  addressed,  unless  he  be 
an  acceptor  for  honor.  Pclhill  v« 
Walter,  H.  2  W.^.  114 

8  R  4  4.  A  bill 
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4.  A  bill  6f  exchange  was  drawn  by 
A.  on  B.,  and  indorsed  to  C.  The 
bill  was  not  satisfied  when  due, 
but  part  payments  were  afterwards 
made  by  the  drawer  and  acceptor. 
Two  years  after  it  had  become 
due,  2).  paid  the  balance  to  C, 
the  holder,  and  the  latter  indorsed 
the  bill  and  wrote  a  receipt  on  it  in 
general  terms :  Held,  that  that  re- 
ceipt was  not  conclusive  evidence 
that  the  bill  had  been  satisfied 
either  by  the  acceptor  or  drawer, 
but  that  parol  testimony  was  ad- 
missible to  explain  it ;  and  it  ap- 
pearing thereby  that  Z).  paid  the 
balance^  not  on  the  account  of 
the  acceptor  or  the  drawer,  but 
in  order  to  acquire  an  interest 
in  the  bill  as  purchaser,  it  might 
be  indorsed  by  D,  after  it  became 
due,  so  as  to  give  the  indorsee  all 
the  rights  which  C,  the  holder, 
bad  before  the  indorsement,  and 
such  indorsee  might  therefore  re- 
cover from  the  drawer  the  balance 
unpaid  by  him.  Graves  v.  Ke^  and 
Another,  H.  2  W.  4.        Pa^e  813 

5.  The  vendee  of  goods  paid  for 
them  by  a  bill  of  exchange  drawn 
by  him  on  a  third  person,  and 
afier  it  had  been  accepted,  the 
vendor  altered  the  time  of  pay- 
ment mentioned  in  the  bill,  and 
thereby  vitiated  it :  Held,  that  by 
so  doing  he  made  the  bill  his  own, 
and  caused  it  to  operate  as  a  sa- 
tisfaction of  the  original  debt,  and 
consequently  that  he  could  not 
recover  for  the  goods  sold.  AU 
derson  v,  LangdaUy  E,  2  W.^, 

660 


BILL  OF  LADING. 
5ee  Consignor  and  Consignee,  1. 


BILL  OF  SALE. 

A^  being  indebted   to  B.  in    the 
iium  of  10/.  for  goodS|  applied  for 


a  further  supply  upon  credit,  and 
for  a  loan.     B.  refused  to  grant 
either  without  security;    and  it 
was  then  agreed  tliat  A*  should 
give  a  bill  of  sale  of  his  house- 
hold furniture  and   fixtures*  and 
that  B.  should  give  him  credit  for 
200/.   on  that  security.     Before 
the  bill  of  sale  was  executed,  B* 
upon  the  faith  of  such  agreement 
advanced  to   A.  90/.   in   money 
and   goods:   and  afterwards,  on 
the  8th  of  May  1828,  A.  executed 
a  bill  of  sale,   whereby,  in  con- 
sideration of  the  debt  of  lOO/.,  he 
bargained  and  sold  to  B.  all  his 
(i^/s)  household  goods  and  fur- 
niture, &c.,  with  a  proviso,  that  if 
A,  should  pay  the  100/.  by  instal- 
ments, the  first  of  which  was  to  be 
due  on  the  7th  of  June,  the  deed 
should  be  void ;  but  in  default  of 
payment  of  any  of  the  instalments 
at  the  times  appointed,  it  should 
be  lawful,  although  no  advantage 
should  be  taken  of  any  previous 
default,  for  B,  to  enter  upon  the 
premises,  and  tal^e  possession  and 
sell  off  the  goods.     There  was  a 
fbrther  proviso,   that  until  such 
default  it  should  be  lawful  for  A. 
to  keep  possession  of  them.    In 
1823  A.  had  given  a  warrant  of 
attorney  to  C.  and  D.  as  security 
for  a  debt  of  1100/.,  and  they,  in 
November  1828,  entered  up  judg- 
ment, and  sued  out  a  fi.  fa.,  under 
which  the  sherifF  seized  the  goods : 

Held,  in  trespass  brought  by  B. 
against  the  sheriff,  that  under 
these  circumstances,  the  bill  of 
sale  was  not  fraudulent  by  reason 
of  ^.'s  having  continued  in  pos* 
session. 

Semble,  that  after  a  convey- 
ance of  goods  and  chattels,  want 
of  possession  does  not  constitute 
fraud  as  against  creditors,  but  is 
only  evidence  of  it.  Martindate 
v.  Booth,  E.  2  W.  4.        Page  498 
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BOND. 

See  iNsotvEKT  Act.    AnnuitY)  4. 

An  instrument  executed  In  a  foreign 
port  by  the  master  of  a  ship,  re- 
citing, that  his  vessel  bound  to 
London  had  received  consider- 
able damage,  and  that  he  had 
borrowed  1077/.  to  defray  the  ex- 
pences  of  repairing  her,  proceeded 
as  follows :  —  "I  bind  myself,  my 
ship,  her  apparel,  tackle,  &c.,  as 
well  as  her  freight  and  cargo,  to 
pay  the  above  sum,  with  12/.  per 
cent,  bottomry  premium ;  and  I 
further  bind  myself,  said  ship,  her 
freight  and  cargo,  to  the  payment 
of  that  sum,  with  all  charges  there- 
on, in  eight  days  afler  my  arrival 
at  the  port  of  London  ;  and  I  do 
hereby  make  liable  the  said  vesselt 
her  Jreight  andcargOy  whether  she 
do  or  do  not  arrive  at  the  port  of 
London^  in  preference  to  air  other 
debts  or  claims,  declaring  that 
this  pledge  or  bottomry  has  now, 
and  must  have  preference  to  all 
other  claims  and  charges,  until 
such  principal  sum,  witli  12/.  per 
cent,  bottomry  premium,  and  all 
charges,  are  duly  paid  :*' 

Held,  upon  error,  that  this  was 
an  instrument  of  bottomry,  for  an 
intention  sufficiently  appeared 
from  the  whole  of  it,  that  the 
lender  should  take  upon  himself 
the  peril  of  the  voyage  ;  that  the 
words  my  arrivalf  roust  be  under- 
stood to  mean  my  ship's  arrival^ 
and  that  the  words,  **  I  make  liable 
the  said  vessel,  her  freight  and 
cargo,  tohether  she  do  or  do  not 
arrive  at  London, "  were  intended 
only  to  give  the  lenders  a  claim 
on  the  ship,  in  preference  to  other 
claims,  in  case  of  the  ship's  arrival 
At  some  other  than  the  destined 
port,  and  not  to  provide  for  the 
event    of  a   loss   of  the    ship. 


Simonds  and  Another  v.  Hodgson^, 
H.  2  W.  4.  Page  50 


BOTTOMRY. 
See  Bond. 


BRIDGE. 

1.  By  the  statute  4>3  G.  3.  c.5^.s.5. 
no*  bridge  thereafter  to  be  built  In 
any  county,  by  or  at  the  expeoce 
of  any  individual  or  private  per- 
son, body  politic  or  corporate,  shall 
be  deemed  a  county  bridge,  unless 
erected  in  a  substantial  and  cqm- 
roodious  manner,  under  the  direc- 
tion or  to  the  satisfaction  of  the 
county  surveyor,  &c. 

Trustees  appointed  by  a  local 
turnpike  act  >  are  individuals  or 
private  persons  within  the  mean- 
ing of  this  statute  ;  and,  therefor^, 
a  bridge  erected  by  such  trustees 
after  the  passing  of  the  statute* 
but  not  under  the  direction,  or  to 
the  satisfaction  of  the  county  sur- 
veyor, &c.  is  not  a  bridge  which 
the  inhabitants  of  the  county  are 
liable  to  repair.  The  King  v. 
The  Inhabitants  of  the  County  of 
Derby,  H.2W.^.  ^     U7 

2.  To  an  indictment  against  the  in- 
habitants of  a  county  for  the  non- 
repair of  a  foot  bridge,  they 
pleaded  that  it  was  parcel  of  a 
carriage  bridge  which  A»  B.  was 
bound  to  repair  ratione  tenurae. 
Replication  admitted  the  liability 
of  A.B*  to  repair  the  carriage 
bridge,  but  denied  that  the  foot 
bridge  was  parcel  of  the  same; 
whereupon  issue  was  joined.  The 
evidence  was,  that  the  carriage 
bridge  mentioned  in  the  plead- 
ings had  been  built  before  1119f 
and  that  certain  abbey  lands  had 
been  ordained  for  the  repairs  of 
the  same,  and  the  proprietors  of 
those  lands  (of  which  tbo9e  men* 
tioned  to  be  held  by  At  B,  were 

part) 


98S 


CERTIORARI. 


part)    had   always  repaired    the 
bridge  bo  built. 

In  1736,  the  trustees  of  a  turn- 
pike road,  with  the  consent  of  a 
certain  number  of  the  proprietors 
of  the  abbey  lands,  constructed  a 
wooden  foot  bridge  along  the  out- 
side of  the  parapet  of  the  carriage 
bridge,  partly  connected  with  it 
by  brick-work  and  iron  pins,  and 
partly  resting  on  the  stone-work 
of  the  bridge : 

Held,  that  this  (being  the  foot 
bridge  mentioned  in  the  indict- 
ment) was  not  parcel  of  the  car- 
riage bridge  which  A»B.  was 
bound  by  tenure  to  repair ;  and, 
consequently,  that  the  county  was 
h'able  to  repair  the  foot  bridge. 
The  Kingv.  The  Inhabitants  of 
Middlesex,  H.  2  fV.  4.     Page  201 

BY-LAW. 

See  Attorney,  3.    Corpor- 
ation, 2. 

CARRIER. 
See  Insurance,  2. 

CERTinCATE. 

See  Settlbmsnt  by  Hiring  and 
Service,  2. 

CERTIORARI. 

1.  Tlie  statute  ISO. 2.  c.  18.  s.5. 
requires  that  the  party  suing  forth 
any  certiorari  shall  haye  given 
notice  thereof  to  the  justices 
whose  order  is  in  question.  A 
certiorari  cannot  be  issued  at  the 
instance  of  any  but  the  party  who 
gave  such  notice,  although  he 
avowedly  drops  the  proceeding, 
and  although  it  is  too  late  to  give  a 
fresh  notice.  The  King  v.  The  Jus- 
tices of  Kent,  H.  2  W.  4.         250 

2.  A  notice  to  justices  of  a  motion 
to  be  made  for  a  certiorari  <<  on 


behalf  of  the  churchwardens  and 
overseers  of  S,"  if  signed  only  by 
one  churchwarden,  is  not  a  suffi- 
cient notice  by  <*  the  party  or 
parties  suing  forth''  the  writ, 
within  the  statute  13  G.  2.  c.  18. 
s»  5.  The  King  v.  The  Justices  of 
Cambridgeshire,  T.2JV.^ 

Page  887 

CHANCERY  SUIT. 
See  Execution,  1. 

CHARITABLE  INSTITUTION. 
See  Rate,  6. 

CHARTER- 
See  Corpora T10N9  I. 

CHARTER-PARTY. 
See  Freight,  1. 

CHURCH. 
See  Rate,  6. 

CLAY  MINES. 
See  Rate,  4. 

CLAUSE  OF  re-entry- 
See  Covenant,  S. 

CLERK  TO  GUARDIANS   OF 

POOR. 

See  Rate,  7. 

CODICIL- 
See  Devise,  2* 

COGNOVIT. 
See  ExEotTTioN,  1 4 

COL-r 


CONSTABLE. 
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COLLEGE. 
See  Rate,  2. 

COMPOSITION  DEED. 
See  Bill  of  Exchange,  2. 

COMPROMISE. 
See  Covenant,  4. 

CONDITION. 

See  Execution. 

CONSEQUENTIAL  DAMAGE. 
See  Action  on  the  Case,  2. 

CONSIGNOR   AND  CON- 
SIGNEE. 

A  consignee  (not  the  owner)  of 
goods,  receiving  them  in  pur- 
suance of  a  bill  of  lading,  whereby 
the  ship-owner  agrees  to  deliver 
them  to  the  consignee  by  name, 
he  paying  freight,  is  not  liable  for 
general  average,  although  he  has 
had  notice  before  he  received  the 
goods,  that  they  have  become 
subject  to  the  charge. 

Semble,  that  he  would  be  so 
liable,  if  the  consignor  had,  by  the 
bill  of  lading,  maae  the  payment 
of  general  average  a  condition 
precedent  to  the  delivery  of  the 
goods.  Scaife  v,  TMn,  E.  2  fV.  4. 

Page  523 

CONSTABLE. 

By  an  act  of  parliament  for  paving, 
lighting,  and  watching  the  streets 
of  a  parish,  the  rector,  church- 
wardens, overseers  of  the  poor, 
and  vestrymen  were  appointed 
trustees  for   putting   the  act  in 


execution.  By  a  subsequent  act 
the  trustees  appointed  to  put  the 
first  act  in  execution  were  appoint- 
ed trustees  for  executing  that  act, 
and  the  said  trustees,  or  any 
thirteen  or  more  of  them,  were 
authorised  to  elect  four  constables 
for  the  parish  annually  s  Held, 
that  the  presence  of  the  rector  at 
a  vestry  for  the  election  of  a  con- 
stable was  not  necessary,  if  thir- 
teen other  trustees  were  present. 

The  trustees  appointed  four 
constables  for  the  year,  on  the 
21st  December  1829.  One  of  the 
persons  so  appointed  having  in 
March  1830  removed  from  the 
parish,  and  given  notice  of  his  re- 
moviil  to  the  trustees,  they  elected 
another :  Held,  that  the  trustees, 
having  so  appointed  the  four  con* 
stables  for  tne  year,  might  also,  on 
the  removal  from  the  parish  of  one 
of  the  persons  so  appointed,  elect 
another  person  in  his  stead;  for 
that  they  were  not  functi  officio, 
and  were  the  proper  persons  to 
supply  the  vacancy. 

By  the  custom  of  the  city  of 
London^  all  persons  appointed 
constables  on  Saint  Thomas*s  Day 
attend  at  Guilfihall  on  PlouA 
Monday^  and  are  sworn  by  the 
registrar,  and  those  who,  when 
vacancies  occur,  are  appointed  at 
any  other  period  of  the  year,  are 
sworn  in  before  the  registrar  at 
the  Lord  Mayor's  court  office  i 
Held,  that  the  custom  applied  to 
all  constables  in  the  cxiyoi London ^ 
in  whatever  manner  appointed, 
and  that  a  party  elected  constable 
by  the  trustees  under  the  local 
act  was  bound,  after  notice,  to 
attend  at  the  Lord  Mayor's  court 
office  to  be  sworn  in. 

Indictment  charged  that  the 
defendant  being  elected  to  the 
office  of  constable,  had  neglected 
and  refused  to  take  upon  himself 
the  execution  of  the  office.  The 
proof  was  that  he  refused  to  take 

the 
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the  oath  of  office :  Held,  that  that 
was  primft  facie  evidence  of  a  re- 
fusal to  take  upon  himself  the  exe- 
cutionlof  the  office : 

Heidi  alsOf  on  motion  in  arrest 
of  judgment,  that  the  indictment 
charged  an  offence,  by  alleging 
that  the  defendant  had  wholly  ne- 
glected and  refused  to  take  on 
himself  the  execution  of  the  office, 
and  that  it  was  not  necessary  to 
state  that  he  had  refused  to  be 
awora.  The  King  v.  Brainy  E. 
2  W^  4.  Page  614 

COPYHOLD. 

See  Sbttlsment  by  Estate,  3. 

An  heir  at  law  may  devise  a  copy- 
hold estate  descended  to  him, 
without  having  been  admitted,  and 
without  previous  payment  of  the 
lord's  fine,  where  due  on  ad- 
mission. Right  V.  Banks,  T. 
2  fr.  4.  664 


CORPORATION. 

1.  By  letters  patent,  the  king*  grant- 
ed to  the  mayor  and  burgesses  of 
Liftne  Regis,  the  borough  or  town 
so  called,  and  also  the  pier,  quay, 
or  cob,  with  all  liberties  and  pro- 
fits, ^c.  belonging  to  the  same, 
and  remitted  also  twenty-seven 
marks  of  their  ancient  rent,  pay- 
able to  the  king ;  and  he  willed, 
that  the  mayor  and  burgesses,  and 
their  successors,  all  and  singular 
the  buildings,  banks,  sea  shores, 
&c.,  within  the  said  borough,  or 
thereto  belonging,  or  situate  be- 
tween the  same  and  the  sea,  and 
also  the  said  pier,  &c.,  at  their 
own  costs  and  charges  thenceforth 
for  ever,  should  repair,  maintain, 
and  support,  as  often  as  it  should 
foe  necessary : 

Held,  first,  that  the  mayor  and 
burgesses  of  Lt/me  having  accei)t- 
ed  the  charter,  became  legally 


bound    to    repair   the  -buildiogs, 
banks,  sea  shores,  and  mounds. 

Secondly,  that  this  obligation 
being  one  which  concerned  the 
public,  an  indictment  would  lic^ 
in  case  of  non-repair,  against  the 
mayor  and  burgesses  for  their  ge- 
neral default,  and  an  action  on 
the  case  for  a  direct  and  particu- 
lar damage  sustained  in  conse- 
quence by  an  individual.  The 
Maifor  and  Burgesses  qf  Lj^me 
Regie  v.  Henley  ^  Esq,  fiin  error  J 
H.2fV.^.  Plage  77 

2.  A  gas  light  company  was  incor- 
porated by  act  of  parliament, 
which  provided  that  eighteen 
shareholders  should  be  directors, 
and  as  such  should  use  the  common 
seal,  manage  the  afiairs  of  the 
company,  lay  out  money,  purchase 
lands,  &c.,  and  make  contracts  for 
lighting  and  for  the  sale  of  mate- 
rials. The  compai»y-  was  em- 
powered to  make  by4avos  under 
seal  for  its  government,  and  for 
regulating  the  proceedings  of  the 
directors,  officers,  servants,  ^c 
At  a  meeting  of  the  company*  a 
resolution  was  passed,  not  under 
seal,  that  a  remuneration  should 
be  allowed  to  every  director  for 
his  attendance  on  courts*  commit- 
tees, &c.,  viz.  one  guinea  for  each 
time: 

Held,  that  a  director  who  had 
attended  courts,  ^c,  oould  not 
maintain  an  action  for  paymepts 
according  to  the  above  resolution, 
for  that  it  was  not  a  by-law  within 
the  statute,  nor  a  contract  (if  such 
could  have  been  available)  to  pay 
the  directors  or  any  of  them  for 
their  attendances,  and  the  direc- 
tors could  not  be  considered  as 
servants  to  the  company,  and»  as 
such,  entitled  to  remuneration  for 
their  labour  according  to  its  value. 
Qusre,  whether  a  company  in- 
corporated for  the  purpose  of  ma- 
nufacturing, can  contract,  other- 
wise than  under  seal,  for  service, 

work. 
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work,  and  the  supply  of  goods  for 
carrying  on  the  business.  Duu" 
Stan  and  Clarke  v.  The  Imperial 
Gas  Light  and  Coke  Commxnyj  H. 
2  W.  4.  Page  125 

8.  By  a  charter  of  Queen  Elizabeth^ 
the  corporation  of  the  Trinity 
House  of  Hull  are  authorized  to 
take  certain  duties  **  in  the  port  of 
the  town  of  Kingston^upon'HuU^ 
and  in  all  places  within  the  limits 
and  Hberties  thereof,  that  is  to 
say,  in  all  havens,  creeks,  and 
other  places  tohere  our  customer  of 
Hull  by  virtue  of  his  office  hath 
any  authority  to  take  any  custom^* 
Stc, ;  and  they  are  also  empowered 
to  exercise  jurisdiction  over  cer- 
tain disputes  arising  within  the 
same  limits  and  liberties;  and 
moreover,  to  forbid  any  mariner 
of  the  port  of  Hull  or  the  said 
limits,  to  take  charge  as  pilot  of 
any  sliip  to  cross  the  seasy  except 
such  as  shall  be  first  examined  by 
them,  whom,  if  they  find  sufficient, 
they  shall  receive  into  their  guild, 
and  give  him  a  writing,  signifying 
the  countries, '  coasts,  and  places 
for  which  he  shall  be  so  found 
sufficient ;  and  they  are  authorized 
to  punish  any  person  who  sliall 
take  charge  upon  him  as  pilot  to 
cross  the  seas  without  their  allow- 
ance. 

The  limits  in  question  extended 
many  miles  up  the  Humber  and 
river  Ouse*  Goole^  a  place  within 
those  limits,  situate  on  the  Ouse^ 
and  where  the  customer  of  Hull 
had  formerly  exercised  jurisdic- 
tion, was  constituted  a  port  in 
1828.  Till  after  that  time  the 
Trinity  House  had  never  licensed 
pilots  to  take  charge  of  vessels 
upon  the  Ouse^  or  the  Humber 
above  HuU  Roads^  and  they  had 
on  one  or  two  occasions  refused  to 
interfere  with  the  pilotage  of  those 
parts  :  but  they  had  exercised  the 
other  powers  given  by  the  charter, 
bodi  on  the  Humber  and  on  the 


Ouse  beyond  Goole*  Before  the 
erection  of  that  port  scarcely  any 
foreign  trade  was  carried  on  with 
places  above  HuU  Roads  : 

Held,  that  the  power  given  by 
the  charter  to  license,  Sec.  m  all 
places  where  the  customer  of  HuU 
nad  authority  to  take  custom,  ex- 
tended over  all  the  limits  within 
which  the  customer  might  so  act 
at  the  time  when  the  charter  was 
granted,  and  was  not  confined  to 
the  jurisdiction  of  the  customer 
for  the  time  being :  consequently 
that  Goole,  though  now  an  inde- 
pendent port  as  to  customs,  was 
still  subject  to  the  charter  in  re- 
spect of  the  licensing  of  pilots. 

Held  also  that,  under  the  above 
circumstances,  the  forbearance  of 
the  corporation  in  former  times  to 
license  pilots  above  HuU  Roads 
could  not  affect  their  right  to  en- 
force the  charter  on  diis  head, 
when  it  became  necessary. 

Held  further,  that  it  was  not 
requisite,  by  the  terms  of  uie 
charter,  that  every  licence  slxiuld 
be  for  crossing  the  seas ;  but  that 
the  corporation  might  grant  a 
more  limited  licence;  as  tiom 
Goole  to  HuU  Roads* 

Sect.  6.  of  the  general  pilot  act , 
6  G.4.  €.  125.,  which  enacts,  that 
it  shall  be  lawful  for  the  Tnnicj 
Houses  of  HuU  and  Newcastle  to 
appoint  sub-commissioners  of  pi- 
lotage to  examine  and  license 
pilots,  is  permissive  and  not  im- 
perative. Beilby  qui  tarn  v 
Raper,  H.  2  fV.  4'.  Page  284 

4.  In  the  city  of  Yorky  which  was  in- 
corporated before  the  time  of 
memory,  there  had  been  a  court 
from  very  ancient  times  hold  first, 
before  the  mayor  and  baiitfis,  and 
afler  a  charter  of  Ric.  2.,  before 
the  mayor  and  sherifli.  By  a  by- 
law made  in  the  S  ft  4  Philip  and 
Mary,  by  a  select  body  of  the 
corporation,  who  had  made  rules 
nnd  regulations  as  to  the  pricdce 
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of  the  court,  and  who  had  at  their 
discretion  selected  the  persons 
admitted  to  practise  as  attornies 
there,  it  was  ordered,  that  from 
thenceforth  there  should  be  no 
more  than  four  persons  admitted 
to  be  attornies  in  the  sheriff's 
court ;  and  from  that  time,  it  did 
not  appear  that  any  more  than  the 
number  had  ever  been  allowed  to 
practise :  Held,  that  the  by-law 
was  reasonable,  and  that  the  usage 
limiting  the  number  of  attornies 
to  four  was  sufficiently  ancient  to 
satisfy  the  statute  2  G.  2.  c.  ^23.  s. 
11.  The  King  v.  The  ^lenffs  of 
the  City  of  York,  2  W.  4. 

Page  770 

COSTS. 

a 

See  Arbitrament  1,  2.  At- 
torney, 4.  Covenant,  4. 
Practice,  3,  4.  «  Trespass,  1. 

COUNTY  BRIDGE. 
See  Bridge. 

COUNTY  COURT* 

The  cause  assigned  at  the  end  of 
a  writ  of  pone,  fcr  removing  the 
plaint  from  the  county  court,  is 
mere  form,  and  not  traversable 
by  the  sheriff.  Parkes  v.  Renton, 
H.2fV.4i.  105 

COURT  LEET. 
See  Pleading,  6. 

1.  A  custom  in  a  manor  for  the  leet 
jury  to  break  and  destroy  mea- 
sures found  by  them  to  be  false  is 
lawful. 

In  a  plea  of  justification, 
grounded  on  such  custom,  it  is 
enough  to  say  that  the  measures 
were  found  by  the  jury  to  be 
false,  without  alleging  that  they 
were  sa 


A  court  leet  holden  on  the  S8th 
of  Jpril  was  adjourned,  after  the 
jury  had  been  sworn  in,  till  the 
15di  of  December,  which  day  was 
given  them  to  make  their  present- 
ments :  Held,  that  an  adjournment 
of  such  duration  (which  was  ad- 
mitted to  be  according  to  the 
custom  of  the  manor)  was  not  ne- 
cessarily unreasonable.  WUcock 
V.  Windsor  and  Others,  H.  2  W.  4. 

Page  4S 
2.  In  trespass  for  seizing  weights 
and  measures,  four  defendants 
pleaded,  that  they  were  sworn  with 
divers,  to  wit,  twenty  others,  as  a 
leet  jury,  according  to  the  custom 
of  the  manor  of  Stepney;  and  that 
the  custom  was  for  the  jury  so 
sworn  to  examine  weights  and 
measures  within  the  manor,  and 
seize  them  if  defective  ;  and  they 
alleged,  that  they,  the  defendants, 
being  on  such  jury  so  sworn  as 
aforesaid,  examined  and  seized 
the  plaintiff's  weights  and  mea- 
sure^ which  they  found  defective. 
Replication  de  injuria.  There  was 
evidence  at  the  trial  that  only  five 
of  the  leet  jurors  were  actually  in 
the  plaintiff's  shop  when  the  de- 
fendants made  the  seizure  there, 
though  the  rest  were  close  at 
hand ;  but  the  Judge  refused  to 
let  any  question  go  to  the  jury  on 
this  part  of  the  case,  being  of 
opinion  that  the  objection  was  on 
the  record : 

Held,  that  the  objection  was  on 
the  record,  and  was  valid  ;  it  not 
appearing  by  the  plea  that  the 
examination  and  seizure  were 
made  by  the  jury  sworn  at  the 
court  leet,  according  to  the 
custom.  Sheppard  v.  Hall  and 
Others,  £.  2  fT.  4.  433 

COVENANT. 
See  Bankrupt,  1.  Pleading*  3. 5. 

1.  By  indenture  reciting  a  power 
vested  in  A.B*    to   dispose  of 

certain 
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certain  premiBei,  and  that  CD. 
had  contracted  to  purchase  them, 
A.  B,  appointed  and  conveyed 
them  to  the  use  of  C  D.,  his 
heirs^  &c,f  and  covenanted  that 
the  power  in  A,B*  was  then  in 
force,  and  not  executed ;  and  also 
that  he»  A>  J?.,  then  had  in  him- 
self good  right,  title,  power,  and 
authority  to  limit  and  appoint, 
and  to  grant,  bargain,  sell,  &c. 
the  premises  to  the  said  uses; 
and  further  that  the  premises 
should  be  held  and  enjoyed  to 
the  said  uses,  without  the  let  or 
interruption  of  A,  B.f  or  any 
claiming  under  or  in  trust  for 
him ;  and  also  for  further  as- 
surance by  A,  B.f  and  all  so 
claiming:  Held,  that  the  second 
covenant  was  absolute  for  good 
title  against  all  persons,  and  not 
to  be  quali6ed  by  reference  to 
the  other  covenants,  inasmuch  as 
there  were  no  words,  either  in 
the  second  covenant  itself,  or  in 
preceding  or  subsequent  ones,  to 
connect  it  with  them.  Smith  v. 
Compton  and  Others,  H.  2  fV.  4. 

Page  1 89 

%  Proviso  in  a  lease,  giving  power 
of  re-entry  if  the  lessee  *V  shall 
do  or  cause  to  be  done  any  act, 
natter,  or  thing  contrary  to  and 
in  breach  of  any  of  the  cove- 
nants," does  not  apply  to  a  breach 
of  the  covenant  to  repair,  the 
omission  to  repair  not  being  an 
cct  done  within  the  meaning  of 
the  proviso.  Doe  dem.  Sir  W. 
Ahdy  V.  Stevens,  H.  2  W.  4.    299 

3.  A  lease  contained  a  covenant, 
among  others,  that  the  tenant 
should  not  carry  any  hay,  &c.  off 
the  premises,  under  a  penalty  of 
5L  per  ton,  and  a  clause  followed 
which  enumerated  all  the  cove- 
nants except  the  above,  and  pro- 
vided, that  upon  breach  of  ant/  of 
the  covenants  the  lessor  might  re- 
enter: Held,  that  the  penalty  of 
^»  did  not  prevent  the  clause  of 


re-entry  from  applying  to  the 
above  covenant,  the  words  of  the 
proviso  being  large  enough  to 
comprehend  it.  Doe  dem.  An- 
trobtu  V.  Jepson  and  Another,  E. 
2  W.  4.  Page  402 

The  defendant  conveyed  pre- 
mises to  the  plaintiff,  and  cove- 
nanted for  ffood  title.  An  action 
of  formeaon  was  afterwards 
brought  against  the  plaintiff  by 
a  party  having  better  title,  and 
the  plaintiff  compromised  it  for 
550/.: 

Held,  that  the  plaintiff,  in  an 
action  for  the  breach  of  covenant, 
might  recover  the  whole  sum  so 
paid,  and  his  costs  as  between 
attorney  and  client,  in  the  com- 
promised suit,  though  he  had 
given  no  notice  of  that  suit  to 
the  defendant.  For  in  an  action 
on  a  general  guarantee,  the  only 
effect  of  such  want  of  Dotice  to 
the  indemnifying  party  is  to  let 
in  proof  on  his  part,  that  the 
compromise  was  improvidently 
made,  and  it  lies  on  him  to 
establish  that  fact,  which  was  not 
done  in  the  present  case.  Smith 
V.  Compton  and  OtherSf  Eeectdorst 
-B.  2fF.4.  407 

.  A  lease  was  granted  in  1759  for 
ninety-nine  years,  if  certain  parties 
should  so  long  live.  The  lessees 
in  1818  demised  the  premises  to 
P.  for  sixty-two  years,  from  the 
25th  of  March  1821,  if  their  in- 
terest should  so  long  continue, 
subject  to  a  rent  of  42/.  and 
various  covenants,  with  a  proviso 
for  re-entry  in  case  of  default. 
P.  had  already  the  reversion  in 
fee,  subject  to  a  mortgage  granted 
by  him  before  the  last-mentioned 
demise.  By  lease  and  release 
executed  in  1820,  to  which  the 
mortgagee  was  a  party,  P.  in 
consideration  of  a  sum  of  money 
(part  of  which  went  to  discharge 
the  mortgage),  conveyed  the  pre- 
mises in  fee  to  a  purchaser,  to 

whom 
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men. 

By  the 
London, 
constables 
attend   at 
Monday^ 
registrar, 
vacancies 


custom  of  the  city  of 
all  persons  appointed 
on  Saint  Thomas's  Day, 

Guildhall  on  Plough' 
and  are  sworn  by  the 
and  those  who,  when 
occur,  are  appointed  at 


whom  the  mortgagee  also  assigned 
his  term ;  and  it  was  stipulated 
that  the  purchaser  should  retain 
SOOA  of  the  purchase-money,  upon 
trust  that  if  P.  should  pay  the 
4*2/.  rent,  and  perform  the  cove- 
nants contained  in  the  lease  of 
1818,  the  purchaser  should  pay 
over  to  him  the  300/.  at  the  ex- 
piration of  the  term,  or  extinguish- 
ment of  the  lease  of  1759,  and 
interest  in  the  mean  time :  Held, 
that  the  deed  of  1818  was  an 
assignment  of  all  the  interest  of 
the  then  lessees  to  P.,  and  that 
by  the  conveyance  of  1820  that 
interest,  as  well  as  the  reversion 
in  fee,  passed  to  the  purchaser, 
and   (the  mortgage  being  at  the 
same  time  put  an  end  to)  the  term 
became    merged   in  the  inherit- 
ance ;  and,  consequently,  that  as 
soon  as  the  term  became  vested 
in   the    purchaser,   P.   was    dis- 
charged from  the  rent  and  cove- 
nants, and  entitled  to  the  800/. 
Thorn  v.  fVoolcombe,  JE.  2  W.  4. 

Page  586 

CUSTOM. 
See  Evidence,  8.  Mandamus,  2. 

By  ancient  custom,  a  select  vestry 
was  to  consist  of  the  rector, 
churchwardens,  and  those  who 
had  served  the  office  of  upper 
churchwarden,  and  other  parish- 
ioners, to  be  elected  by  the  vestry- 
men. The  practice  in  modern 
times  had  been  to  elect  as  vestry- 
men those  parishioners  only  who 
had  been  fined  for  not  serving  the 
office  of  upper  churchwarden : 
Held,  that  they  were  good  vestry- 


any  other  period  of  the  year,  are 
sworn  in  before  the  registrar  at 
the  lord  mayor's  court  office : 
Held,  that  that  custom  applied  to 
all  constables  in  the  city  of  Lon^ 
don,  in  whatever  manner  ap- 
pointed. The  King  v,  Brain, 
E.  2  W.  4.  Page  614 

DAM. 
See  Rate,  L 


DEED. 

See  Annuity,  2.    Bill  ow  Sale. 
Covenant,  1. 


DETERMINATION  OF  SUIT. 
See  Evidence,  5. 

DEVISE. 

See  Copyhold,  1. 

1.  Devise  of  **  all  my  messuages 
situate  at,  in,  or  near  a  street 
called  Snig  Hilly  in  ShejBMd, 
which  I  lately  purchased  of  the 
Duke  of  Nor/olk^B  trustees."  The 
testator  had  four  houses  in  Shff" 
Jleldy  about  twenty  yards  from 
Snig  HiUf  and  two  houses  about 
400  yards  from  it,  in  a  place  called 
Gibraltar  Street,  also  in  the  town 
of  Sheffield.  He  purchased  all 
the  houses  by  one  conveyance, 
and  redeemed  the  land»tax  upon 
all  by  one  contract.  He  had  no 
other  houses  in  Sheffield  c 

Held,  that  the  terms  *<at,  in,  or 
near  Snig  Hill,"  did  not  apply  to 
the  houses  in  Gibraltar  Street; 
and  that,  there  being  four  houses 
which  answered  all  the  terms  of 
the  devise,  it  must  be  understood 
as  meant  to  pass  those,  and  not 
the  two  to  which  only  part  of  the 
description  applied.  Doe  dem, 
Ash/orth  v.   Bower,    E.  2  W.  4. 

4^ 
2.  Testw- 
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2.  Testator  devised  all  his  real 
estates  in  Jamaicat  and  all  the  re« 
tidue  of  his  real  estates,  to  trus- 
tees in  fee,  for  the  benefit*  ulti- 
matel^,  of  his  heirs  at  lav.  By  a 
Godicd  he  bequeathed  to  anotner 
partj  12(Xy.  (the  amount  of  a  bond 
debt),  and  further  devised  as 
follows : — *<I  also  bequeath  to  him 
ray  chambers  in  Albany^  for  which 
I  paid  600  guineas,  with  all  my 
furniture,  except  such  articles  as 
I  may  particularly  except  from 
this  donation.'*  Tlie  testator  had 
bought  the  fee  simple  of  these 
chambers  (of  which  he  died  seised) 
for  600  guineas;  and  he  had  no 
other  chambers  in  Albany  :  Held, 
that  the  devisee  under  the  codicil 
took  only  a  life  estate.  Doe  dem. 
SetoeU   V.    Parratt,   E.  2  W.  4. 

Page  469 

S,  Testator  being  seised  in  fee  of  the 
premises  after  mentioned,  devised 
as  follows: — '*  I  give  and  bequeath 
to  my  wife  my  freehold  estate 
called Pounoettg^  during  her  natural 
life.  I  give  to  my  son  Richard^ 
ray  heir,  after  the  death  of  my 
wife,  10^  Item,  all  the  above  be^ 
ftieatked  kmdst  goods,  and'  chat- 
tels, after  the  death  of  my  wife, 
I  give  and  devise  to  my  son 
JUckardf  to  ray  son  Thomas,  to 
Bir  son  Bdbettf  and  to  every  other 
of  ay  ohiMred  then  in  being, 
share  and  share  alike,  equally  to 
be  parted  bdtween'them  : "  Held, 
that  undet  this  devise  the  children 
only  took  life  estates  in  their  re- 
spective' shares,  after  the  death  of 
the  wife.  Doe  dem.  Norris  and 
Others  v.  Tueker,  E.  2  fT.  4%   473 

4.  •/•  C»  devised  a  dwelling-house  to 
his  brother  and  sister  for  their 
lives,  and  the  life  of  the  survivor, 
and  after  their  decease  to  John  i/., 
E»  C,  and  S.  H.  (their  children), 
dbare  and  share  alike,  they  paying 
out  of  the  same  unto  four  persons 
therein  named,  the  sum  of  10/., 
lo  be  paid  to  them  when  Uiey 
Vol.  ni. 


should  attain  their  several  ag^s  of 
twenty-one  years,  by  the  testator's 
executrixes;    and  he    appointed 

E.  C.  and  J.  H,,  two  of  the  de- 
visees in  remainder,  his  execu- 
trixes :  Held,  that  the  10/.  was  a 
charge  on  the  devisees  in  re- 
mainder in  respect  of  the  estate^ 
and  that  they  took  a  fee.  Doe  dem. 
Thorn  v,  Phillips,  T.  2  W.  4. 

Page  753 

5.  Testator  devised  lands  to  trustees* 

and  the  survivor  of  them,  and  the 

heirs  of  such  survivor,  in  trust  for 

F.  JV.,  then  an  infant,  till  he 
should  arrive  at  the  age  of  twenty- 
one  years,  upon  his  legally  taking 
and  using  the  testator's  surname ; 
and  then,  upon  his  attaining,  such 
age^nd  taking  that  name,habendum 
to  him  for  life ;  and^rom  and  after 
his  decease,  to  hold  to  the  trustees, 
and  the  survivor  of  them ;  and  the 
heirs  of  such  survivor  to  preserve 
contingent  remainders,  in  trust  for 
the  heirs  male  of  F.  W.  taking  the 
testator^s  name,  and  the  heirs  and 
assigns  of  such  male  issue  for  ever; 
but,  in  default  of  such  male  issue, 
then  over :  Held,  that  the  trustees 
did  not  take  the  legal  estate  in  the 
lands  devised,  but  that  F*  W.  took 
a  legal  estate  tail  in  them  on  his 
coming  of  age,  and  adopting  the 
testator's  surname.  Isash  and 
Others  v.  Coates,  T.  2  W:  4.     839 

DISTRESS. 

See  Executor,  5.    Replxvin,  !• 

The  426. 3.  c.  116.  s.  69.  authorizes 
bodies  corporate  for  the  purpose 
of  redeeming  land  tax  charged  on 
their  lands,  under  the  restrictions 
therein  mentioned,  to  sell  and 
convey  any  lands  whereof  they 
shall  be  in  actual  possession,  or 
entitled  beneficially  to  the  rents 
,  or  profits,  or  the  fee  simple  or 
i  inheritance  of  any  lands  belonging 
to  them  which  shall  have  been  or 

3S  shall 
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shall  be  granted  or  demised  for 
any  beneficial  lease  for  life  or 
lives,  or  years,  and  also  the  rents 
and  services,  and  other  profits, 
reserved  or  payable  in  respect 
of  such  leasehola  tenements. 

Sect.  76.  enacts,  that  no  sale 
shall  be  valid  unless  two  of  the 
commissioners,  appointed  by  sect. 
72.  of  the  act,  shall  certify  their 
assent  by  signing  and  sealing  the 
deed  of  sale  as  parties  thereto. 

A  prebendary  agreed  by  writ- 
ing, but  not  by  deed,  in  consider- 
ation of  a  sum  in  3  per  cent,  stock 
(of  the  amount  necessary  for  re- 
deeming the  land  tax),  to  convey 
to  a  lessee  then  in  possession,  a 
part  of  the  prebendal  estate  in  re- 
version, such  part  to  be  set  out 
and  valued  by  A.  B.,  and  approv- 
ed by  the  king's  commissioners. 
The  lessee  furnished  the  sum  re^ 
quired  for  purchasing  the  stock, 
and  the  prebendary  concluded  the 
necessary  contract  with  the  land 
tax  commissioners,  transferred  the 
stock  into  the  names  of  the  com- 
missioners for  reducing  the  na- 
tional debt,  and  had  the  contracts 
duly  registered;  the  land  was 
also  set  out  and  valued;  but  the 
lessee  then  refused  to  sign  the 
necessary  memorial  for  the  pur- 
pose of  obtaining  the  approbation 
of  the  king's  commissioners,  pur- 
suant to  sect.  76*  The  prebend- 
ary afterwards  distrained  upon  an 
under  tenant  of  the  land  for  the 
amount  of  the  redeemed  land  tax, 
as  additional  rent,  pursuant  to 
sect.  ^. :  Held,  that  there  had 
been  no  valid  sale  of  the  land  for 
want  of  the  assent  of  the  com- 
missioners, and  because,  in  order 
to  comply  with  the  provisions  of 
the  69th  section*  the  prebendary 
ought  to  have  sold  not  only  the 
fee  simple,  and  inheritance  of  the 
lands  demised,  but  also  the  rents, 
services,  and  other  profits. 

Held,  also,  that  he  had  no  right 


EJECTMENT- 

to  distrain  by  sect.  88.  until  the 
precise  quantity  of  land,  and  the 
portion  of  reserved  rent  to  be 
sold,  were  ascertained  by  the 
commissioners.  Warner  v.  Pot' 
chetU  Clerhy  T.  2  W.  4-.    Page  920 

DOCK  COMPANY. 

See  Arbitrament. 

EJECTMENT. 
See  Evidence,  11. 

1.  In  ejectment  under  the  statute 
11  G.  4.  and  1  fF.4.  c.70.  *.  36.  it 
is  no  ground  for  setting  aside  a 
verdict  for  the  plaintiff,  that  he 
did  not  give  six  clear  days'  notice 
of  trial,  as  required  by  that  sec- 
tion ;  the  defendant  having  ap- 
peared and  made  his  defence. 
Doe  detn,  Antrobus  v.  Jepson  and 
Another,  E.  2  W.  4.  402 

2.  Heir  in  tail  brought  ejectment 
against  a  defendant  who  had  been 
in  receipt  of  rents  thirty  years 
during  the  life  of  the  ancestor  in 
tail,  and  seven  years  after  his 
death.  The  ancestor  had  had 
seisin :  Held,  that  such  possession 
by  the  defendant  was  no  bar  to 
the  action,  and  that  the  lessor  of 
the  plaintiff  was  not  bound  to 
rebut  the  presumption  arising 
from  such  possession  by  shewing 
that  the  ancestor  had  not  con- 
veyed by  fine  and  recovery.  Doe 
dem.  Smith  v.  Pike  and  Another^ 
T.  2  fr.  4.  738 

ELECTION. 
See  Executor,  3. 

ENROLMENT. 
See  Annuity,  2. 

ESCAPE  OF  DISTRESS. 
See  Trespass,  5* 

EVIDENCE. 
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See  Bridge,  2.  Covenant,  4'. 
Highway,  2.  Hundred,  Action 
AGAINST,  I.  Pleading,  3. 4.  6. 
Stamp,  1.  Statute  of  Limit- 
ations, 2. 

1.  A  notice  to  produce  deeds  was 
served  on  defendant's  attorney  in 
Essex  on  Saturday,  the  commis- 
sion day  of  the  assises  being 
Monday;  the  attorney  went  to 
London  and  fetched  them.  A 
notice  was  served  on  the  Monday 
evening  to  produce  another  deed. 
The  attorney  stated  he  had  been 
to  town  to  fetch  the  deeds;  and 
if  the  plaintiff  would  pay  the  ex- 
pence  of  sending  for  this  from 
town,  where  it  was,  it  should  be 
had.  No  offer  to  pay  was  made, 
and  the  trial  was  on  Thursday: 
Held,  that,  under  these  circum- 
stances, the  plaintiff  was  not  en- 
titled to  give  secondary  evidence 
of  the  last-mentioned  deed.  Doe 
dem.  Curtis  v.  Spitty,   H.  2  W,  4« 

Page  182 

2.  Indictment  charged  the  defend- 
ant with  keeping  certain  enclosed 
lands  near  the  king's  highway  for 
the  purpose  of  persons  frequent- 
ing the  same  to  practise  rifle 
shooting,  and  to  shoot  at  pigeons 
with  fire-arms;  and  that  he  un- 
lawfully and  injuriously  caused 
divers  persons  to  meet  there  for 
that  purpose,  and  suffered  and 
caused  a  great  number  of  idle 
and  disorderly  persons,  armed 
with  fire-arms,  to  meet  in  the 
highways,  &c.,  near  the  said  in- 
closed grounds,  discharging  fire- 
arms, making  a  great  noise,  &c., 
by  which  the  king's  subjects  were 
disturbed  and  put  in  peril. 

At  the  trial  it  was  proved  that 
the  defendant  had  converted  his 
premises,  which  were  situate  at 
BaysmateTf  in  the  county  of  Mid- 


dlesex,  near  a  public  highway 
there,  into  a  shooting  ground, 
where  persons  came  to  shoot  with 
rifles  at  a  target,  and  also  at 
pigeons ;  and  that  as  the  pigeons 
which  were  fired  at  frequently 
escaped,  persons  collected  outside 
of  the  ground  and  in  the  neigh- 
bouring fields,  to  shoot  at  them  as 
they  strayed,  causing  a  great  noise 
and  disturbance,  and  doing  mis- 
chief by  the  shot :  Held,  that  the 
evidence  supported  the  allegation, 
that  the  defendant  caused  such 
persons  to  assemble,  discharging 
fire-arms,  inasmuch  as  their  doing 
so  was  a  probable  consequence 
of  his  keeping  ground  for  shoot- 
ing pigeons  in  such  a  place. 
The    King  v.  Moore,  H.  2  W,  4. 

Page  184j 

3.  A  bill  of  exchange  was  drawn  by 
A,  on  JB.,  and  indorsed  to  C. 
The  bill  was  not  satisfied  when 
due,  but  part  payments  were  after- 
wards made  by  the  drawer  and  ac- 
ceptor. Two  years  after  it  had 
become  due,  2).  paid  the  balance 
to  C.  the  holder,  and  the  latter  in- 
dorsed the  bill,  and  wrote  a  receipt 
on  it  in  general  terms :  Held,  that 
the  receipt  was  not  conclusive  evi- 
dence that  the  bill  had  been  satis- 
fied either  by  the  acceptor  or 
drawer,  but  that  parol  testimony 
was  admissible  to  explain  it ;  and 
it  appearing  thereby  that  2).  paid 
the  balance,  not  on  the  account  of 
the  acceptor  or  drawer,  but  in 
order  to  acquire  an  interest  in  the 
bill  as  purchaser,  it  might  be  in- 
dorsed by  2).  after  it  became  due, 
so  as  to  give  the  indorsee  all  the 
rights  which  C.  the  holder  had 
before  the  indorsement,  and  such 
indorsee  might  therefore  recover 
from  the  drawer  the  balance  un- 
paid by  him.  Graves  v.  Key  and 
Another,  H.^W.^.  313 

4.  In  trespass  against  the  sheriff  and 
an  execution  creditor  for  seizing 
goods  of  A.,  which  the  plaintiffs 

3  S  2  claimed 
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claimed  as  assignees  under  a  joint 
commission  against  A^  and  B,^  the 
plaintiffs,  in  support  of  the  joint 
commission,  gave  evidence  of  acts 
and  declarations  of  B.,  for  the  pur- 
pose of  shewing  that  he  had  be- 
comebankrupt:  Held,  that  this  evi- 
dence was  inadmissible ;  and  that 
the  Court,  in  granting  a  new  trial 
on  this  ground,  could  not  limit  the 
enquiry  on  such  second  trial  to 
the  question  of  JB.'s  bankruptcy ; 
for  that,  in  cases  where  a  bill  of 
exceptions  might  be  tendered,  but 
an  application  for  a  new  trial  is 
made  mstead,  the  new  trial  must 
be  granted  generally,  and  cannot 
be  restrained  to  a  particular  point. 
Bernasconi  and  Others  v.  Fare* 
brother,  H.2W.^.         Page  372 

B*  In  an  action  for  a  malicious  arrest, 
proof  that  no  declaration  was  filed 
pr  delivered  within  a  year  after  the 
return  of  the  writ,  is  sufficient  to 
shew  a  determination  of  that  suit. 
Pierce  v.  Street,  H.  2  W.  4.     897 

6*  The  master  of  an  apprentice  hav- 
ing had  the  indenture  in  his  pos- 
session, failed  in  business,  and  an 
attorney  took  the  management  of 
his  affairs,  and  custody  of  his 
papers,  which  he  inspected,  but 
did  not  find  the  indenture :  Held, 
that  this,  afler  the  master's  death, 
was  a  sufficient  case  to  let  in 
secondary  evidence  of  the  inden- 
ture, though  his  widow  was  still 
living,  and  no  enquiry  had  been 
made  of  her  respecting  it.  The 
King  V.  The  Inhabitants  of  Piddle- 
hinton,  E.  2  fV.  4.  460 

7«  Testator  bequeathed  a  term  in 
premises  to  jS.  his  executors,  &c. 
m  trust  to  sell  and  dispose  of  the 
same,  as  might  seem  most  advan- 
tageousy  and  apply  the  proceeds 
to  the  maintenance  of  testator's 
son  during  his  life.  He  bequeathed 
the  remainder,  after  the  son's  de- 
cease, to  such  uses  as  the  son 
should  by  will  appoint,  and  he  ap- 
pointed S.  his  executor.  When  the 


testator  died,  his  journeyman  was 
managing  his  business  on  the  pre- 
mises, as  he  had  done  for  some 
years,  and  the  testator's  son  also 
resided  there. 

At  the  funeral  S.  stud,  in  pre- 
sence of  the  journeyman  and  other 
persons,  "  "The  house  is  young 
JB.'s,"  (meaning  the  son) ;  *•  T. 
must  stay  in  the  house  and  go  on 
with  the  business,  but  young  B, 
must  have  a  biding  place.**  T. 
accordingly  continued  on  the  pre- 
mises, carrying  on  the  business, 
paying  no  rent,  but  maintaining 
the  testator's  son,  who  was  weak 
in  intellect  and  unable  to  provide 
for  hims^f.  S.  lived  twenty  years 
afterwards,  and  did  not  interfere 
further  with  the  property :  Held, 
that  this  was  sufficient  evidence 
of  a  disposal  of  the  property  by 
S,  according  to  the  trusts  in  the 
will,  and  that  he  had  assented  to 
take  under  the  will  as  legatee  in 
trust,  and  not  as  executor.  Doe 
dem.  Sturgesw.  TatcheU,  T.  2  WA. 

Page  675 

8«  In  a  lease,  inter  alia,  of  a  rabbit 
warren,  lessee  covenanted  that,  at 
the  expiration  of  the  term,  he 
would  leave  on  the  warren  10,000 
rabbits,  the  lessor  paying  for  them 
60/.  per  thousand:  Held,  in  an 
action  by  the  lessee  against  the 
lessor  for  refusing  to  pay  for  the 
rabbits  left  at  the  end  of  the  term, 
that  parol  evidence  was  admissible 
to  shew,  that  by  the  custom  of  the 
country  where  the  lease  was  made, 
the  word  thousand,  as  applied  to 
rabbits,  denoted  twehe  hundred. 
Smith  and  Another  v.  Wilson,  T. 
2)^.4.  728 

9.  In  trespass  for  cutting  lines  of 
the  plaintiff^  and  throwing  down 
linen  thereon  hanging ;  detendant 
pleaded  that  he  was  possessed  of 
a  close,  and  because  the  linen  was 
wrongfully  in  and  upon  the  close, 
he  removed  it.  Replication,  that 
«/.  G.|  being  seised  in  fee  of  the 
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dose,  and  of  a  messuage  with  the 
appurtenances  contiguous  to  it,  by 
lease  and  release  conveyed  to 
W*  H.  the  messuage,  and  all  the 
easements,  liberties,  privileges,  &c. 
to  the  said  messuage  belonging,  or 
therewith  then  or  late  used,  &*c.; 
that  before  and  at  the  time  of 
such  conveyance,  the  tenants  and 
occupiers  of  the  messuage  used 
the  easement,  &c.  of  fastening 
ropes  to  the  said  messuage,  and 
across  the  close  to  a  wall  in  the 
said  close,  in  order  to  hang  linen 
thereon,  and  of  hanging  linen 
thereon  to  dry,  as  often  as  they 
had  occasion  so  to  do,  at  their 
free  will  and  pleasure,  and  that 
the  plaintiff,  being  tenant  to  W.  H. 
of  the  said  messuage,  did  put  up 
the  lines,  &c.  Rejoinder  took 
issue  on  the  right  as  alleged  in 
the  replication  :  Held,  that  proof 
of  a  privilege  for  the  tenants  to 
hang  lines  across  the  yard,  for  the 
purpose  of  drying  the  linen  of 
their  own  families  only,  did  not 
support  the  alleged  right.  Dreuoell 
V.  TowUr,  T.  2  W.  4.      Page  7S5 

10.  Heir  in  tail  brought  ejectment 
against  a  defendant  who  had  b^en 
in  receipt  of  the  rents  thirty  years 
during  the  life  of  the  ancestor  in 
tail,  and  seven  years  afler  his 
death.  The  ancestor  had  had 
seisin :  Held,  that  such  possession 
by  the  defendant  was  no  bar  to 
the  action,  and  that  the  lessor  of 
the  plaintiff  was  not  bound  to  re- 
but the  presumption  arising  from 
such  possession,  by  shewing  that 
the  ancestor  had  not  conveyed  by 
fine  and  recovery.  Doe  dem. 
Smith  V.  Pike  and  another^  T. 
^  fV.4f.  738 

11.  </•  C.  devised  a  dwelling-house 
to  his  brother  and  sister  for  their 
lives,  and  the  life  of  the  survivor, 
and  after  their  decease  to  John 
//.,  E.  C,  and  S.  H.  (their 
children),  share  and  share  alike, 


they  paying  out  of  the  same  unto 
four  persons  therein  named,  the 
sum  of  10^,,  to  be  paid  to  them 
when  they  should  attain  their 
several  ages  of  twenty-one  years 
by  the  testator's  executrixes,  and 
he  appointed  £.  C  and  </•  JFf.  two 
of  the  devisees  in  remainder,  his 
executrixes :  Held,  that  the  l(tf. 
was  a  charge  on  the  devisees  in 
remainder  in  respect  of  the  estate, 
and  that  they  took  a  fee. 

The  survivor  of  the  devisees  for 
life  died  in  1777,  and  S.  H.  one 
of  the  devisees  in  remainder,  con- 
tinued afterwards  to  reside  on  the 
premises  devised.  John  H.,  an- 
other of  the  devisees  in  remainder, 
died  in  November  1790,  having 
devised  his  freehold  estates  to  his 
wife  for  life,  and  after  her  decease, 
to  his  three  daughters. 

By  indentures  made  in  the  years 
1791  and  1792,  James  H.,  de- 
scribed as  heir  at  law  of  John  H* 
his  brother  deceased,  and  the  two 
other  devisees  in  remainder  named 
in  the  will  of «/.  C,  covenanted  to 
levy  a  fine  of  the  devised  premises, 
to  enure  to  such  person  as  thev 
should  by  deed  appoint ;  and  ai- 
terwards,  by  indenture,  reciting 
that  a  fine  had  been  levied,  ap* 
pointed  the  premises  to  P.  in  fee, 
who  in  1792  entered  thexeupon, 
and  continued  from  tbencen)rth 
in  undisturbed  possession  of  the 
whole : 

Held,  in  ejectment  brought 
against  P.  by  the  heir  at  law  of 
one  of  James  i/.'s  daughters, 
which  daughter  on  the  death  oi 
her  mother,  the  tenant  for  life  un- 
der the  will  of  James  H.,  was  un- 
der coverture,  that  the  deeds  ot 
1791  and  1792,  under  which  P. 
claimed,  were,  as  against  him,  evi- 
dence of  the  seisin  of  James  H*  at 
the  time  of  making  his  will  and  of 
his  death ;  and  that,  independently 
of  those  deeds,  the  seisin  of  S»  H., 
S  S  3  the 
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the  co*tenaat  in  common,  being  | 
the  seisin  of  John  //.,  there  was 
no  ground  for  presuming  an  ouster 
of  John  H.     Doe  dem.  Thorn  v. 
Phillips,  T,  2  IV.  4.        Page  753 

12.  In  assumpsit  for  use  and  occu- 
pation, 4/.  were  paid  into  court 
on  the  account  stated.  The  plain- 
tiffs proved,  that  the  defendant 
being  indebted  to  them  as  sur- 
viving executors  of  7\,  and  having 
BO  other  account  with  them,  was 
called  upon  by  them  for  payment, 
and  refused,  saying  that  he  had  a 
cross  demand  on  the  funds  of  the 
testator*  The  plaintiffs  gave  evi- 
idence  of  a  debt  exceeding  4/., 
and  contended  that  these  facts, 
with  the  admission  implied  by  the 
payment  into  court,  merely  shewed 
that  upon  that  accounting,  which 
alone  was  in  question,  the  defend- 
ant was  found  indebted  4/.  Ken^ 
nedy  v.  JVithers,  T.  2  IV.  4.     767 

IS*  By  7  G»  4.  c.  46.,  empowering 
certain  corporations  or  co-part- 
nerships to  carry  on  the  business 
of  banking,  it  is  enacted,  that  be- 
fore any  such  corporation,  &c., 
shall  issue  bills  or  notes,  or  take 
up  money  on  such  bills,  &c.,  an 
account  shall  be  made  out  by  the 
secretary,  or  other  person  being 
one  of  the  public  officers  next 
mentioned,  containing,  among 
other  things,  the  names  and  places 
of  abode  of  two  or  more  members 
of  such  corporation,  &c.,  who 
shall  have  been  appointed  public 
officers  thereof,  and  in  whose 
names  the  corporation  shall  sue 
and  be  sued ;  such  account  to  be 
annually  returned  to  the  stamp 
office  between  certain  days,  and  a 
copy  thereof  to  be  evidence  of 
the  appointment  of  such  officers. 
In  an  action  brought  by  such 
officer  on  behalf  of  a  banking  com- 
pany, the  return  to  the  stamp 
office  is  not  the  only  admissible 
evidence  of  his  being  one  of  the 


public  officers,  but  it  may  he 
proved  aliunde.  Edwards  v.  Bu- 
chanan, T.  2  W.  4,         Page  788 

14.  To  entitle  a  banking  company 
to  sue  by  its  public  officer,  pur- 
suant to  7  G.  4.  c.  46.>  it  is  suffi- 
cient if,  in  the  return  made  to  the 
stamp  office,  he  be  described  as 
A,  B.,  Esq.  of,  &c.,  a  "public 
officer'  of  the  co-partnership :  at 
least  in  the  absence  of  proof  that 
he  had  any  specific  office,  it  will 
not  be  presumed  that  he  was  more 
than  an  officer  appointed  for  the 
purpose  of  suing  and  being  sued. 
The  right  of  such  company  to  sue 
by  its  public  officer  is  not  defeated 
if  it  appear  that,  in  the  return  to 
the  stamp  office,  the  places  of 
abode  of  one  or  more  partners  are 
omitted,  there  being  no  evidence 
that  the  return  varies  in  this  re- 
spect from  the  company's  books. 
And  if  such  proof  were  given, 
semble  that  the  return,  if  correct 
as  to  the  public  officers,  would  still 
be  sufficient  to  maintain  the  ac- 
tion. Armitage  v.  Hamer,  T. 
2  W.  4.  793 

15<  By  act  of  parliament  reciting 
that  a  certain  tract  of  land^  daily 
overflowed  by  the  sea,  and  to 
which  the  king  in  right  of  his 
crown  claimed  title,  might  be  ren- 
dered productive  if  embanked,  and 
that  his  majesty  had  consented  to 
such  embankment,  a  part  of  the 
said  land,  called  Lipson  Bay^  was 
granted  to  a  company  for  that 
purpose.  On  one  side  of  the  bay 
was  the  northern  side  of  an  estate 
called  Lipson  Ground,  forming  an 
irregular  declivity,  in  parts  per- 
pendicular, and  in  parts  sloping 
down  to  the  sea  shore,  and  over- 
grown with  brushwood  and  old 
trees.  The  company,  in  embank- 
ing the  bay,  made  a  drain  on  this 
side  in  the  same  direction  with  the 
cliff,  cutting  through  it  in  parts, 
but    leaving  several   recesses  of 
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'  smftll  extent  between  the  project- 
ing points.  These  recesses  used 
to  be  overspread  with  sea  weed 
and  beach,  and  were  covered  by 
the  high  water  of  the  ordinary 
spring  tides,  but  not  by  the  me- 
dium tides :  Held,  in  the  absence 
of  proof  as  to  acts  of  ownership, 
that  the  soil  of  these  recesses 
must  be  presumed  to  have  belong- 
ed to  the  owner  of  the  adjoining 
estate,  and  not  to  the  crown  ;  and 
did  not,  therefore,  pass  to  the  em- 
bankment company  by  act  of  par- 
liament. Qufiere,  whether  upon 
issue  joined  on  a  plea  of  liberum 
tenementum,  the  plaintiff  may 
prove  twenty  years'  adverse  pos- 
session ;  or  whether  it  must  be 
specially  replied?  Loxve  and 
Another  v.  Govettj  T.  2  IV.  4. 

Page  863 
16.  Where  it  was  the  usual  course 
of  practice  in  an  attorney's  office 
for  the  clerks  to  serve  notices  to 
quit  on  tenants,  and  to  indorse  on 
duplicates  of  such  notices  the  fact 
and  time  of  service ;  and  on  one 
occasion,  the  attorney  himself 
plrepared  a  notice  to  quit  to.  serve 
on  a  tenant,  took  it  out  with  him, 
together  with  two  others  prepared 
at  the  same  time,  and  returned  to 
his  office  in  the  evening,  having 
indorsed  on  the  duplicate  of  each 
notice  a  memorandum  of  his  hav- 
ing delivered  it  to  the  tenant,  and 
two  of  them  were  proved  to  have 
been  delivered  by  him  on  that  oc- 
casion :  Held,  on  the  trial  of  an 
ejectment  after  the  attorney's 
death,  that  the  indorsement  so 
made  by  him  was  admissible  evi- 
dence to  prove  the  service  of  the 
third  notice.  Doe  dem.  PatteshaU 
V.  Turfbrd,  T.  2  W.  4.  890 

EXECUTION. 

A  cognovit  was  given,  with  a  con- 
dition that  if  the  oltimate  decision 
of  certain  chancery  suits  between 


the  parties  should  be  for  the  plain- 
tiff, the  defendant  should  pay  him 
500/.  within  one  month  aflter  such 
decision,  or  else  execution  should 
issue.  The  Vice-chancellor  made 
his  decree  in  those  suits  for  the 
plaintiff,  who,  at  the  end  of  a 
month,  issued  execution,  the  SQQi. 
being  unpaid.  The  decree  had 
not  been  passed  by  the  registrar, 
though  the  minutes  had  been  set- 
tled; and  the  defendant  had 
lodged  a  caveat,  intending,  as  he 
stated,  to  appeal  to  the  Lord 
Chancellor : 

Held,  that  the  chancery  suits 
had  not  been  ultimately  decided 
within  the  meaning  of  the  con- 
dition, and  that  the  execution, 
consequently,  was  irregular.  Dum* 
mer  v.  Pitchery  H.  2  IV.  4. 

Page  847 

EXECUTOR. 

L  Semble,  that  to  render  a  convey- 
ance fraudulent  within  the  statute 
13  Eliz.  c.  5.,  the  party  at  the  time . 
of  making  it  must  be  indebted  to  the 
extent  of  insolvency.  But  where  a 
person  owing  102/.  on  abend,  wrote 
to  the  obligee  that  he  and  his  wife 
were  bound  down  by  pecuniary 
embarrassments,  and  that  the  ob- 
ligee's proceeding  to  extremities 
would  render  the  debtor's  wife 
after  his  death  perfectly  destitute, 
and  a  month  afterwards,  for  a 
nominal  sum  of  ten  shillings,  and 
in  consideration  of  natural  love 
and  affection,  assigned  a  lease  (of 
the  value  of  206/.)  to  A,y  in  trust 
for  his  own  benefit  for  life,  and 
after  his  death  for  that  of  one  of 
his  daughters-in-law  ;  and  he  soon 
afterwards  died,  having  by  will 
made  the  assignee  of  the  lease  his 
executor ;  by  which  assignment  of 
the  lease,  the  residue  of  his  pro- 
perty became  insufficient  to  dis- 
charge  the  bond-debt :  Held,  that 
the  assignment  was  within  the 
meaning  of  the  statute,  and  utterly 
S  S  4  void 
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void  against  creditors,  and  that 
the  lease  was  assets  in  the  hands 
of  the  executor.  Shears  v.  Rogers^ 
H.  2  W.  4.  Page  362 

2.  To  scire  facias  upon  a  judgment, 
the  defendant,  an  executrix, 
pleaded  that  she  fully  adminis- 
tered before  she  had  notice  of  the 
recovery,  and  that  she  had  had 
no  assets  since.  Replication,  that 
the  defendant  had  notice  of  the 
recovery  on,  &c.,  and  had  assets 
afterwards:  Held,  that  the  men- 
tion of  notice  in  the  plea  was  sur- 
plusage, and  the  replication  bad, 
as  leading  to  an  immaterial  issue ; 
for  a  judgment,  to  be  entitled  to 
preference  in  administration,  must 
be  docketed  pursuant  to  4  &  5  ^. 
4r  <M.  c.  20. ;  and  notice  of  it  in 
any  other  way  is  of  no  conse- 
quence. Hall  y.  Tapper^  Execu* 
iriXf  E.  2  W.  4.  655 

9.  Testator  bequeathed  a  term  in 
premises  to  jS.,  his  executors,  &c. 
an  trust  to  sell  and  dispose  of  the 
same»  as  might  seem  most  ad- 
Tantageousy  and  apply  the  pro- 
ceeds to  the  maintenance  of  tes- 
tator's son  during  his  life.    He 
bequeathed  the  remainder  after 
the  son's  decease  to  such  uses  as 
the  son  should  by  will  appoint, 
and  be  appointed  S.  his  executor. 
When  the  testator  died,  his  jour- 
neyman was  managing  his  busi-^ 
ness  on  the  premises,  as  he  had 
done  for  some  years,  and  the  tes- 
tator's son  also  resided  there.    At 
the  funeral  S.  said,  in  the  presence 
of  several  persons,  "  The  house 
is  voung  £/s"  (meaning  the  son). 
**  7*.  (the  journevman)  must  stay 
in  the  house  and  go  on  with  the 
business,  but  young  B.  must  have 
a  biding  place."     T.  accordingly 
continued  on  the  premises,  carry- 
ing on  the  business,  paying  no  rent, 
but  maintaining  the  testator's  son, 
who  was  weak  in  intellect,  and 
unable  to  provide  for  himself.    S. 
lived    twenty    years    afterwards, 


and  did  not  interfere  further  with 
the  property :  Held,  that  this  was 
sufficient  evidence  of  a  disposal  of 
the  property  by  5.  according  to 
the  trusts  in  the  will,  and  that  he 
had  assented  to  take  under  the 
will  as  legatee  in  trust,  and  not  as 
executor.  Doe  dem,  Sturges  v. 
Tatchell,  T.  2  W.  4.        Page  675 

4.  A.  and  S.,  brothers,  were  prin- 
cipal and  surety  in  an  annuity 
bond.  By  an  agreement  after- 
wards executed  between  them  and 
a  third  brother,  for  the  settlement 
of  their  affairs  and  the  determin- 
ation of  their  mutual  claims,  an 
apportionment  of  property  and  of 
debts  was  made  among  the  three, 
and  the  annuity  bond  was  declared 
to  be  J?.'s  (the  surety's)  debt : 

Held,  that  this  agreement  (whe- 
ther subsequently  acted  upon  or 
not)  was  a  binding  accord  be- 
tween A»  and  B.^  and  that  ^.'s 
administrator,  having  been  obliged 
to  pay  arrears  of  the  annuity, 
could  not  recover  them  from  A. 
Carttorightf  Administrator^  v. 
Cooke,  T.  2  W.  4.  701 

5-  The  executor  of  a  person  who 
was  seised  in  fee  of  land,  and  de- 
mised it  for  a  term  of  years,  re- 
serving a  rent,  cannot  distrain  for 
arrears  of  rent  accrued  in  the 
testator's  life-time,  for  the  latter 
was  not  a  tenant  in  fee  simple  of 
a  rent  within  the  meaning  of  the 
statute  32  Hen.  8.  c.  87*  s.  K 
Prescott  v.  Boucher,   T.  2  IV.  4. 
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FACTOR. 
See  Trover,  1. 


FIERI  FACIAS. 
See  Practicb,  5* 
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FRAUDS,  STATUTE  OF. 
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FINE. 
Se^  Ejectment,  2. 

A  fine  with  proclamations  was  levied 
in  the  great  sessions  for  the  county 
of  Denbigh.  The  proclamations 
indorsed  on  the  fine  were  headed 
with  the  words  **  according  to  the 
form  of  the  statute."  The  second 
proclamation  was  stated  to  be 
made  at  Ruthin^  in  the  county  of 
Denbigh^  without  stating  that  it 
was  made  at  the  great  sessions, 
as  required  by  the  34  &  35  Hen.S. 
c26.  «.4>1.:  Held,  that  that  was 
sufficient,  and  that,  from  the  pre- 
vious words,  the  proclamation 
must  be  understood  to  have  been 
made  at  the  great  sessions.  Doe 
dem.  Jones  v.  Harrison^  T*  2  WA. 

Page  764f 

FIXTURES. 

See  Trespass,  6. 

FRANCHISE. 
See  Bailifv,  1.    Sherifv,  2. 

FRAUD  IN  LAW. 
See  Bill  of  Exchange,  S. 

FRAUDS,  STATUTE  OF. 

A  landlord  who  had  demised  premises 
for  a  term  of  years  at  50/.  a  year, 
agreed  with  his  tenant  to  lay  out 
50^*  in  making  certain  improve- 
ments upon  them,*  the  tenant  un- 
dertaking to  pay  him  an  increased 
rent  of  5/.  a  year  during  the  re- 
mainder of  the  term  (of  which  se- 
veral years  were  unexpired),  to 
commence  from  the  quarter  pre- 
ceding the  completion  of  the 
work:  Held,  that  the  landlord 
having  done  the  work,  might  re- 
cover arrears  of  the  5/.  a  year 
against  the  tenant,  though  the 
agreement  had  not  been  signed 


by  either  party;  for  that  it  was 
not  a  contract  for  any  interest  in 
or  concerning  lands  within  the 
statute  of  frauds,  nor  was  it,  ac- 
cording to  that  statute,  an  agree- 
ment "  not  to  be  performed  with- 
in one  year  from  the  making* 
thereof,  no  time  being  fixed  for 
the  performance  on  the  part  of 
the  landlord.  DonneUan  v.  Read^ 
T.  2  fV.  4.  Page  899 

FRAUDULENT  CONVEY- 
ANCE. 

Semble,  that  to  render  a  conveyance 
fraudulent  within  the  stat.  13  Elix. 
C.5.  the  party  at  the  time  of  making 
it  must  be  indebted  to  the  extent 
of  insolvency.  But  where  a  person 
owing  102/.  on  a  bond,  wrote  to 
the  obligee  that  he  and  his  wife 
were  bound  down  by  pecuniary 
embarrassments,  and  that  the  ob- 
ligee's proceeding  to  extremities 
would  render  the  debtor's  wife 
after  his  death  perfectly  destitute, 
and  a  month  afterwards,  for  a  no- 
minal sum  of  10«.,  and  in  consider- 
ation of  natural  love  and  affection, 
assigned  a  lease  (of  the  value  of 
206?.)  to  A,9  in  trust  for  his  own 
benefit  for  life,  and  after  his  death 
for  that  of  one  of  his  daughters- 
in-law  ;  'and  he  soon  afterwards 
di^d,  having  by  will  made  the  as- 
signee of  the  lease  his  executor ; 
by  which  assignment  of  the  lease, 
the  residue  of  his  property  became 
insufficient  to  discharge  the  bond- 
debt  s  Held,  that  the  assignment 
was  within  the  meanine  of  the 
statute,  and  utterly  void  against 
creditors,  and  that  the  lease  was 
assets  in  the  hands  of  the  execu- 
tor.    Shears y*  Rogers^  H.  2  W.4f. 
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FREIGHT. 

By  a  charterparty  of  affreightment 
for  a  voyage  from  the  port  of 
London  to  Calcutta^  and  back>  on 

the 


GAME. 


HIGHWAY. 


the  usual  tenns,  it  was  further 
agreed,  that  the  freighter,  if  he 
thought  proper,  might  hire  the 
vessel  for  an  intermediate  voyage, 
within  certain  limits,  for  not  less 
than  six  months ;  that  the  master, 
in  that  event,  should  refit  the 
vessel  for  such  voyage ;  and  that 
the  complement  of  men  should  be 
kept  up^  and  all  necessaries  pro- 
vided :  in  consideration  of  which, 
the  freighter  agreed  to  pay  the 
owner  at  thd  rate  of  1/.  a  ton  per 
month  on  the  ship's  tonnage,  and 
to  pay  four  months  of  such  hire 
in  advance,  and  at  the  end  of  six 
months  two  further  months'  pay, 
and  so  in  every  succeeding  two 
months ;  and  the  balance  due  at 
the  termination  of  such  hiring,  in 
cash  or  approved  bills. 

It  was  further  stipulated,  that  if 
the  vessel  should  be  lost  or  cap- 
tured, the  freight  by  time  should 
be  payable  up  to  the  period  when 
she  should  be  so  lost  or  captured, 
or  last  heard  of: 

Held,  that  under  the  former 
clauses  of  this  agreement,  the 
freighter  could  not  claim  a  return 
of  any  part  of  the  four  months* 
advance,  on  the  vessel  being  lost 
within  that  period ;  but  that  the 
advance,  being  in  respect  of 
freight,  was  absolute.  And  that 
the  stipulation  on  this  head  was 
not  qualified  by  the  subsequent 
clause.  Saunders  v.  Drem^  E, 
1  W,  4.  Page  445 

GAME. 

The  statute  2  G.  3.  c.  19.  f.  1.  and  4. 
enacted  that  no  person  shouldtake, 
kill,  destroy,  carry,  sell,  buy,  or 
have  in  his  possession  or  use  any 
partridge  between  the  1 2th  of  jPe- 
hruary  and  the  1st  of  September  in 
any  year,  (altered  by  the  39  G.  3. 
c.  34.  to  the  1st  of  jP^^ruary  and  the 
1st  of  September,)  or  any  pheasant 
between  the  1st  of  February  and 


the  1st  of  October^  under  a  penalty: 
Held,  that  a  qualified  person,  who 
had  in  his  possession  on  the  9tli  of 
February  partridges  and  a  phea- 
sant killed  before  the  Ist,  was  not 
guilty  of  any  offence  against  the 
statute.  Simpson  v.  Untmn,  if. 
2  W.  4.  Page  134 

GAS  LIGHT  AND  COKE  COM- 
PANY. 

See  Corporation,  2.    Rate,  S. 

GRAMMAR  SCHOOL. 

See  Alienation. 

GRANT. 

See  Bailiff. 


HEIR  AT  LAW. 
See  Copyhold,  1. 

HEREDITAMENTS. 
See  Rate,  3. 

HIGHWAY. 

1.  Where  by  an  act  of  parliament 
trustees  are  authorized  to  make  a 
road  from  one  point  to  another, 
the  making  of  the  entire  road  is  a 
condition  precedent  to  any  part 
becoming  a  highway,  repairable 
by  the  public;  andi  therefore, 
where  trustees  empowered  by  act 
of  parliament  to  make  a  road  from 
^.'to  B.  (being  in  length  twelve 
miles],  had  completed  eleven  miles 
and  a  half  of  such  road,  to  a  point 
where  it  intersected  a  public  high- 
way* it  was  held  that 'the  distnct 
in  which  the  part  so  completed 
lay,  was  not  bound  to  repair  it. 
The  King  v.  T*he  Inhabitants  of 
Cumberroorthy  H.  2Ws4f.         108 

2.  On  indictment  for  encroaching  on 

a  public 


HUNDRED,  ACTION  AGAINST.      HUSBAND  AND  WIFE.  9911 


a  public  highway,  it  appeared  that 
in  1771  commissioners  under  an  en- 
closure act  had  been  empowered  to 
set  out  public  and  private  roads,  the 
former  to  be  repaired  by  the  town- 
ship,  tlie  latter  by  such  persons  as 
the  commissioners  should  direct. 
The  public  roads  were  to  be  sixty 
feet  wide  between  the  fences.  The 
commissioners  in  their  award  de- 
scribed a  road  as  private,  and  eight 
yards  wide ;  but  in  setting  it  out 
they  left  a  space  of  sixty  feet  be- 
tween the  fences :  and  thev  di- 
rected  both  the  public  and  private 
roads  to  be  repaired  by  the  town- 
ship. The  centre  only  of  the  sixty 
feet  was  ordinarily  used  as  a 
carriage  road,  and  the  township 
repaired  it.  The  space  said  to  be 
encroached  upon  was  at  the  side 
of  this  road,  and  there  was  a 
diversity  of  evidence  as  to  the  use 
made  of  this  space  by  the  public, 
and  its  condition,  since  the  time  of 
the  award : 

Held,  that  the  commissioners 
had  exceeded  their  authority  in 
awarding  that  private  roads  should 
be  repaired  by  the  township  ;  but 
that  on  the  whole  of  this  evidence 
it  was  a  proper  question  for  the 
jury,  whether  or  not  the  road  in 
question,  though  originally  in- 
tended to  be  private,  had  been 
dedicated  to,  and  adopted  by,  the 
public. 

Semble,  per  Lord  TenterdenCJ., 
that  when  a  road  runs  through  a 
space  of  fifty  or  sixty  feet  be- 
tween enclosures  set  out  by  act  of 
parliament,  it  is  primfiL  facie  to 
be  presumed  that  the  whole  o 
that  space  is  public,  though  it  may 
not  all  be  used  or  kept  in  repair 
as  a  road.  The  King  v.  Wright, 
T.  2  fV.  4.  Page  681 

HUNDRED,  ACTION 
AGAINST. 

The  servant  or  servants  who»  in  the 
abieikce  of  a  matter,  have  the  ge- 


neral care  and  superintendence  of 
property,  and  who  represent  htm 
in  his  absence,  and  not  all  who 
have  the  special  care  under  them 
of  particular  parts  of  the  property 
contained  in  a  dwelling-house  or 
manufactory,  are  the  servant  or 
servants  who,  by  the  7  &  8  G.  4. 
c.  31.  «.  S.,  are  required,  before 
any  action  be  brought  against  the 
hundred  for  damage  by  rioters,  to 
go  before  a  justice,  and  state  upon 
oath  the  names  of  the  offenders, 
and  submit  to  examination  touch- 
ing the  circumstances  of  the 
offence. 

The  swearing  before  a  justice 
to  a  deposition  previously  pre- 
pared, is  a  sufficient  submission  to 
examination  within  the  meanmg  of 
the  act,  if  the  justice  require  no- 
thing further. 

Declaration,  after  stating  the 
felonious  demolition  of  premises, 
alleged  that  the  person  who  went 
before  the  justice,  submitted  him- 
self to  examination,  and  became 
bound  to  prosecute  the  offenders 
when  apprehended,  such  qffenden 
being  then  and  there  unknown  to 
the  plaintiff,  or  to  the  party 
bound:  Held^  after  verdict,  that 
assuming  any  allegation  on  this 
point  to  be  necessary  under  the 
present  statute,  this  was  sufficient, 
as  it  could  only  be  sustained  by 
proof  that  all  the  ofienders  were 
unknown.  Lofwe  v.  The  Inhabit* 
ants  of  the  Hundred  of  Broxtoiwef 
E.  2  fV.  4.  Page  550 

HUSBAND  AND  WIFE. 

Defendant  gave  a  bond  to  ^.  and  J?., 
conditioned  for  the  payment  of  an 
annuity  to  his  wife,  unless  she 
should  at  any  time  molest  him  on 
account  of  her  debts,  or  for  living 
apart  from  her.  By  indenture  of 
the  same  date,  between  the  above 
parties  and  the  wife,  reciting  that 
the  defendant  and  his  wife  bad 

agreed 
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agreed  to  live  separate  daring  their 
lives,  and  that  for'tbe  wife's  main* 
tenance,  defendant  had  agreed  to 
ateign  certain  premises,  &c,  to  A, 
and  B,y  and  had  given  them  an 
annuity  bond  as  above  mentioned, 
it  was  witnessed  that  defendant 
assigned  the  premises,  &c,  to 
them,  in  trust  for  the  wife,  and  he 
covenanted  to  A.  and  B.  to  live 
separate  from  her,  and  not  molest 
her,  or  interfere  with  her  property ; 
and  power  was  given  to  her  to 
dispose  of  the  same  by  will,  and 
to  sell  the  assigned  premises,  &c. 
and  buy  estates  or  annuities  with 
the  proceeds.  The  wife  cove- 
nanted with  the  defendant  to  main- 
tain herself  during  her  life,  out  of 
the  above  propeity,  unless  she  and 
the  defendant  should  afterwards 
agree  to  live  together  again  ;  and 
that  he  should  be  indemnified  from 
her  debts.  The  indenture,  (ex- 
cept as  to  the  assignment,)  and 
also  the  bond,  were  to  become 
void  if  the  wife  should  sue  the 
defendant  for  alimony,  or  to  en- 
force cohabitation.  And  it  was 
provided,  that  ifdefendaitt  and  his 
wife  should  thereajier  agree  to  live 
together  agaitty  such  cohabitation 
should  in  no  way  alter  the  trusts 
created  by  the  indenture.  There 
was  no  express  covenant  on  the 
part  of  the  trustees.  The  defend- 
ant and  his  wife  separated,  and 
afterwards  lived  together  again  for 
a  time ;  and  this  fact  was  pleaded 
to  an  action  by  the  trustees  upon 
the  annuity  bond  as  avoiding  that 
security : 

Held,  on  demurrer  to  the  plea, 
that  the  reconciliation  was  no  bar 
to  an  action  on  this  bond,  since  it 
did  not  appear  that  the  bond,  and 
the  indenture  of  even  date  with  it, 
were  not  really  executed  with  a 
view  to  immediate  separation ;  and 
although  there  might  be  parts  of 
the  indenture  which  a  court  of 
equity  would  not  enforce  under 


the  circtinistances,  yet  there  was 
nothirig  on  a'view'of  the  VBble  in- 
strument to  prevent  this  Court 
from  giving  effect  to  the  clatise 
which  provided  for  a  continuance 
of  the  trusts  notwithstatrding  a  re- 
conciliation. Wilson  V.  Mushetit 
T.2W.if.  Page74S 

rLLEGAL  CONTRACT. 

See  Settlement  bt  Apfrbkticb- 
SHiP,  1.    Spibcts. 

INCLOSURE  ACT. 

See  Highway,  2. 

An  inclosure  act  recited  that  the 
Duke  of  N,  was  lord  of  a  barony, 
and  of  manors  in  which  certain 
wastes  were  situate,  and,  as  such 
lord,  was  entitled  to  the  soil  and 
royalties  belonging  to  the  said 
manors ;  and  that  he  and  other 
owners  of  lands  within  the  barony 
were  also  entitled  to  right  of 
common  on  the  wastes.  It  then 
directed  the  commissioners  to  set 
out  to  the  duke  an  allotment  m 
respect  of  his  right  of  soil,  and 
afterwards  to  allot  the  residue  of 
the  wastes  to  him,  and  the  sidd 
other  persons  entitled  to  commont 
in  certain  proportions  according  to 
a  ritte  already  charged  upon  the 
lands  in  respect  of  which  such  com- 
mon was  claimed.  Allotments  were 
made  to  the  duke  accordingly.  The 
landSf  in  respect  of  which  in  part 
his  allotments  were  given,  wel'e 
exempted  from  all  tithe  by  a 
modus.  In  an  action  brought  for 
tithes  of  corn  grown  upon  the  al- 
lotment given  in  lieu  of  the  duke's 
right  in  the  waste,  it  was  left  to 
the  jury  whether  the  modus  had 
extended  to  that  right ;  and  they 
found  that  it  had : 

Held,  that  the  question  was  pro- 
perly left,  for  that  the  duke's  right 
upon  the  waste,  though  it  could 
,    not  strictly  be  a  right  of  common 
j  appur- 
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ara^urteoaiit  or  appendant  to  land 
wnich  was.  the  duke's  own,  was 

,  yet  treated  by  the  act  as  a  quasi 
right  of  common  annexed  to  the 
lands  and  it  might,  as  such,  be 
legally  comprehended  within  the 
same  modus : 

Held,  also,  that  the  modus,  as 
it  covered  all  tithes,  both  on  the 
demesne  land  and  common  before 

-  the  iodoiure,  covered  likewise  the 
tithe  of  any  crop  (as  grain)  raised 
afterwards  upon  the  allotment 
given  in  lieu  of  common.  AikeWf 
Oerh  V.  Wilkinson,  H.2W.^ 

Page  152 

INDICTMENT. 

See  Arbitrament,  2.  Bridge,  2. 
Constable,!.  Corporation,!. 
Highway,  2. 

I.  Indictment  charged  the  defend* 
ant  with  keeping  certain  inclosed 
lands  near  the  king's  highway,  for 
the  purpose  of  persons  frequent- 
ing the  same  to  practise  rifle 
shooting,  and  to  shoot  at  pigeons 
with  fire-arms;  and  that  he  un- 
lawfully and  injuriously  caused 
'divers  persons  to  meet  there  for 
that  purpose,  and  suffered  and 
caused  a  great  number  of  idle  and 
disorderly  persons  armed  with  fire- 
arms to  meet  in  the  highways,  &c., 
near  the  said  enclosed  grounds, 
discharging  fire-arms,   making  a 

treat  noise,  &c.,  by  which    the 
ii^*s  subjects    were    disturbed, 
and  put  in  peril. 

At  the  trifil  it  was  proved,  that 
the  defendant  had  converted  his 
^  premises,  which  were  situate  at 
BayrooatcTi  in  the  county  of  Mid" 
dtesexp  near  a  public  highway 
there,  into  a  shooting  ground, 
where  persons  came  to  shoot  with 
rifles  at  .  a  target,  and  also  at 
pigeons;  and  that  as  the  pigeons 
which  were  fired  at  frequently 
escaped,  persons  collected  outside 


of  the  ground  and  in  the  neigh- 
bouring fields,  to  shoot  at  them 
as  they  strayed,  causing  a  great 
noise  and  disturbance,  and  doing 
mischief  by  the  shot :  Held,  that 
the  evidence  supported  the  alleg- 
ation, that. the  defendant  caused 
such  persons  to  assemble,  dis- 
charging fire-arms,  &Cv  inasmuch 
as  their  so  doing  was  a  probable 
consequence  of  his  keeping  ground 
for  shooting  pigeons  in  such  a 
place.  The  King  v.  MoorCf  H. 
2^.4.  F^el84 

2.  An  indictment  for  a  nuisance  in 
keeping  a  common  gaming-house 
was  preferred  by.  a  private  pro- 
secutor, who,  after  removing  it  by 
certiorari,  proceeded  no  further. 
Another  party  then  caused  a 
venire  to  be  issued,  and  other 
steps  taken  for  bringing  the  case 
to  trial,  though  desired  by  the 
original  prosecutor  to  forbear. 
On  motion  by  the  latter  for  a  stay 
of  proceedings  (he  alleging  that 
the  offence  had  been  discon- 
tinued), this  Court  tefused  to  in- 
terfere, Uie  prosecution,  being  for 
a  public  nuisance.    The  King  v. 

,     Wood,  E.  2  W.  4.  657 

INDORSEE. 
See  Bill  of  Exchange,.  2,  St  4. 

INDUCTION. 
See  Prebenb,  1. 

INSOLVENT  ACT. 

A  bond  to  replace  stock  at  a  certain 
day,  and  m  the  mean  time  pay 
dividends,  became  forfeited  by 
non-payment  o£  the  dividends. 
The  arrears  were  afterwards  paid. 
The  obligor  became  insolvent,  and 
being  in  prison,  petitioned  for  his 
discharge  under  the  then  exist- 
ing insolvent  act,  5SG.d.cl02. 

<    The  time  for  replacing  the  stock 

not 
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not  having  yet  arrived,  and  there 
being  no  dividend  in  arrear: 
Held,  that  he  might  insert  the 
bond  in  his  schedule  of  debts,  and 
was  entitled  to  be  discharged 
from  it  under  the  act.  Sammon 
V.  MUler,  E.  2  W.  4.       Page  596 

INSPECTION  OF  PARISH 
BOOKS. 

See  Trespass,  3. 

INSPECTION  OF  PARISH 
RATE. 

See  Rate,  7. 


INSURANCE. 

1.  A  ship  having  on  board  goods 
.which  were  insured  on  a  voyage 
from  London  to  HuU^  but  *'  war- 
ranted free  from  average,  unless 
genera],  or  the  ship  should  be 
stranded,''  arrived  in  HuU  har- 
bour, which  is  a  tide  harbour,  and 
proceeded  to  discharge  her  cargo 
at  a  quay  on  the  side  of  it :  this 
could  be  done  at  high  water  only, 
and  could  not  be  completed  in 
one  tide.  At  the  first  low  tide 
the  vessel  grounded  on  the  mud, 
but  on  a  subsequent  ebb,  the  rope 
by  which  her  head  was  moored  to 
the  opposite  side  of  the  harbour, 
stretched,  and  the  wind  blowing 
from  the  east  at  the  same  time, 
she  did  not  ground  entirely  on  the 
mud,  which  it  was  intended  she 
should  do,  but  her  forepart  got 
on  a  bank  of  stones,  rubbish, 
and  sand,  near  to  the  quay,  and 
the  vessel  having  strained,  some 
damage  was  sustained  by  the 
cargo,  but  no  lasting  injury  by 
the  vessel : 

Held,  by  Lord  Tenterden,  C.  J., 
Littledale  and  Taunton^  J.,  Parkey 
J.,  dissentiente,  that  this  was  a 
stranding  within  the  meaning  of 


that  word  in  the  policy.     Welk 
V.  Hojmoody  H.  2  W.  4.     Page  20 

2.  Carriers  on  a  canal  effected  an 
insurance  for  twelve  months  upon 
goods  on  board  of  thirty  boats 
named  between  London,  Birming- 
ham,  &c.,  backwards  and  forwards, 
with  leave  to  take  in  and  dis- 
charge goods  at  all  places  on  the 
line  of  navigation.  The  insurance 
was  agreed  to  be  12,00tf.  on 
goods,  as  interest  might  appear 
thereafter;  the  claim  on  the 
policy  warranted  not  to  exceed 
100/.  per  cent :  and  3000/.  only 
were  to  be  covered  by  the  policy 
in  any  one  boat  on  any  one  trip. 
The  premium  was  SOs.  per  cent : 
Held,  that  an  insurance  *' on 
good&"  was  sufficient  to  cover  the 
interest  of  carriers  in  the  property 
under  their  charge ;  for  in  general, 
if  the  subject  matter  of  insurance 
be  rightly  described,  the  parti- 
cular interest  in  it  need  not  be 
specified : 

Held,  also,  that  the  policy  was 
not  exhausted,  when  once  goods 
to  the  value  of  12,000/.  had  been 
carried  by  all  the  boats,  or  by 
each  of  them,  but  that  it  continued, 
throughout  the  year,  to  protect 
all  the  goods  afloat  at  any  one 
time,  up  to  the  amount  insured : 

Held,  further,  that  upon  the  loss 
of  goods  on  board  one  of  the 
boats,  the  assured  was  entitled  to 
recover  that  proportion  of  such 
loss,  which  12,000/.  bore  to  the 
whole  value  of  the  goods  afloat  at 
the  time ;  and  not  the  proportion 
of  12,000/.  to  the  whole  amount 
carried  during  the  year.  Crovaley 
y.Cohen,E.2W.^.  478 

3.  Plaintiff  effected  an  insurance  on 
freight,  &c.  by  a  ship,  subject  to 
certain  regulations,  which  pro- 
vided that  vessels  should  not  sail 

Jrom  ports  in  Ireland  after  the 
1st  of  September;    and   that  the 

'  time  of  clearing  at  the  custom- 
house should  be  deemed  the  time 

of 
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of  sailing,  provided  the  ship  toere 
then  ready  for  sea.  The  plaintiff's 
ship  being  in  the  port  of  SligOt 
dropped  down  the  river  before  the 
1st  of  September^  in  readiness  for 
sea,  except  that  she  had  not  her 
full  quantity  of  ballast,  there 
being  a  bar  at  the  mouth  of  the 
river,  which  the  ship  could  not 
have  crossed  with  that  quantity  on 
board.  Boats  were  in  waiting  on 
the  outside,  on  the  1st  of  Sep- 
tember, to  ship  the  remainder  of 
the  ballast,  and  the  vessel  crossed 
the  bar  on  that  day,  but  struck  in 
doing  so,  and  the  master,  to  ascer- 
tain what  damage  she  had  re- 
ceived, put  into  an  adjacent  port, 
without  taking  the  rest  of  his 
ballast,  which  was  not  done  till 
the  4th,  and  the  vessel  proceeded 
on  her  voyage  on  the  8th : 

Held,  that  the  ship's  dropping 
down  the  river,  and  crossing  the 
bar  without  her  full  ballast,  was 
not  a  sailing  ;  and  that,  until  the 
ballast  was  completed,  she  was  not 
ready  for  sea  witjiin  the  rule  re- 
ferred to  by  the  policy.  Pittegrevj 
V.  PringUy  E.  2  W.  4.     Page  514 

JOINT  STOCK  COMPANY. 
See  Assumpsit,  6. 

JUDGES  OF  ASSIZE. 
See  Sheriff,  1. 

JUDGMENT, 
See  Executor,  2. 

JURY. 
See  Practice,  4. 

JUSTICES. 
See  Certiorari,  2.    Riot. 

1.  Trespass  lies  agawst  magistrates 
for  granting  R  warrant  to  levy  poor 


rates,  if  the  party  distrained  upon 
has  ne  land  in  the  parish  in  which 
the  rate  was  made.  Weaver  v. 
Price  and  Another,  E,  2  fT.  4. 

Page  409 
2.  Two  magistrates  having,  at  a 
landlord's  request,  given  possession 
of  a  dwelling-house  as  deserted 
and  unoccupied,  pursuant  to  the 
1 1  G.  2.  c.  19.  s.  16.,  the  judges  of 
assize  of  the  county,  on  appeal, 
made  an  order  for  the  restitution 
of  the  farm  to  the  tenant,  with 
costs.  The  latter  brought  an  ac- 
tion of  trespass  for  the  eviction 
against  the  magistrates,  the  con- 
stable, and  the  landlord:  Held, 
that  the  record  of  the  proceedings 
before  the  magistrates  was  an 
answer  to  the  action  on  behalf  of 
all  the  defendants.  Ashcrqfh  v. 
Bourn  and  Others,    T.  2  W.  4. 

684 

JUSTIFICATION. 
See  Arrest. 


LAND  TAX. 

See  Distress. 


LANDLORD  AND  TENANT. 
See  Trespass,  4. 


LEASE. 

See  Bankrupt,  1.    Covenant,  2, 
3.  5.    Evidence,  8.    Stamp,  1. 


LEET  JURY. 
See  Pleading,  6. 

LEGATEE. 

See  EviDSNCEi  7- 

LL 
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LIBERUM  TENEMENTUM, 
PLEA  OF. 

See  Evidence,  15. 


LIEN. 

See  Trover,  1. 

LIFE  ESTATE. 
See  Devise,  2. 

LUNATIC. 
See  Bankrupt,  S. 

MALICIOUS  ARREST. 
See  Evidence,  5. 

MANDAMUS. 

S^  Arbitrament,  7*  Attorney, 
S.    Overseer. 

!•  In  the  absence  of  any  precedent, 
the  Court  refused  a  rule  nisi  for  a 
mandamus  calling  on  the  mayor 
of  a  town  to  propose  a  resolution 
to  the  burgesses  in  the  guild  as- 
sembled, for  repealing  certain  by- 
laws; though  it  was  alleged  that 
bv-laws  and  ordinances  might,  by 
charter,  be  made,  and  had  for- 
merly been  made,  at  such  guilds. 
Ex  parte  Garrett  and  (Mirk  v. 
The  Mayor  of  Newcastle^  H. 
2  W,  4.  Page  252 

2.  To  a  mandamus  to  the  lord  mayor 
and  aldermen  of  London^  to  admit 
and  swear  in  A.  B,  to  the  office  of 
alderman,  they  returned  that  the 
court  of  mayor  and  aldermen  had, 
from  time  immemorial,  the  autho- 
rity of  examining  and  determin- 
ing whether  or  not  any  person 
returned  to  them  by  the  court  of 
wardmote  as  an  alderman  was, 
accordiag  to  the  discretion  and 
Bound  consciences  of  the  mayor 


and'  aldermen,  a  fit  and  proper 
person,  and  duly  qualified  m  tnat 
behalf,  whensoever  the  fitness  and 
qualification  of  the  person  so  re- 
turned had  been  brought  into 
question  by  the  petition  of  any 
person  interested  tnerein ;  and  that 
it  was  a  necessary  qualification  of 
the  person  to  be  admitted  to  the 
ofiice  of  alderman,  that  he  should 
be  a  fit  and  proper  person  to  sup- 
port the  dignity  and  discharge  the 
duties  of  the  office :  that  A.  B* 
having  been  returned  to  them  by 
the  court  of  wardmote  as  duly 
elected,  a  petition  by  persons  in- 
terested in  the  election  was  pre- 
sented to  them,  charging  circum- 
stances which  rendered  A*  B*  an 
unfit  person  to  be  admitted  to  the 
office  of  alderman ;  and  that  they 
took  the  petition  into  consider- 
ation, and  having  heard  witnesses, 
did  adjudge,  according  to  their 
discretion  and  sound  consciences, 
that  A.  B.  was  not  a  person  fit 
and  proper  to  support  the  dig- 
nity and  discharge  the  duties  of 
the  office : 

Held,  that  the  custom  set  out 
in  the  return  was  good  and  valid 
in  law : 

Held,  secondly,  that  as  the  fit- 
ness of  the  person  to  be  admitted 
was  to  be  determined  according 
to  the  discretion  of  the  mayor 
and  aldermen,  it  was  sufficient  for 
them  to  state  in  the  return  that 
they  had  exercised  their  discre- 
tion, and  adjudged  that  A.  B.  was 
unfit,  without  giving  particular 
reasons. 

The  prosecutor  of  a  mandamus, 
to  which  a  return  has  been  made, 
having  moved  for  a  concilium, 
and  the  Court,  having  upon  argu- 
ment adjudged  that  the  return  is 
sufficient  in  point  of  law,  capnot 
afterwards  traverse  the  facts  con- 
tained in  the  return. 

Quaere,  whether  afll;jer  apt  issue 
ID  fact  found  in  favouvof  tke 

party 
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party  making  the  return,  the  pro- 
secutor can  question  the  legality 
of  the  return.  The  King  v.  The 
Mayor  and  Aldermen  of  London^ 
H.  2  fF.  4.  Page  255 

8.  The  appellant,  against  an  order 
of  filiation,  moved  the  court  of 
quarter  sessions  for  a  postpone- 
ment of  the  appeal  on  account  of 
the  absence  of  material  witnesses. 
They  rejected  the  application, 
upon  which  the  appellant  declined 
going  into  his  case,  and  the  order 
was  confirmed.  On  motion  for  a 
mandamus  to  the  justices  to  hear 
the  appeal,  and  affidavits  tending 
to  shew  that  they  had  acted  un- 
justly in  not  granting  the  post- 
ponement, this  Court  refused  to 
interfere,  the  matter  being  one 
peculiarly  within  the  discretion  of 
the  magistrates.  Becke,  ex  parte^ 
T.2W.^.  704 

MEASURES. 
See  Court  Leet,  1. 

MERGER. 
See  CovEWAKT,  5. 

MILLS. 
See  Rate,  5. 

MINES. 
See  Rats,  4. 

MISDEMEANOR. 

See  Arrest. 

MODUS. 
See  Inclosurb  Act,  1. 

MONEY  HAD  AND  RE- 
CEIVED. 

See  Assumpsit,  2. 5. 
Vol.  in. 


MORTGAGOR  AND  MORT- 
GAGEE. 

An  estate  was  conveyed  in  1808,  by 
J.  B.  to  W.  //.,  who  in  1812  con- 
veyed  it  to  A.  //.,  and  he  sold  it 
in  1826  to  the  plaintiff.  The  ori- 
ginal vendor  did  not  deliver  up 
the  title  deeds.  In  1824  he  was 
sued  by  the  then  owner  of  the 
estate  for  the  deeds,  and  a  verdict 
was  recovered  against  him,  but 
the  judgment  was  not  docqueted. 
He  absconded,  and  in  1825  ob- 
tained a  sum  of  money,  as  on  a 
mortgage  of  the  estate,  from  one 
of  the  defendants,  with  whom  he 
deposited  the  deeds.  On  trover 
brought  in  1829  by  a  party  claim- 
ing through  the  conveyance  to 
W.  //.,  it  was  held,  that  the  legal 
owner  of  the  estate  might  recover 
the  deeds  from  the  mortgagee, 
without  tendering  the  mortgage 
money.  Harrington  v.  Price  and 
Another,  H.  2  IV.  4.       Page  170 

NEW  TRIAL. 
See  EviDSNCS,  4. 

NON^MITTAS  CLAUSE. 
See  Sheeivjt,  2. 

NOTICE. 

See  Attorney*  1.  Certiorari,  1. 
Evidence,  1.    Pleading,  7. 

NOTICE  OF  SUIT. 
See  Covenant,  4. 

NOTICE  OF  TRIAL. 
See  Ejectment,  1. 

NUISANCE. 
See  IndictmxnTi  1. 

3  T  OUSTER. 
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OVERSEER. 


PATENT. 


OUSTER. 

See  Evidence,  11. 

OVERSEER. 

The  parish  of  H.  consisted  of  three 
townships  in  the  county  of  W,f  and 
certain  townships  and  districts  in 
the  county  of  S.  The  townships 
in  W,  had  always  had  their  own 
overseers^  and  relieved  their  own 
poor ;  but  four  overseers  had  been 
appointed  for  the  division  of  the 

J)arish  lying  in  S.  and  rates  col- 
ected  and  applied  for  the  relief 
of  the  poor  of  that  division  indis* 
criminately.  On  application  by  a 
township  in  the  latter  division,  for 
a  mandamus  to  the  justices  to  ap- 
point overseers  for  that  township, 
pursuant  to  the  13  &  14  Car,  2. 
c.  12.  «•  21.,  on  the  ground  that 
the  parish  had  not  enjoyed,  and 
could  not  enjoy  the  benefit  of  the 
statute  43  Eltz*  c,  2.,  facts  being 
alsp  stated  to  shew  the  expediency 
of  a  separate  appointment : 

Held,  that  the  divisions  of  the 
parish  in  IV*  and  in  S*  could  not 
be  considered,  with  reference  to 
the  statute  of  CharleSf  as  distinct 
parishes ;  and  the  mandamus  was 
granted.  The  King  v.  The  Justices 
of  Salop,  T.  2  IV.  4.       Page  910 

PARISH,  DIVISION  OF. 
See  Overseer. 

PATENT. 

A  patent  was  taken  out  for  improve- 
ments in  making  buttons.  The 
specification  stated  the  improve- 
ment to  consist  in  the  substitution 
of  a  flexible  material  for  metal 
shanks,  and  it  described  the  mode 
in  which  this  material  might  be 
fixed  to  the  intended  button,  and 


made  to  project  from  it  in  the  ne- 
cessary condition  for  use,  by  the 
help,  among  other  thinss,  of  a 
metal  collet,  or  ring  with  teeth. 
Neither  the  construction  of  the 
button,  nor  the  application  of  a 
flexible  shank  was  new ;  the  use 
of  the  toothed  ring,  as  described 
in  the  specification,  was  so,  but 
this  was  not  stated  to  be  the  sub- 
ject matter  of  the  invention,  and 
it  appeared  by  the  specification 
that  the  effect  produced  by  it  might 
be  brought  about  in  other  modes, 
which  the  plaintiff  had  also  used : 
Held,  that  the  patent  was  not 
maintainable,  since  the  invention 
consisted  only  in  combining  two 
things  which  were  not  new,  and 
the  use  of  the  toothed  ring  in 
forming  the  flexible  shank,  though 
new,  was  not  the  object  of  the  in- 
vention, but  only  a  mode,  smoug 
others  which  were  already  known, 
of  carrying  it  into  effect.  Saun-^ 
ders  V.  Aston,  T.  2  W.  4. 

Page  881  ^ 

PATRONAGE. 
See  Aliewatiok* 

PAVING  ACT. 
See  Rats,  2.    , 

PENAL  ACTION. 
See  Rate,  8. 

PENAL  STATUTE,  CON- 
STRUCTION  OF- 

See  Game. 

PERMIT. 

See  Spirits. 

PILOT  ACT. 
See  Corporatiok,  3. 

PLEA 


PLEADING. 
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PLEA  IN  BAR  DE  INJURIA. 
See  Pleading,  1. 

PLEADING. 

See  Action  on  the  Case,  2. 
Bankrupt,  1.  Hundred,  ac- 
tion AGAINST,  1.    Trespass,  5. 

1.  An  avowry  in  replevin  stated  that 
the  plaintiff  was  an  inhabitant  of  a 
parish,  and  rateable  to  the  relief 
of  the  poor  in  respect  of  his  oc- 
cupation of  a  tenement  situate  in 
the  place  in  which,  &c.  that  a  rate 
for  the  relief  of  the  poor  of  the 
said  parish  was  duly  made  and 
published,  in  which  the  plaintiff 
was  in  respect  of  such  occupation 
duly  rated  in  the  sum  of  7/. ;  that 
he  had  notice  of  the  rate,  and  was 
required  to  pay  but  refused ;  that 
he  was  duly  summoned  to  a  petty 
sessions  to  shew  cause  why  he  re- 
fused ;  that  he  appeared  and  shew- 
ed no  cause,  whereupon  a  warrant 
was  duly  made  under  the  hands  of 
two  justices  of  the  peace,  directed 
to  the  defendant,  requiring  him 
to  make  distress  of  the  plaintiff's 
goods  and  chattels ;  that  the  war- 
rant was  delivered  to  the  defend- 
ant, under  which  he  as  collector 
justified  taking  the  goods  as  a  dis- 
tress and  prayed  judgment  and  a 
return.  Plea  in  bar  de  injuria, 
&c.  special  demurrer,  assigning 
for  cause,  that  the  plea  offered  to 
put  in  issue  several  distinct  mat- 
ters, and  was  pleaded  as  if  the 
avowry  consisted  merely  in  excuse 
of  the  taking  and  detaining,  and 
not  in  a  justification  and  claim  of 
right: 

Held  by  Parke  and  Paiteson  Js. 
Lord  Tenterden  C.  J.  dissen- 
tiente,  that  the  plea  in  bar  was 
good.  Selby  v.  Bardons  and 
Another,  H.  2  fV.  4f.  Page  2 

2.  In  a  plea  of  justification  grounded 
on  a  custom  in  a  manor  for  the 


leet  jury  to  break  and  destroy 
measures  found  by  them  to  be 
false,  it  is  enough  to  say  that  the 
measures  were  found  by  the  jury 
to  be  false  without  alleging  that 
they  were  so.  WUcock  v.  Windsor 
and  Others,  H.  2  IV.  4.    Page  4S 

S.  To  an  action  of  covenant  brought 
by  A^.  S.  against «/.  J,  and  another, 
a  release  was  pleaded  which  began 
by  reciting,  "  that  various  disputes 
were  subsisting  between  N,  S,  and 
«7. «/.  and  actions  had  been  brought 
by  them  against  each  other,  which 
were  still  depending,  and  that  it 
had  been  agreed  between  them 
that,  in  order  to  put  an  end 
thereto,  «/.  should  pay  S,  1501. 
and  each  of  them  should  execute 
a  release  to  the  other  of  all 
actions,  causes  of  action,  and 
claims,  brought  by  him,  or  which 
he  had  against  tne  Other;*'  and 
then  proceeded  in  the  usual  ge- 
neral words  to  release  all  actions, 
&c.  xvhatsoever:  Held,  that  the 
effect  of  the  general  words  was 
confined  by  the  recital  to  actions 
then  commenced,  and  in  which  S, 
was  the  party  on  one  side,  and 
«/.  on  the  other,  and  that  it  could 
not  be  pleaded  in  bar  to  an  action 

.  brought  by  <S.  against  J.  and 
others  jointly ;  and  that  parol  evi- 
dence was  admissible  to  shew 
that,  at  the  time  of  executing 
the  release,  there  were  mutual 
actions  depending  between  S.  and 
«/.  for  other  causes  than  that  of 
the  present  suit,  and  for  such 
causes  only.  Simons,  Clerk,  v. 
Johnson  and  Moore,  H,  2  W*  4. 

175 

4.  In  pleading  a  prescriptive  right 
of  way,  it  is  not  necessary  to 
describe  all  the  closes  intervening 
between  the  two  termini;  and 
therefore  where  to  trespass  for 
breaking  and  entering  the  plain- 
tiff's closes  the  defendant  pleaded 
'<  that  he  was  seised  in  fee  of 
land  next  adjoining  to  one  of  the 
said  closes  in  ^hich"  Sec,  and  then 
8  T  2  claimed 
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cbimed  in  respect  of  the  aaid 
land  a  way  Jrom  the  said  land 
unto  and  into^  ihraugh^  over^  and 
along  the  said  doses  in  tohichf  &c. 
and  unto  and  into  a  certain  com- 
mon long's  highway;  and  at  the 
trial  the  defendant  proved  a  pre- 
6orif>ttTe  right  of  way  from  his 
land  into  and  over  the  land  of 
third  pereonsp  and  thence  into 
and  over  the  plaintiff's  closes,  and 
'  thence  into  a  common  highway : 
I  Hflld,  that  the  plea  was  sufficiently 

•  proved;  and  this  though  it  ap- 

•  peared  that  part  jof  the  defend- 
i.ttit's  lattd  did  adjoin  to  one  of 

-'  the  plaintiff's  closes,  and  that  by 
.  pevmission  of  the  latter  the  de- 

.  fendant  had  sometimes  used  a  way 

'  £r(Mk  that  part  of  his  land  over 
i  the  plaintiff's  adjoining  close,  as 

"  well  as  the  way  to  which  the  plea 

-  was  meant  to  refer.  Simpson  v. 
>Lmthvmi^e,H.2W.^.  Page  226 
&  In -covenant  by  lessor  against 
. .  leseee  on  an  indenture  of  demisey 

it  is  no  variance  if  the  plaintiff  in 
.  his  declaration  makes  profert  of 
'  the  "  said  indenture"  and  at  the 

I  trial  produces  the  counterpart 
executed  by  the  lessee.  Pearse 
V.  Morrice,  E.  2  W.  4.  S96 

6.  In  trespass  for  seizing  weights 
and  measures,  four  defendants 
pleaded,  that  they  were  sworn 
with  divers,  to  wit,  twenty  others, 
as  a  leet  jury,  according  to  the 
custom  of  the  manor  of  Stepney  ; 
and  that  the  custom  was  for  ike 
jury  so  stoorn  to  examine  weights 
and  measures  within  the  manor, 
and  seize  them  if  defective ;  and 
they  alleged,  that  they,  the  de- 
fendants, being  on  sucn  jurvp  so 
sworn  as  aforesaid,  examined  and 
seized  the  plaintiff's  weights  and 
measures,  which  they  found  de> 
fective.  Replication,  de  injuria. 
There  was  evidence  at  the  trial 
that  only  five  of  the  leet  jurors 
were    actaallv  in  the    plaintiff's 

.  shop  when  the  defendants  made 

-  .  ibe  seizure  there,  though  the  rest 


were  close  at  hand ;  but  the  Judge 
refused  to  let  any  x)ue8tion  go  to 
the  jury  on  this  point,  being  of 
opinion  that  the  objection  was  on 
the  record : 

Held,  that  the  objection  was 
on  the  record,  and  was  valid ;  it 
not  appearing  by  the  plea  that 
the  examination  and  seizure  were 
made  by  the  jury  sworn  at  the 
court  leet,  according  to  the  cus- 
tom. Sheppard  v.  Hallf  E>  2  W.  4. 

Page  43S 

7«  To  scire  facias  on  a  judgment  the 
defendant,  an  executrix,  pleaded 
that  she  fully  administered  before 
she  had  notice  of  the  recovery ^  and 
that  she  had  had  no  assets  since. 
Replication,  that  the  defendant 
had  notice  of  the  recovery  on, 
&c.  and  had  assets  afterwards: 
Held,  that  the  mention  of  notice 
in  the  plea  was  surplusage,  and 
the  replication  bad,  as  leading  to 
an  immaterial  issue,  for  a  judg- 
ment to  be  entitled  to  preference 
in  administration  must  be  docketed 
pursuant  io  ^&5W.Sf  M^c.^.i 
and  notice  of  it  in  any  other  way 
is  .  of  no  consequence.  Hall  v. 
Tapler^  Executrix^  E.  2  W,  4.   655 

8«  In  trespass  for  cutting  lines  of  the 
plaintiff,  and  throwing  down  linen 
thereon  hanging,  defendant  plead- 
ed that  he  was  possessed  of  a 
close,  and  because  the  linen  was 
wrongfully  in  and  upon  the  close 
he  removed  it.  Replication  that 
«/•  G.  being  seised  in  fee  of  the 
close  and  of  a  messuage^  with  the 
appurtenances  contiguous  to  it, 
by  lease  and  release  conveyed  to 
JV,  H.  The  messuage,  and  all 
the  easements,  liberties,  privi- 
leges, &c.  to  the  said  messuage 
belonging,  or  therewith  then  or 
late  used,  &c» ;  that  before  and  at 
the  time  of  such  conveyance  the 
tenants  and  occupiers. of  the  mes- 
suage used  the  easement, ^c.  of 
fastening  ropes  to  the  said,  mes- 
suage, and  across  the  close»  toawall 
in  the  said  dose^  ia  order  tp  liang 

linen 
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linen  thereon,  and  of  hanging  linen 
thereon  to  dry,  at  often  as  they 
had  occasion  so  to  do,  at  their 
free  will  and  pleasure,  and  that 
the  plaintiff  being  tenant  to  W.H, 
of  the  said  messuage,  did  put  up 
the  lines,  &c.  Rejoinder,  took 
issue  on  the  right  as  alleged  in 
the  replication :  Held,  that  proof 
of  a  privilege  for  the  tenants  to 
hang  lines  across  the  yard,  for  the 
purpose  of  drying  the  linen  of  their 
'  own  families  only,  did  not  support 
the  alleged  right.  Dretoetl  v. 
Totder,  T.^W.i^  Page  735 

9.  In  assumpsit  for  use  and  occupa- 
tion, 4/.  were  paid  into  Court  on 
the  account  stated.  The  plaintifis 
proved  that  the  defendant  being 
mdebted  to  them  as  surviving  ex- 
ecutors of  T.,  and  having  no  other 
account  with  them,  was  called 
upon  by  them  for  payment,  and 
refused,  saying  that  he  had  a  cross 
demand  on  the  funds  of  the  tes- 
tator. The  plaintiffs  gave  evi- 
dence of  a  debt  exceeding  4/., 
and  contended  that  these  facts, 
with  the  admission  implied  by  the 
payment  into  Court,  entitled  them 
to  recover  the  larger  sum  on  the 
account  stated,  the  other  counts 
proving  inapplicable:  Held,  that 
they  could  not  so  recover,  for 
that  the  averment  of  an  account 
stated  could  only  refer  to  a  single 
occasion;  and  the  above  men- 
tioned answer  of  the  defendant, 
with  the  subsequent  payment  into 
Court,  merely  shewed  that,  upon 
that  accounting  which  alone  was 
in  question,  the  defendant  was 
found  indebted  4/.  Kennedy  v. 
Withers,  T.  2  IV.  4.  767 

10.  The  West  India  Dock  Act, 
39  G.  8.  c.  69*,  provides  that  twen- 
ty-one persons  shall  be  directors 
of  the  affairs  of  the  company,  and 
that  all  suits  for  any  cause  of  ac- 
tion against  the  company  *shall  be 
brought  against  the  treasurer  for 
the  time  being.  In  assumpsit 
against  the  treasurer,  the  declar- 

'    ation  stated  that,  by  <wder  of  the 


court  of  directors,  the  defendant 
put  up  goods  to  sale  subject  to 
certain  conditions;  and  that  in 
consideration  that  the  plaintiffsy 
at  the  request  of  the  directors, 
had  promised  them  to  perform  the 
conditions  of  sale,  they,  the  direc- 
tors, promised  to  perform  the  same 
on  their  part.  The  declaraikm  then 
alleged  a  breach  of  the  conditions 
by  the  directors,  and  concluded 
that  the  plaintifi  brought  their 
suit  against  the  treasurer  accord- 
ing to  the  statute.  At  Che  triai  it 
appeared  that  the  goods  had  been 
put  up  and  sold  by  order  of  the 
directors  on  account  of  the  com- 
pany :  Held,  first,  that  there  was 
no  variance  between  the  declar- 
ation which  charged  the  directors, 
and  the  evidence  which  shewed 
that  the  contract  was  the  com- 
pany's ;  and,  secondly,  oa  motion 
m  arrest  of  judgment,  that  the  de- 
claration was  sufBcienty  because 
the  contract  alleged  was,  in  legal 
eiiect,  a  contract  by  the  company, 
for  breach  of  which  an  action  was 
maintainable  against  the  treasater. 
Soulby  and  Another  ▼•  Smithy  T. 
2W.^.  Page  929 

PONE. 
See  CouKTY  Couax. 

POOR. 
See  Rate,  1.  7.    Trespam,  %, 

POWER  OF  ATTORNEY. 
See  Attorney,  4. 

PREBEND. 

An  archdeacon  of  Rockesterf  when 
instituted  and  inducted  into  that 
office,  is  ipso  facto  inducted  into 
the  prebend  annexed  to  it  by  royal 
grant,  and  may  claim  to  be  swiom 
in  as  prebendary  without  being 
installed.  The  King  y.  The  Dean 
and  Chapter  of  RookesttTf  -  H. 
^W.is  ^95 

ST  «   .  ^  -"PRAC- 
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PRACTICE, 

See  Evidence^  4.    Mandamus. 

1.  Order  of  the  Court  under  the 
statute  1  &  2  fT.  4.  c.58.,  where 
goods  had  been  taken  by  the  sheriff 
under  a  fi.fa.  and  sold  by  him, 
another  fi.  fa.  having  issued  in  the 
mean  time  against  the  same  goods ; 
and  where  a  party  claimed  title  to 
the  property  against  both  the 
plaintifis,  the  defendant  and  the 
sheriff,  and  complained  that  the 
goods  had  been  sold  improvidently 
and  in  spite  of  notice  from  the 
owner.  Slovoman  v.  Back^  H, 
2WA.  Page  103 

2.  A  defendant  may  move  to  set 
aside  a  judgment  entered  up  on 
an  irregular  award,  though  the 
time  for  setting  aside  the  award 
itself  has  elapsed,  if  the  defect 
insisted  on  be  apparent  on  the 
face  of  the  award;  and  an  ob- 
jection grounded  on  such  defect 
need  not  be  stated  in  the  rule  nisi. 
Manser  v.  Heaver  and  Another^ 
H,  2  fT.  4.  295 

8.  Rule  of  Court,  Trinity  term, 
1  FT.  4.  directs,  that  if  the  notice 
of  bail  shall  be  accompanied  by  an 
affidavit  of  each  of  the  bail,  and  if 
the  plaintiff  afterwards  except  to 
the  bail,  he  shall,  if  they  are  al- 
lowed, pay  the  costs  of  justi- 
fication : 

Held,  where  the  plaintiff  was 
served  with  notice  of  bail,  and 
with  a  copy  of  the  affidavit  of  the 
bail,  which  did  not  purport  on  the 
face  of  it  to  be  a  copy,  or  state 
where  the  original  was  filed,  and 
he  afterwards  excepted  to  ^them, 
he  was  not  bound,  on  the  bail  be- 
ing allowed,  to  pay  the  costs  of  the 
justification.  IVest  v.  WiUiamSt 
H.  2  fV.  4.  345 

4.  Discharging  a  jury  by  consent 
does  not  terminate  the  suit,  but  is 
the  Bame,  in  this  respect,  as  with- 
drawing a  juror.    And  where  the 


plaintiff,  instead  of  going  on  with 
such  suit,  brought  a  new  action 
for  a  cause  admitted  to  be  the 
same,  .the  Court  stayed  the  pro- 
ceedings, but  would  not  grant  the 
defendant  his  costs  of  the  latter 
suit.  Everett  y.  Youells^  H.  2  W.^. 

Page  349 

5.  In  a  bill  of  Middlesex;  the  ac 
etiam  clause  was  on  promises :  the 
affidavit  to  hold  to  bail  stated  that 
the  defendant  was  indebted  to  the 
plaintiff  on  a  judgment : 

Held,  this  was  an  irregularity, 
which  entitled  the  defendant  to 
be  discharged  on  entering  into  a 
recognizance  of  bail  for  40/.: 

Held,  secondly,  that  it  was  no 
ground  for  setting  aside  the  pro- 
ceeding for  irregularity  that  the 
plaintiff  had  issued  two  writs  of  fi. 
fa.,  and  caused  part  of  the  debt  to 
be  levied  under  the  second ;  and 
that  no  return  had  been  made  to 
either.   Green  v.  Elgiet  -E.  2  fF.  4. 

437 

6.  A.  being  indebted  for  rent  to  her 
landlord,  the  latter  proposed  to  C, 
her  son-in-law,  to  take  as  security 
for  the  same,  his  (C.'s)  promissory 
note  payable  in  twelve  months. 
C.  said  he  would  give  an  answer 
in  a  week  or  ten  days.  The  land- 
lord then  asked  him,  whether  A, 
owed  him  any  thing ;  he  replied, 
she  did  not,  or  what  she  did  owe 
he  considered  as  a  gift.  Within 
the  ten  days,  A.  executed  a  war- 
rant of  attorney  to  C,  upon  which 
judgment  was  entered  up,  exe- 
cution issued,  and  C  took  pos- 
session of  the  goods.  The  Court, 
considering  the  representations 
and  conduct  of  A.  to  have  been 
intended  to  defraud  the  landlord, 
set  aside  the  warrant  of  attorney 
at  his  instance.  George  Martin  v. 
Mary  Martin,  T.  2  IT.  4.        934 

PREMIUM. 
See  Settlement  bt  AppaaMTicx- 

8HIF|  3« 

PRE<> 


RATE. 
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PRESUMPTION. 
See  Evidence,  10. 

PRINCIPAL  AND  AGENT. 

See  Attorney,  2.    Bankrupt,  S. 
Trover,  1. 


PRIVITY  OF  CONTRACT. 
See  Attorney,  2. 

PROCLAMATION. 
See  Fine,  5. 

PROFERT. 
See  Pleading,  4. 

PROMISSORY  NOTE. 
See  Bill  of  Exchange,  2. 

PROMOTIONS. 

See  page  1.  394. 

RABBITS. 
See  Evidence,  8. 

RATE. 

1  •  Persons  in  whom  the  naTigation  of  a 
river  is  vested,  but  who  have  no 
interest  in  the  soil,  are  not  rate- 
able to  the  poor  for  a  dam  which 
upholds  the  water  of  such  river, 
and  renders  it  navigable.  The 
King  V.  The  Undertakers  of  the 
Aire  and  Colder  Navigation^  H. 
2fV.^.  Page  139 

2.  By  statute  28  G.  3.  (%lxiv.  for 
paving  the  town  of  Cambridge^  it 
was  enacted  in  sect.  23.  that  com- 
missioners were  annually  to  ascer- 
tain the  sums  to  be  paid  by  rate 
on  the  inhabitants  for  the  pur- 
poses of  the  act,  and  levy  the 


» 

same  by  rate  upon  the  tenants  and 
occupiers  of  all  houses^  buildings, 
gardens,  tenements,  and  heredi^ 
taments  toithin  the  town.  By 
sect.  113.  the  amount  so  ascer- 
tained was  to  be  notified  to  the 
vice-chancellor  of  the  university 
and  the  mayor  of  the  town,  ana 
two  fifths  were  to  be  paid  *'  by  or 
on  account  i^f  the  said  university,'* 
10/.  by  the  corporation*  and  the 
residue  out  of  certain  tolls  granted 
to  the  commissioners,  and  out  of 
the  above  mentioned  rates.  By 
sect.  114.,  the  chancellor  or  vice- 
chancellor  of  the  universitVy  and 
the  heads  of  colleges  and  halls 
within  the  said  university,  were 
to  meet,  upon  such  notice  given, 
and  apportion  the  respective  sums 
to  be  paid  towards  the  rate  out  of 
the  university  chest,  and  by  the 
several  colleges  and  halls.  By 
34  G.  3.  c.  civ.  s.  17.  it  was  pro- 
vided, that  no  person  or  persons 
should  be  rated  under  that  or  the 
former  act  for  any  farm,  meadow,  • 
pasture,  or  arable  land,  rented  or 
occupied  by  any  inhabitant  of  the 
town,  except  as  to  the  value  of 
his  dwelling  house,  yards,  gar- 
dens, out-houses,  and  all  other 
buildings  rented  and  occupied  by 
any  of  the  said  inhabitants,  situ- 
ated in  the  said  town. 

Downing  college  was  founded 
and  incorporated  with  the  uni- 
versity after  the  passing  of  these 
acts.  It  was  built  on  land  within 
the  town,  but  which  had  not 
before  paid  paving  rate : 

Held,  that  the  college  was 
liable  to  be  rated  as  a  part  of  the 
university  for  a  portion  of  two 
fifths  payable  by  that  body,  and 
was  not  rateable  as  a  part  of  the 
town ;  for  that  sect.  23.  of  the 
paving  act  was  not  applicable  to 
colleges,  and  sects.  113, 114.  ex- 
t^ded  to  all  colleges  forming 
part  of  the  university,  whether 
erected  before  or  since  the  act. 
3  T  4  Downing 
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RATE. 


Dooming  College^  Cambridge,  y. 
Purchas,  H.  2  W.  4*.       Page  162 

S*  By  an  act  for  paving,  lighting, 
and  watching,  the  trustees  for 
carrying  it  into  effect  were  em- 
powered to  rate  the  tenants  and 
occupiers  of  all  the  houses,  shops, 
malt-houses,  coach-houses,  yards, 
garden  ground,  stables,  cellars, 
vaults,  wharfs,  and  other  buildings 
and  herediiafnenUt  within  certain 
limits,  meaehto  and  pasture  ground 
excepted  :^ 

Hfildy  that  this  exception  shew- 
ed the  word  hereditaments  to  be 
used  not  merely  with  reference  to 
things  ejusdem  generis  with  tliose 
before  enumerated,  but  in  a  more 
extended  sense,  comprehending 
land  in  general;  and,  therefore, 
that  a  gas-light  company  were 
rateable  under  the  act  for  the 
ground  occupied  by  their  pipes 
and  other  apparatus.  The  King 
V.  The  Trustees  for  paving 
Shreu)sluryy  H.  2  W.  4.  216 

4s*  AppeUants  were  rated  to  the 
poor  for  clay  pits,  which  were 
excavations  under  ground,  from 
whence  glass-house  pot  clay  and 
fine  brick  clay  were  extracted. 
A  perpendicular  shaft  was  sunk 
frgja  the  surface  of  the  land  for 
the  purpose  of  raisine  the  olay 
out  of  tne  strata,  which  was  done 
by  a  steam  engine,  and  other 
mining  apparatus;  the  excav- 
ations were  like  those  which  are 
made  for  working  coal  and  me- 
tallic mines,  and  the  mode  of  using 
the  clay  was  the  same  as  that  used 
19  a  coal  mine :  Held,  that  the  pits 
BO  assessed  were  clay  mines,  and, 
therefore,  not  rateable.  The  King 
v.  Breitell,  E.  2W.4,.  424 

5.  The  statute  of  Marlbridge  ex- 
tends to  goods  distrained  for  a 
poor's  rate,  and  the  sheriff  must 
replevy  such  goods  on  plaint.  Sa^ 
homrin  v.  Marshall,  E.  2  fV.  4.^440 

6.  The  owners  of  mills  in  the  town- 
ship  of  H.,  in  compensation  for 


the  loss  of  water  i^ccasioned  to 
them  withb  .the  township  by  an 
adjoining  navigauon,.  were  allow- 
ed, by  act  of  parliament,  to  take 
certain  tolls  at  a  lock  situate  on 
the  line  of  navigation,  but  in  a 
different  township':  Held,  that 
they  were  not  rateable  at  their 
mills  in  i/.,  in  respect*  of  the  tolls 
so  taken.  The  King  v.  Aire  and 
Calder  Navigation  Company,  E. 
2  W.  4.  Page  583 

7.  Lands  purchased  by  voluntary 
contribution  were  conveyed  to 
trustees  for  the  purpose  of  erect- 
ing thereon  a  lunatic  asylum,  and 
for  such  other  purposes  relative 
thereto  as  should  be  determined 
by  the  subscribers.  The  asylum 
was  originally  designed  for  parish 
paupers,  or  other  indigent  persons* 
but  the  funds  being  insufficient,  a 
limited  number  of  affluent  persons 
were  afterward  admitted  at  cer- 
tain rates  of  payment  in  propor- 
tion to  their  abilities.  From  this 
and  other  sources  of  revenue,  the 
trustees^  after  paying  all  the  ex« 
pences  of  the  establishment,  liiad 
accumulated  in  five  jpears  profits 
to  the.  amount  of  2000^,  part  of 
which  had  been  laid  out  in  build- 
ings and  purchases  for  the  institi»- 
tioQ,  and  p^rt  continued  to  accu- 
mula>te.  All  benefactors  of  20L 
or  upwards  were  governors*  and 
they  exercised  the  entire  control 
over  the  asylum  and  its  funds. 
The  trustees  derived  no  peraoaal 
benefit  from  the  institutioQt .  Held 
that  as  the  building  produced  a 
profit,  it  was  rateable,  and  that  the 
trustees,  who  were  the  owners  and 
in  actual  receipt  of  the  profits, 
were  the  persons  liable  to  be  rated. 
The  King  v.  The  Inhabitants  of 
St.  Giles,  York,  E.  2  W.  4.     573 

8.  Where  the  inhabitants  of  a  parish 
have  made  An  application  to  the 
commissioners  for  building  new 
churches,  conformably  to  58  A'S* 
C.45.  «.60.  and  59*6*3.  c.l84. 

S.^.f 
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'  s.  ^.)  iemd  have  in  consequence 
obtained  a  loan  fbr  the  purpose  of 
boiMing  churches  within  the 
parish,  the  diurchwardens  may 
ttiake  a  rate  for  repaying  the  in- 
terest and  principal  (as  directed 
by  the  first-mentioned  act)  without 
any  further  consent  of  the  parish- 
ioners to  such  rate.  The  making 
of  such  rate  is  not  a  matter  of 
ecclesiastical  cognizance.  The 
King  V.  The  Churchwardens  of 
Si,  Mary  Lambeth^  E.  2  W.  4f. 

Page  651 
9.  By  a  local  act  for  certain  incor- 
porated parishes,  guardians  of  the 
poor  were  appointed,  and  were 
authorised  to  appoint  a  clerk,  and 
to  make  rates ;  and  all  poor  rates 
and  books  purporting  to  be  rates 
made  for  the  said  parishes,  and  all 
papers  relating  to  the  settlement 
of  the  poor,  were  to  be  delivered 
by  the  churchwardens  and  over- 
seers to  the  clerk  of  the  guardians 
for  the  time  being,  who  was  to 
'cause  the  same  to  be  preserved 
and  filed.  The  clerk  to  the  guar- 
dians paid  the  casual  and  out  poor 
weekly,  and  transacted  some  other 
matters  relating  to'  the  poor,  and 
had  the  eostody  of  the  books: 
Held  that  he  was  not  a  person 
liable  to  the  penalties  imposed  by 
the  17  G.  2.  c,  3.  si  S.  upon  church- 
wardens, overseers,  or  other  per- 
sons authorised  to  fake  care  of  the 
KWi  for  not  permitting  an  inha- 
ant  to  inspect  the  rates.  Whit- 
church V.  Chapman^  T.  2  W,  4. 

691 

RECEIPT. 

See  Evidence,  3. 

RECTinER  OF  SPIRITS. 

See  Spirits. 

REOUL^  GENERALE8, 

874v39«. 


RELEASE. 
See  Pleading,  3. 

RETAINER. 
See  Attorney,  4. 

REPLEVIN. 

See  Pleading,  1. 

The  statute  of  Marlbridge  extends  to 
goods  distrained  for  a  poor-rate, 
and  therefore  the  sheriff  must  re- 
nlevy  such  goods  on  plaint.  Sa- 
oourin  v.  MarshaU  and  Another^ 
E.2W.4f.  Pi^440 

RESIDENCE. 

See  Settlement  by  Apprbnticb- 
SHip,  2.  6.   Settlement  by 

living  and  SERVICE,  1,  2. 

RIGHT  OF  WAY. 
See  Pleading,  4. 

RIOT. 

A  justice  called  upon  to  suppress  a 
riot  is  required  by  law  to  do  all 
he  knows  to  be  in  his  power,  that 
can  reasonably  be  expected  from 
a  man  of  honesty  and  of  ordinary 
prudence,  firmness,  and  activity, 
under  the  circumstances.  Mere 
honesty  of  intention  is  no  defence, 
if  he  fails  in  his  duty. 

Nor  will  it  be  a  defence  that  he 
acted  upon  the  best  professional 
advice  that  could  be  obtained,  on 
legal  and  miilitary  points,  if  his 
conduct  has  been  faulty  in  point 
of  law. 

In  suppressing  a  riot,  he  is  not 
bound  to  head  the  special  con- 
stables, or  to  arrange  and  marshal 
them ;  this  is  the  duty  of  the  chief 
constables. 
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RIOT. 


SETTLEMENT. 


Magistrates  are  not  crimiDaI]y 
answerable  for  not  having  called 
out  special  constables,  and  com- 
pelled them  to  act  pursuant  to  the 
1  &  2  fT.  4.  c,  41 .»  unless  it  be 
proved  that  information  was  laid 
before  them,  on  oath,  of  a  riot, 
&c.  having  occurred,  or  being  ex- 
pected. 

A  magistrate  is  not  chargeable 
with  neglect  of  duty  for  not  hav- 
ing called  out  the  posse  comitatus 
in  case  of  a  riot,  if  he  has  given 
the  king's  subjects  reasonable  and 
timely  warning  to  come  to  his 
assistance. 

Applying  personally  to  some  of 
the  inhabitants  of  a  city,  calling 
at  the  houses  of  others,  employing 
other  persons  to  do  the  same, 
sending  others  to  the  church- 
wardens, &c.  (on  a  Sunday)^  to  be 
published  at  the  places  of  worship, 
requiring  the  people  to  meet  the 
magistrates  at  a  stated  time  and 
place,  in  aid  of  the  civil  power, 
and  for  the  protection  of  the  city, 
and  posting  and  distributing  other 
notices  to  the  like  effect,  is  reason- 
able warning,  the  riot  having  re- 
cently broken  out. 

A  magistrate  who  calls  upon 
soldiers  to  attack  a  mob,  and  sup- 
press a  riot,  is  not  bound  to  go 
with  them  in  person ;  it  is  enough 
if  he  gives  them  his  authority. 
Rex  V.  Pinney^  Esq,       Page  946 

ROAD. 

See  Highway. 

ROCHESTER,  ARCHDEACON 

OF. 

See  Prebbnd,  1. 

SAILING. 
See  Insurance,  S. 

SEA  SHORE. 
See   CoRPOBATioN,   1.      Evi- 

DSNCS,  15. 


SECOND  COMMISSION. 
See  Bankrupts  2. 

SECONDARY  EVIDENCE. 
See  Evidence,  1.  6. 

SELECT  VESTRY. 

Where  an  ancient  select  vestry  ex- 
isted in  a  parish,  having  and  ex- 
ercising certain  powers  in  the 
management  and  care  of  the  poor, 
but  not  all  the  powers  required 
by  the  statute  59  G*  3.  c.l2.  to  be 
exercised  by  select  vestries,  the 
Court  granted  a  mandamus,  calling 
on  the  parish  officers  to  convene 
a  meeting  pursuant  to  the  act,  for 
the  purpose  of  establishing  a  new 
select  vestry,  to  perform  those 
functions  under  the  act  which  the 
former  vestry  could  not  discharge; 
but  not  otherwise  to  interfere  with 
it.  The  King  v.  The  Church- 
tvardens  and  Overseers  of  St.  Mar* 
tin  in  the  Fields,  T.2W.4f. 

Page  907 

SET  OFF. 

See  Assumpsit,  5. 

SETTLEMENT  —  iy  Apprentice- 

snip, 

I.  The  statute  10  G.  2.  c.  SI.  s.  5., 
after  reciting  the  inconvenience 
which  happens  by  watermen,  &c. 
taking  apprentices  before  they  are 
housekeepers,  or  have  any  settled 
habitation  for  themselves  or  their 
apprentices,  enacts,  that  it  shall 
not  be  lawful  for  any  waterman, 
though  a  freeman  of  the  (water- 
man's) company,  or  his  widow,  to 
take  or  keep  any  person,  as  his  or 
her  apprentice,  unlets  he  or  she 
shall  be  the  occupier  of  some 
house  or   tenement  wherein    to 

lodge 


SETTLEMENT. 
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lodge  him  or  herself  and  such 
apprentice;  and  that  he  or  she 
shall  keep  such  apprentice  in  the 
same  house  or  tenement  wherein 
he  or  she  shall  lodge  or  lie,  on 
pain  of  forfeiting  10/.  for  every 
offence. 

By  section  4.  it  is  provided,  that 
no  such  freeman  or  freeman's 
widow  shall  take  or  retain  more 
than  two  apprentices  at  the  same 
time,  under  a  penalty  : 

Held,  that  by  section  5-  any 
contract  to  take  an  apprentice, 
entered  into  by  such  freeman  or 
widow,  not  being  an  occupier  of 
some  house,  &c*  or  having  already 
two  apprentices,  was  prohibited; 
and,  therefore,  that  where  a 
pauper  bound  himself  by  indenture 
of  apprenticeship  to  serve  the 
widow  of  a  waterman,  she  not 
having  such  house,  &c.,  but  it 
being  understood  that  he  was  to 
live  at  the  house  of  a  freeman  of 
the  company  (which  he  did),  and 
to  serve  him  conformably  to  the 
indenture,  he  having  two  other 
apprentices  at  the  time,  such  in- 
denture was  absolutely  void,  and 
no  settlement  was  gained  by  serv*. 
ing  under  it.  The  King  v.  The 
Inhabitants  of  Gravesendy  H. 
2fr.4.  Page24<0 

2.  A  pauper  was  duly  apprenticed  to 
a  farmer  residing  in  parish  A.,  and 
served  him  there,  but  before  the 
expiration  of  the  apprenticeship, 
the  farmer,  having  failed  in 
business,  placed  the  pauper  with 
another  farmer  in  parish  ^.,  and 
the  pauper  served  the  latter  in 
parish  B,  for  nine  months,  when 
becoming  ill  and  disabled  from 
service,  he  returned  to  his  first 
master  in  parish  A. :  the  latter, 
having  no  accommodation  for  him, 
told  fuim  to  go  to  his  mother,  who 
lived  in  that  parish.  The  pauper 
did  so,  and  his  first  master,  a  few 
dajTS  i^er,  promised  his  mother  to 
remunerate  her  for  taking  care  of 


the  pauper.  The  pauper  con- 
tinued to  reside  with  his  mother  in 
parish  A*  for  about  eight  weeks,  his 
first  master  being  resident  there, 
but  did  not  perform  any  actual 
service  for  him:  Held,  that  the 
pauper  resided  in  parish  A.  in  the 
character  of  apprentice*  and 
thereby  gained  a  settlement  in  that 
parish.  The  King  v.  The  Inhabit- 
ants of  Linkinhornef  En  2  W*  4. 

Page  413 

3.  The  consideration  expressed  in 
an  indenture  of  apprenticeship 
was  4/.  to  be  paid  to  the  master 
by  a  public  charity ;  but  the  ap- 
prentice's mother  privately  agreed 
to  pay,  and  did  pay,  the  master, 
after  execution  of  the  indenture, 
1/.  in  addition :  Held,  that  the  in- 
denture (though  stamped)  was  void 
by  8  Ann,  c.  9.  s*  39.  the  full  sum 
contracted  for,  with,  ot  in  relation 
to  the  apprentice,  not  being  in- 
serted. The  King  v.  The  In- 
habitants of  Baildon,  E.  2  fV.  4. 

427 

4*  The  master  of  an  apprentice, 
having  had  the  indenture  in  his 
possession,  failed  in  business,  and 
an  attorney  took  the  management 
of  his  affairs,  and  custody  of  his 
papers,  which  he  inspected,  but 
did  not  find  the  indenture :  Held^ 
that  this,  after  the  master's  death, 
was  a  sufficient  case  to  let  in 
secondary  evidence  of  the  inden- 
ture, though  his  widow  was  living, 
and  no  enquiry  had  been  made  of 
her  respecting  it.  The  King  v« 
The  Inhabitants  of  Piddlehinton^ 
E.  2  IV.  4.  460 

5*  A  pauper  was  bound  apprentice 
by  the  trustees  of  a  public  charity. 
The  master  covenanted  to  find 
him  meat,  drink,  apparel,  washing, 
&c.  Before  the  execution  of  the 
indenture,  the  father  of  the  pau- 
per, who  was  not  a  party  to  it, 
agreed  with  the  master  to  find  the 
pauper  clothing  and  washing 
during  the  term ;  and  he  did  so* 

It 
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•  I 


It  did  not  appear  that  the  trustees 
were  privy  to  this  engagement : 

Heldy  that  the  indenture  did  not 
require  to  be  stamped,  because 
either  the  agreement  by  the  father 
to  provide  clothes  was  not  a  thing 
secured  to  be  given  to  or  for  the 
benefit  of  the  master  witliin  the 
55  Gm  3«  c.  184>«  schedule,  part  1. 
tit.  Apprenticeship,  or,  assuming 
that  it  was,  then  it  was  void  as 
being  a  fraud  on  the  trustees,  who 
had  bound  out  the  apprentice  on 
the  faith  that  the  master  was  to 
provide  clothes.  The  King  v. 
The  Inhabitants  of  Ai/lesbury,  E« 
%  W.  4.  Page  569 

(r.  4$.  was  bound  apprentice  to  a 
cork^'CUtter  in  parish  J?.,  to  serve 
him  for  seven  years.  After  serving 
foK  seven  weeks  in  that  parish, 
the  apprentice  having  a  weakness 
in  his  eyes,  his  master  told  him  to 
go  back  to  his  father,  and  it  was 
afterwards  agreed  that  the  roaster 
should  give  the  pauper  two  gross 
of  corks  per  weeK,  of  the  value  of 
2««,  to  maintain  him ;  he  went  and 
lived  with  his  father  in  parish  K. 
for  two  years,  during  which  time 
he  ,  received  the  corks  from  his 
nmster  and  sold  them,  and  slept 
more  than  forty  nights  at  his 
father's  house  in  AT.,  but  did  no 
work  for  his  master.  At  the  ex- 
piration of  two  years,  in  conse- 
quence of  the  master  giving  him 
bad  corks,  he  was  taken  back  to 
the  master  in  B.  with  whom  he 
lived  ten  days,  and  during  that 
time  he  went  out  hawking  corks 
for  sale  for  his  master.  He  then 
went  home  again,  his  master  agree- 
ing to  let  him  have  a  gross  of  the 
best  corks  per  week,  which  he  did, 
and  the  apprentice  disposed  of 
them  as  before,  doing  no  work  for 
the  master,  and  residing  in  K.  with 
his  father  till  his  indentures  were 
discharged  by  an  order  of  two  jus- 
tices :  Held,  that  the  apprentice 
being  maintained  by  his  master  in 


K.,  in  pursuance  of  the  indenture, 
resided  there  as  an  apprentice  and 
gained  a  settlement.  The  King 
V.  The  Inhabitants  of  Banbury, 
r.  2  W.  4.  Page  706 

7.  Lands  were  devised  for  the  relief 
of  the  poor  of  H. ;  one  half  of  the 
revenue  to  be  employed  for  the 
relief  of  widows,  the  other  half 
towards  binding  out  apprentices* 
The  rents  were  received  by  the 
churchwardens,  and  not  mixed 
with  the  poor's  rates,  but  kept  in 
a  distinct  account.  A  parishioner 
of  //.,  not  receiving  parish  relief, 
applied  to  the  churchwardens  to 
provide  him  with  means  of  ap- 
prenticing his  son.  The  son  was 
apprenticed  and  the  churchwar- 
dens paid  the  premium,  costs  of 
indenture,  and  expense  of  clothing 
the  apprentice  out  of  the  charity 
fund :  Held,  that  this  was  not  an 
indenture  by  which  an  expense 
was  incurred  hy  public  parochial 

funds,  within  56  G.3.  c.l39.  .9.11. 
and  therefbre  not  void  for  want 
of  the  approval  of  two  justices 
according  to  that  statute. 

And  in  a  similar  case,  where 
lands  were  devised  to  the  church- 
wardens and  overseers  of  Z.  and 
their  successors,  upon  trust,  to  ap- 
ply the  rents  towards  educadng 
twenty  poor  children,  and  a  part 
thereof  yearly  towards  appren- 
ticing eight  of  such  children,  to 
be  chosen  out  and  allowed  by  the 
said  churchwardens  and  overseers 
and  the  principal  inhabitants: 
Held,  that  this  also  was  not  a 
public  parochial  fund  within  the 
meaning  of  the  act.  The  King  v. 
The  Inhabitants  of  HalesxoortA. 

717 

8.  The  master  of  a  parish  apprentice 
being  resident  abroad  (where  he 
had  remained  some  years),  his 
steward  assigned  the  apprentice 
by  a  written  instrument  signed 
Lord  Viscount  C«  (the  master),  by 
«/.  P.  his  steward.    «/.  P.  had  no 

special 
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special  authority  to  assign  this  or 
any  apprentice,  hut  he  had  occa- 
sionally made  such  assignments 
during  Lord  C/s  absence,  and 
been  allowed  the  expences  in  his 
account.  The  assignment  in  other 
respects  was  regular.  The  steward 
paid  the  new  master  5/.  which  was 
allowed  in  his  account  by  Lord 
C,  as  usual :  Held,  (assuming 
that  a  master  can  delegate  power 
of  assigning  an  apprentice,  as  to 
which  quaere,)  that  the  master  must 
at  all  events  give  his  express  au- 
thority to  the  assignment ;  that  in 
this  case  there  was  no  sufficient 
authority  ;  and,  consequently,  that 
no  settlement  was  gained  by  ser- 
vice under  the  assignment. 

Qusere,  whether  a  parish  ap- 

f)rentice  can  be  bound  to  a  person 
iving  abroad  ?     The  King  v.  The 
Inhabitants  ofSpreyton^  T.  2  W,  4'. 

Page  819 

SETTLEMENT  .-iy  estate. 

1*  A  father  in  consideration  of  na- 
tural love  and  affection,  and  of 
24/.  which  he  owed  his  son,  made 
over  to  him  premises  in  the  parish 
of  S.  by  verbal  agreement  only, 
and  the  son  received  the  rents  for 
three  years,  residing  m  S. :  Held, 
that  the  son  was  a  purchaser  for 
less  than  30/.  within  the  9G.  1. 
c.  7.  «.  5.,  and  gained  no  settle- 
ment. The  King  v.  The  Inhabit' 
ants  of  Piddlehtnton,  E.21V.4. 

460 

'2.  A  man  marrying  a  woman,  who, 
afler  the  passing  of  the  59  G.  3. 
c.  50.  has  become  a  yearly  tenant 
of  premises  at  a  rent  of  less  than 
10/.  per  annum,  gains  a  settle- 
ment by  forty  days'  residence 
thereon.  The  King  v.  The  In- 
habitants  of  North  Cemey,  E. 
2  jr.  4.  463 

3.  A,  being  in  possession  of  a  copy- 
bold  estate  of  inheritance,  offered 


ij. 


to  give  it  up  to  his  son  and  heir,  if 
he  would  pay  off  151.  which  he, 
A,,  had  borrowed  on  t^e  estate, 
and  would  permit  A.  and  his  wife 
to  reside  on  it  rent  free  during 
their  lives.  The  son  j^aid  off  the 
15/.,  and  was  admitted  to  the 
copyhold  estate  upon  the  sur- 
render of  his  fatlier.  The  admit- 
tance recited  the  verbal  agree- 
ment between  A,  and  his  son,  and 
the  payment  of  the  15/.  A,  and 
his  wife  continued  afterwardv  to 
reside  on  the  estate  with  their 
son :  Held,  that  from  the  temis 
of  the  conveyance,  and  the  state 
of  the  family,  natural  lov*e  and 
affection  must  be  takefta  to  hari 
formed  an  ingredient  in  the  con- 
sideration, and,  therefore,  this  Was 
not  the  purcliase  of  an  estate^  or 
interest  whereof  the  consideration 
did  not  amount  to  30/.  within  the 
9  G.  1 .  c.  7.  s.  5.  The  King  v.  The 
Inhabitants  of  HatfiM'  Broad 
Oak,  E.  2  W.  4.  ftig«  SGIS 

4.  A  real  estate  was  devised  to 
C.J9.,  who,  on  the  death  of 
the  testator,  was  sixteen  years 
old.  Her  father,  considering 
himself  her  guardian,  resided 
with* her  on  die  estate:  Held, 
that  as  the  estate  came  td  (he 
daughter  by  devise,  and  not  hy 
descent,  and  she  was  above  four- 
teen years  of  age,  the  father  t^as 
not  a  guardian  in  socage,  but 
natural  guardian  only;  and  that 
having,  as  such,  no  interest  in  the 
land,  he  gained  no  settlement  by 
residing  on  it.  The  King  v.  The 
Inhabitants  of  Sherrington^  T, 
2WA.  714 

5.  A*  enclosed  an  acre  of  land,  and 
built  a  house  upon  it,  for  which 
the  parish  gave  him  materials. 
Fourteen  years  afler  he  gave  by 
parol  part  of  the  land  so  en- 
closed to  B.,  who  built  a  cottage 
on  it,  and  afterwards  enclosed 
a  further  portion  of  the  common, 

and 
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and  B.  occupied  the  whole  pre- 
mises for  about  sixteen  years. 
The  copyholders,  who  were  ac- 
customed every  seven  years  to 
break  down  the  fences  of  en- 
croachments on  the  common, 
twice  broke  down  the  fences  be- 
tween the  common  and  the  new 
land  thus  enclosed  by  B.^  the 
fence  between  the  new  and  old 
enclosure  having  been  previously 
removed,  and  passed  over  that 
part  of  the  land  which  had  been 
newly  enclosed  by  B.  z*  Held, 
that  B.  gained  a  settlement 
by  estate.  The  King  v.  The 
Inhabitants  of  Pensax,  T.  2  W.  4. 

Page  815 
6.  Appellants  against  an  order  of 
removal  proved  that  «/.«/.»  the 
father  of  the  pauper's  wife,  being 
seised  in  fee  of  land,  and  having 
several  children,  it  was  in  his  life- 
time agreed  between  them,  that 
part  of  the  land  should  be  allotted 
to  each  child,  in  pursuance  of 
which  agreement,  on  the  mar- 
riage of  the  pauper  in  1808,  a 
portion  of  the  land  was  allotted 
to  him,  upon  which  he  built  a 
house,  and  resided  in  it  for  six- 
teen years,  and  then  soTd  the 
whole  for  60/.  to  a  party  who  held 
it  ever  since.  The  respondents 
then  produced  a  conveyance  to 
the  pauper  of  the  land  in  question 
in  1815  by  5.«/.,  the  eldest  son 
and  heir  at  law  of  «/.  «7.  It  re- 
cited that  the  pauper  had  agreed  to 
purchase  the  above  parcel  of  land 
of  S.  c/.,  and  had  paid  him  two 
guineas  for  the  same,  but  no  con- 
veyance thereof  had  yet  been 
made ;  and  then  expressed,  that 
in  consideration  of  that  sum  S. «/. 
bargained  and  sold,  &c. :  Held, 
that  the  appellants  were  not  estop- 
ped by  tne  recital  of  this  deed 
from  giving  parol  evidence  that 
the  consideration  stated  in  the 
deed  was  never  paid  or  intended 
to  be  paid|  and  that  the  deed  was 


made  for  the  purpose  of  confirm- 
ing the  pauper's  title  to  the  land 
allotted  to  nim  in  virtue  of  the 
above  parol  agreement.  The 
King  V.  The  Inhabitants  of 
Cheadle,  T.  2  WA.         Page  8S3 

SETTLEMENT— ^y  Hiring  and 

Service, 

1.  A  hired  servant  is  settled  in  that 
parish  in  which  he  last  completes 
a  forty  days'  residence,  although 
he  performs  no  service  there  for  his 
master.  The  King  v.  The  Inha^ 
bkants  of  Dremerchion^  E.  2  W.  4. 

420 

2.  A,^  a  certificated  man,  was  hired 
by  a  farmer  residing  in  parish  B. 
as  his  shepherd  to  go  into  his  ser- 
vice at  midsummer.  It  was  agreed 
betwieen  them,  that  A.  should  have 
a  cottage  in  B.  rent  free,  and  the 
going  of  105  sheep  with  his  mas- 
ter's flock.  The  term  "  going"  in 
the  county  where  the  contract 
was  made  meant  that  the  sheep 
should  be  pasture  fed,  and  the 
feeding  on  pasture  in  B>  was  worth 
10/.  per  annum.  At  the  same 
midsummer  A*  hired  C.  to  serve 
him  for  a  year  as  shepherd's  page, 
and  he  did  so  serve  in  parish  B. 
till  the  following  midsummer: 
Held,  upon  a  special  case  stating 
these  facts  as  found  by  the  ses- 
sions, that  C  gained  a  settlement 
by  hiring  and  service  with  ^4.,  be- 
cause the  latter  never  resided  in 
parish  B.  by  virtue  of  the  certifi- 
cate ;  for  having  come  there  to 
settle  on  a  tenement  of  10/.  per 
annum,  he  was  irremovable  as  soon 
as  he  came  into  the  parish,  al- 
though he  could  not  gam  any  set- 
tlement there  until  he  resided  forty 
days.  The  King  v.  The  Inhabt" 
tants  ofNacton,  E.  2  fV.  4.     543 

3.  To  gain  a  settlement  by  hiring 
and  service,  the  whole  forty  days^ 
residence  need  not  be  within  the 
compass  of  a  year  from  the  time 

of 
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of  the  yearly  hiriDg.  A  ienrant 
was  hired  for  a  year  on  the  1 7th 
of  April  1825)  and  served  in  parish 
A.  till  the  nth  of  AprU  1826, 
when  he  made  a  fresh  agreement 
with  hia  master  as  a  weekly  ser- 
yantf  and  continued  to  serve  under 
that  agreement  for  upwards  of  two 
months.  He  residea  in  parish  A. 
from  the  17th  of  i^jvri/ to  the  3d 
of  Mat/  1825,  when  he  accom- 
panied his  master  to  and  resided 
m  another  parish  till  the  6th  of 
April  1826.  He  then  returned 
with  his  master  to  parish  A.  and 
resided  there  during  the  remain- 
der of  his  service,  viz.  under  the 
first  agreement  from  the  6th  to 
the  11th  of  Aprilf  and  under  the 
second  for  two  months:  Held 
that  he  gained  a  settlement  in  A, 
The  King  v.  The  Inhabitants  of 
Chad  Okeford,  T.  2  JV.  4. 

Page  809 
4.  A,  hired  himself  for  a  year,  but 
stated  to  his  master,  at  the 
time  of  the  hiring,  that  he  had 
been  called  upon  to  serve  in 
the  local  militia  in  the  course  of 
the  preceding  year,  and  that  he 
expected  to  be  called  out  again 
in  the  May  following ;  and  it 
was  agreed  between  them  that 
the  master  should  deduct  out  of 
his  wages  Is.  a  day  for  as  many 
days  as  he  should  be  absent  on 
service  in  the  militia.  A»  having 
served  under  that  contract  for  a 
year,  fourteen  days  only  excepted, 
during  which  he  was  absent  on 
service  in  the  militia,  it  was  held, 
that  he  thereby  gained  a  settle* 
ment.  The  King  y.  The  Inhabitants 
ofElmky  Castle,  T.  2  W.  4.  826 

SETTLEMENT— «y  renting  a 
Tenement. 

1.  The  second  section  of  the  1  W*  4. 
c,  18.  by  which  it  is  provided,  that 
where  the  yearly  rent  shall  exceed 
10/.  payment  to  the  amount  of 


10/.  shall  be  deemed  sufficient 
the  purpose  of  gaining  a  settlement 
under  the  recited  act  6  GA*  c.51. 
is  retrospective,  and  therefore 
where  a  pauper  in  1829  hired  a 
house  at  a  yearly  rent  exceeding 
10/.,  occupied  it  for  more  than  a 
year,  and  paid  not  a  whole  year's 
rent,  but  above  10/.  it  was  held 
that  he  thereby  gained  a  settle- 
ment. The  King  v.  The  InAabi-  . 
tants  ofBurdey^  E.  2  fV.  4. 

Page  465 
2.  A.y  a  certificated  man,  was  hired 
by  a  farmer  residing  in  parish  B, 
as  his  shepherd  to  go  into  his  ser- 
vice at  midsummer.  It  was  agreed 
between  them,  that  A.  should 
have  a  cottage  in  B,  rent  free, 
and  the  feeding  on  pasture  in  B. 
was  worth  Km,  per  annum.  At 
the  same  midsummer,  \/f.  hired  C. 
to  serve  him  for  a  year  as  shep« 
herd's  page,  and  he  did  so  serve 
in  parisn  B^  till  the  following  mid- 
summer: Held,  upon  a  special 
case  stating  Qiese  tacts  as  found 
by  sessions,  first,  that  it  was  to  be 
inferred  from  the  case,  that  the 
feeding  of  the  cattle  was  to  be  in 
parish  B.9  and  therefore  that  there 
was  a  taking  of  a  tenement  oi  10^. 
per  annum  in  that  parish  by  A. 
The  King  v.  The  Inhabitants  of 
Nadon^  E.  2  W.  4.  54S 


SHERIFF. 

See  County  Court.   Practice,  1. 
Replevin,  1. 

1.  The  statute  55  G.  3.  c.  50. 
abolishes  all  fees  payable  to 
sheriff  on  liberate  granted  to  a 
debtor  upon  his  discharge  from 
prison,  and  authorizes  the  justices 
of  the  peace  for  each  county,  &c. 
assembled  in  quarter  sessions,  siib- 
jectf  however,  io  the  approbation  of 
the  justices  of  assize,  to  make  such 
compensation  to  the  sheriff,  out  of 
the  county  ratCi  as  shall  to  them 

seem 
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stMi'iat^  The  justices  of  Middle- 
s$s  have  jurisdiction  to  award 
compexMbtion  to  the  sheriff  of 
Middimex  under  this  clause*  the 
Judges  of  the  Courts  of  King's 
Bench  and  Common  Pleas  being 
judges  of  assise  for  that  county. 
The  King  v.  The  Justices  of 
Middlesex,  H.  3  W.  4.  F^e  100 
2.  A  sherifij  to  whom  a  bailable 
latitat  not  containing  a  non-omittas 
clause  was  directed,  is  not  bound, 
ibr  the  purpose  of  arresting  the 
party  named  in  it  to  enter  a  fran- 
ebisey  within  which  the  lord  has 
the  return  and  execution  of  writs. 
Adame  ▼.  Osbaldeslon,  Esq.  E. 
^  W.  4.  489 

SPECIAL  JURY. 

See  AllBITRAMBMT,  2. 


SPIRITS. 

The  statute  6  0. 4.  c.  80.  «.  124. 
enacts,  that  no  dealer  in  BriHsh 
Hpfrits  shall  sell,  send  oati(kC4  any 
plain  BriHsh  spirits  exceigdiiig  the 
strength  of  twenty-five  abore 
proofs  or  any  compounded'  spirits 
(except  shrub)  of  sevenceesi  under 
proof,  on  pain  of  forfeiting  such 
spirits  :  Held,  that  this  section 
does  not  apply  to  a  distiller  or 
rectifier,  and,  therefore,  that  where 
a  rectifier  had  sold  and  sent  out 
plain  British  spirits  of  the  strength 
of  twenty-seven  and  a  half,  such 
contract  of  sale  was  not  illegal, 
nor  were  the  spirits  prohibited 
goods,  and  the  seller  might  re- 
cover the  price. 

By  sections  115*  and  117«  it  is 
enacted,  that  no  spirits  shall  be 
sent  outof  the  stock  of  any  distiller, 
rectifier,  &c.  without  a  permit  first 
granted  and  s^ed  by  the  proper 
officer  of  excise,  truly  specifymg 
the  strength  of  such  spirits,  and  by 

Section  119.  if  any  permit 
granted  for  spirits  shall  not  be  sent 


and  delivered  with  such  spirits  to 
the  buyers,  such  spirits  shall,  if  not 
seized  in  the  .transit  for  want  of  a 
lawful  permit,  be  forfeited  to  the 
buyer,  and  the  seller  shall  be 
rendered  incapable  of  recovering 
the  same,  or  the  price  thereof^ 
and  shall  incur  other  penalties : 

Held,  that  this  latter  section 
applied  to  cases  only,  where  the 
permit  granted  by  the  officers  of 
excise  has  not  been  delivered  with 
the  goods  to  the  buyer,  and  not  to 
a  case  where  the  permit,  though 
irregular,  was  delivered  to  him; 
and,  therefore,  where  a  rectifier 
of  spirits  had  sent  to  the  buyer 
spirits  of  the  strength  of  twenty- 
seven  and  a  half  above  proof,  with 
a  permit  in  which  they  were  de- 
scribed as  of  seventeen  below 
proof,  it  was  held  that,  although 
the  irregularity  was  the  seller's 
own  fault,  and  was  a  violation  of 
the  law  by  him,  it  still  did  not  pre- 
clude him  from  suing  for  the  price, 
the  coDtraot  of  sale  being  legal. 
WethereU  v.  Jones,   H.  2  W.  4- 

Page  221 

STALLAGE. 

See  Assumpsit,  4. 


STAMP. 

1.  By  an  agfeenent  of  demise,  the 
land  was  to  be  farmed  according 
to  covenants  contained  in  an  ex- 
pired lease.  The  ei^pired  lease 
being  produced  m  an  action 
brought  for  not  farming  the  land 
according  to  those  covenants;  it 
was  held,  tJiat  it  was  not  a  sche- 
dule catalogue  or  inventory  con- 
taining the  conditions  or  regula- 
tions for  the  management  of  a 
farm  within  the  statute  35  Cr.  3. 
c.  184.  tit.Sched*  pt«  l.»  and  there- 
fore did  not  require  a  stamp  of 
25s.  StruU y.  Robinson,  E^St  Pr.4f. 

2.  A  pau- 


STATUTE  OF  LIMITATIONS. 


STRANDING. 
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2.  A  pauper  va9  bound  apprentice 
by  the  trustees  of  a  public  charity. 
The  master  covenanted  to  find  him 
meat,  drink,  apparel,  washing,  &c. 
Before  the  execution  of  the  in- 
denture, the  father  of  the  pauper, 
who  was  not  a  par^  to  it,  agreed 
with  the  piaster  to  find  the  pauper 
clothing  and  washing  during  the 
term ;  and  he  did  so.  It  did  not 
appear  that  the  trustees  were 
pnvy  to  this  engagement: 

Held,  that  the  indenture  did 
not  require  to  be  stamped,  be- 
cause either  the  agreement  by  the 
father  to  provide  clothes  was  not 
a  thing  secured  to  be  given  to  or 
for  the  benefit  of  the  master, 
within  the  65  G.  3.  c.  184.  Sched. 
pt.  1.  tit.  Apprentkeshipt  or,  as- 
suming that  it  was,  then  it  was 
void,  as  being  a  fraud  on  the 
trustees,  who  had  bound  out  the 
apprentice  on  the  faith  that  the 
master  was  to  provide  clothes. 
The  King  v.  The  InhabitanU  of 
Aylesbury,  E.  2  W.  4.     Page  569 

STAMP  OFFICE  RETURN. 
See  Evidence,  ld»  14. 

STATUTE  OF  LIMITATIONS. 

1.  The  statute  of  4imitations  is 
not  barred  by  a  letter  in  which 
the  defendant  states  **  that  family 
arrangements  have  been  making  to 
enable  him  to  discharge  the  debt ; 
that  funds  have  been  appointed 
for  that  purpose,  of  which  A*  is 
trustee;  and  that  the  defendant 
has  handed  the  plaintiff's  account 
to  A. ;  that  some  time  must  elapse 
before  payment,  but  that  the  de- 
fendant is  authorised  by  Am  to 
refer  the  plaintiff  to  him  for  any 
further  infonmation." 

For,  by  the  statute  9  G.  4.  c.  14. 
«•  1.  the  acknowledgment  in 
writing  to  bar  the  statute  must 
be  signed  by  the  party  chargeable 
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thereby;  and  such  letter  does  not 
charge  the  defendant.  Whippy 
V.  Hillary.  E.  2  W.  4.  Page  399 
2.  A*  and  B,  being  joint  owners  of 
a  ship,  «nd  indebted  to  C  for  re« 
pairs,  B.  gav«  two  bills  to  C 
which  were  dishonoured,  and 
afterwards  sold  his  interest  and 
became  bankrupt.  A»  proved 
under  B.'s  commission  for  SOCX)^, 
and  in  1822  drew  on  his  assignee 
a  bill  of  exchange  payable  to  C. 
which  the  assignee  accepted,  and 
which  A.  then  deliverea  to  C.  on 
account  of  the  sum  due  to  hins 
for  the  repairs  and  on  the  billa. 
It  was  agreed  that  payment  of 
this  latter  bill  should  not  be  de- 
manded of  the  acceptor  until  he 
should  have  funds  on  account  of 
dividends  of  B.'s  estate.  The 
bill  was  paid  in  March  1887«  In 
18S0,  C.  brought  an  action 
against  A,  for  the  sum  remaining 
due  on  account  of  repairs,  and  A. 
pleaded  tlie  statute  of  limitations : 
Held,  that  the  drawing  of  the  bill 
(supposing  it  to  be  evidence  of  a 
fresh  promise)  on  the  original  de- 
mand was  only  evidence  of  a 
promise  at  the  time  when  it  was 
drawn,  and  not  when  it  was  paid, 
and,  therefore,  did  not  take  the 
case  out  of  the  statute.  Gaaoan 
V.  Former,  E.2fV.4^  507 


STATUTE  OF  MARLBRIDGE. 
See  RepleviNi  1. 

STATUTE  I  JVA.C.  IS.  s.  2. 

See  Settlement  by  renting  a 
Tenement,  1. 

STRANDING. 
See  Insurance,  1. 
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-  8usw:nsh)N  of  order  o^  I 

•  •   REMOrAL.  ♦ 

« 

THOUSAND  .(meaiung  of  ^  word 
^aoovdiiig  to  the  custotn  of  the 

See  EviDSNCJSy  8* 

.     TITHES. 
,S€e  Inclosorb  Act,  1. 

io-   :  :  M    ,VTITLE  deeds. 

^•'    iW  Mortgagor  and  Mort- 
gagee, 1. 
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TOLLS. 
See  Rate,  5. 

TREASURER. 
See  Arbitrament,  7. 

TRESPASS. 
'See  AiTRiAT.    Pleadsro,  B* 


L  A    defendant,  on  whofe  )^>pll^ 

'   ;otliDO  a  judgmeBi  has  fe#en  set 

aaide   for    irregularity,    without 

oattsi  cannot  afterwards  recover 

\  ■    those,  costs  as   damages   in   an 

action    of  trespass    against    the 

plaintiff's  attorney,  for  taking  his 

-.    goodsundercolourofthesupposed 

J  judgment  Loton  v.  Devereux^ 
H.2fV.h  Page  34.8 

.  S.  Trespass  lies  against  magistrates 
for  granting  a  warrant  to  levy 
poor  rates,  if  the  party  distrained 
upon  has  no  land  in  the  parish  in 
which  tlie  rate  was  made.  fVeaver 
Y.  Prtce  and  Another,  £.  2  fT.  4v 
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\  S.  In  trespess  for  entering  to  distraiil 
for  poor  ratesy  the  defeodanf  (wh(^ 

?.    hadacted on  behalf  of  tho parish 


.1"    ••    ..  V 
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MteoM^  tOirmi^  it  3l|itttifikataRi 
thai  th«  pldhQlf^  House  was  Vith- 
in  the  patM,  wMeh  dfis  pUdntiff 
denied :  Held,  tbat  tiie  pkuntiff 
could  not  *demai|4  an  inspection 
of  the  parish  books,  on  the  ground 
tliat  the  defendant  aHeged  Mm  to 
be  a  parishioner.  BnrrM  ▼. 
Nicholson,  E.^W.^  Ptage  649 
IVo  magistrates  bating,  nt  a 
landlord's  request,  gti^eti  pcfsses- 
sion  of  a  dwelling  bouse  as  de- 
serted  and  nnocoopied  puriuant 
to  the  11 G.  2.  c.I9.«.16.>  the 
judges  of  assize  of  the  oonnty  on 
appeal  made  an  order  for  the 
restitution  of  the  farm  to  the 
tenant  with  costs.  The  latter 
brought  an  action  of  trespass  for 
the  eviction  against  the  magis- 
trates, the  constable,  and  the 
landlord:  Held,  that  die  record 
of  the  proceedings  before  the 
naifistrates  was  an  answer  to  the 
action  on  behalf  tyf  atl  the  ddend- 
ains.  Aekcroft  y.  Bcmnle  and 
Others,  Ti  itiV.%.  684 

.  Where  a  defeodtanc  sa  tve^pass 
pleadi; tfai^  he  teadevod  the'|)lain- 
tiff  a -certain  cun,  being- a  suiB- 
citfit  abends,'  the  plaiiidff  should 
'reply  that  the  deJendant  did  not 
temrer  the  sum  named,  or  that 
that  sum  was  insufficient,  and  not 
that  he  did*  not  tender  sufficient 
amends. 

Where,  cattle  ^re-  4iil>tHli^d 
damage  feasant,  and  put  into  a 
sufficient  pound,  And- es^iip^w/M- 
oui  d^kuk  OP  it^gi^  ifffhei  dU^ 
trainor,  he  itiaf  irnnv^  t'rtipMs  for 
the  damage.  And  althdnj^  the 
defendant  plead  -that  ^  tM  <eMtle 
were  taken  dlnnag^  ftttaanlfr  and 
impounded,  and  esoaplMi  Without 
his  defaulli  a  r^lioailofl  %titt- 
ing  that  the  "disthsecf  wMi>^u«;into 
a  piiopeT'  peundy^Mk  ^^mped 
wichont'  iiegldct"fovi'^'d«)KMlll  of 
the  plHlnvm'  is  a-^UfflcftMH^  an- 
t9W«r.  '•  WUli^mii  tW^>wi#Vtce, 

6.  £.  took 
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.<  ^^Irw  fatifL  a;leiie«C  •  mill  «wl  iron 
foiget  imd  b<Nigbi  th«  fixed  and 
movable  te|rieDieau»  &c.  but  k 
was  agreed  thai  tbey  should  be 
delivered  op  at  the  end  or  other 
detenninatioo  of  the  term*  at  a 
▼aluatioot  if  the  lessor*  should  give 
fifteea  months'  notice  of  their  de- 
c  '  .  sire  to  have  them.  X.  afterwards 
i  conveyed  all  his  interest  in  the 
^ .  .  preoiiaes,  implemeDtSy  ftc.  to  a 
creditor,  in  trust,  if  deibult  should 
•  be  ipade  by  JL  in  paying  certain 
>  instaineots,  to  enter  upon  and  sell 
the  aane^  and  satbfy  himself  out 
of  the  proceeds,  re-assigning  the 
residue ;  and  if  the  lessor  should 
require  a  resale  of  the  imple- 
ments, &c*  the  proceeds  of  such 
resale  were  to  go  in  discharge  of 
the  debt,  if  unsatisfied.  X.  made 
default  and  sobsequenlly  became 
bankrupt*  after  which,  and  during 
the  term,  the  creditor*  who  had 
Mt  betdre  Interfered,  enleredupon 
the  property ;  Held,  oneraspass 
brought  by  she  assi^ees,  that  X. 
had,  al  the  time  e(  his  bankmptcy, 
the  reputed  owkiersh^  of  the 
•  niovable  goods,  thui  .sot  o£  the 
^Kturesb  Ckrk  mdJbuAfr^  As- 
i9gn6€t$  v«  CfwmtihiHo^  jT^.U  W»  4^ 

'        •   .BageSCH 

TROVER. 

'  fiSMf  Mortgagor  akd  MoRtGAOBE* 

*Nr  am)  Co.«  opnnaission  agents,  em- 

<  plpyed  ibe  defendants*  who  were 

aw^n,  broker^  U>.  buy  eighteen 

(iie^ta;of  indigo  for  them  at  one 

' '  .flf  the  Ea9i  India  Company's  sales. 

i      iim  a^d  C04  dealt  on  behalf  of 

,.  .another  party, (the  plaintiff),  but 

. .    lhis<  .^«a  .not  <  mentioaed.    The  de- 

,  :    f^pcjaajliS;  paid' for  the  chesta  and 

iMwI^ept  lii^Jnfiia  warrania».aDd  the 

;'     09od9  reqained  in  tihe  .oompany's 

.  wiaireh0ttse6«;  The  principal^  being 

iilfonWHLl^UMr  purohase,  paid  N. 

- ,  ^  •  and  Co.  the  amount. ;  Tbey  $fter<> 
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wards  directed  the  defendants  to 
aeH  the  iodigOf  and  aw^  the  pro- 
ceeds in  reduction  or  a  balance 
due  to  them  from  N*  and  Co., 
which  was  done;  the  defendants 
not  knowing  that  any  other  party 
had  a  daim  to  the  goods.  -  ' 

There  had  been  a  ruaoing  ac- 
count between  N.  and  Oo*«m  the 
defendants  for  some  time,  during 
which  the  latter  held  a  number  of 
warrants  for  indigoes  purchased 
by  them  for  iV.  and  Co.,  and  for 
which  the  defendants  l^ad  made 
advances.  AT.  and  Co.  occasion- 
ally withdrew  the  warrants,  and  at 
or  near  the  same  time  paid  in 
money  to  their  accoual  icilb  the 
defendants,  to  about  the  value. 
There  was  no  express  agreement 
as  to  this,  but  an  understanding 
that  the  warrants  were  not  to  be 
taken  away  upon  credit.  The 
payments  were  made  and  entered 
generally.  Betweei^  the  time  of 
purchasmg  the  eighteen  chests  and 
that  of  the  direction  to^sell  them 
N.  and  Co.  had  paid  in  this  man- 
ner more  than  tbe  value  of  the 
eighteen  chests,'  but  had  also, 
during  allibf  t  timoj  been  indebted 
to  the  defendants  in  a  larger 
amovnt.' 

On  irover  brought  by  thai  prin- 
cipal against  the  deftndants: 
Held,  that  the  above  payaieots  on 
account  could  not  be  considered 
as  appropriated  to  the  discharge 
of  the  defendants'  claim  on  the 
eighteen  chests,  and  that  they  con- 
sequently had  a  lien  upon  these  at 
the  time  of  the  sale,  wnich,*  under 
the  circumstances,  was  an  answer 
to  the  present  action. 

M  and  Co.  purchased  and  paid 
for  twentv-three  chests  of  indigo 
on  behalf  of  the  same  principal, 
and  were  paid  the  amount  byhim, 
but  retained  the  warrants,  and  the 
chests  remained  in  tbe  EMJndia 
Company's  warehouses*  i  Being 
desirouiof  withdiairingiodieother 

warrants 
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waixanU  which  they  had  in  the 
hands  of  the  defendants,  they  de- 
posited these  in  lieu  of  them ;  and 
th^y  afterwards  authorized  the  de- 
fendants to  sell  the  twenty-three 
chests,  and  appropriate  the  pro- 
ceeds, which  they  did,  not  know- 
ing that  any  party  was  interested 
in  them  but  N.  and  Co.  At  the 
time  of  this  transaction  N.  and  Co. 
were  creditors  in  account  with 
their  principal  to  an  amount  much 
below  the  value  of  the  indigo : 

Held,  that  the  sale  of  the  twenty- 
three  chests  was  a  conversion,  apd 
that  the  defendants  were  liable  to 
the  principal  in  trover.    For,  that 

The  transfer  of  these  warrants 
by  N,  and  Co.  was  not  a  sale  or 
disposition  by  factors,  within  6  GA^ 

Cm  «^V*  S»  J*»  \ 

Nor  a  pledge  as  security  for 
negotiable  instruments,  within  the 
same  clause,  East  India  warrants 
not  being  **  negotiable  instru- 
ments." 

And  if  the  warrants  were  de- 
posited as  security  for  a  previously 
existine  debt,  the  defendants  (by 
s.  3.  of  the  act)  could  have  no 
greater  right  in  respect  of  them 
than  the  factor  had  at  the  time  of 
the  deposit.  Taj^lor  v.  Kymer^ 
H.2W.^  Page  320 


TRUSTEES. 
S^  Bridge,  1. 

TURNPIKE  ROAD. 
See  Bridgk,  2. 


UMPIRE. 
See  Arbitrament,  3. 

VARIANCE. 
•See  Pkbadiko*  4^  8.    Practick,  5. 

VENDOR  AND  VENDEE. 

See  Bill  of  Exchange.    Bill  op 

Sale. 

VESTRY. 
See  Select  Vestrt. 

WARRANT  OF  ATTORNEY. 
See  Bill  of  Sale.    Practice. 

WEIGHTS  AND  MEASURES- 
See  Pleading,  6. 

WEST  INDIA   DOCK 
COMPANY. 

See  Pleading. 

WILL. 
See  Evidence,  7. 

WORK  AND  LABOUR. 
See  Assumpsit,  S. 

WRITS,  RETURN  OF. 
See  Bailiff. 
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